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THE LAWS AND USAGES OF MARITIME WARF ARE. 

, PREPA1U.TI0l1 OF A CODE. 

The third part of the programme as set forth in the· Russian 
ambassador's letter of Ap_ril 3, 1906, provides for the-

Preparation of a convention regarding the laws and usages 'Jf uava:l warfare, 
concerning the special operations of naval warfare, such aR the bombardment 
of ports, cities, and vUlages by a naval force; placing of torpedoes, etc.; trans
formation of merchant ve11sels Into war \'essels; private property of belligerents 
at sea; period granted merchant \'essels In order to lea\'e neut!'lll 01· hostile 
ports after the beginning of hostilities; rights and duties of neutrals at sea, 
among others the question of contraband ; rules to which belligerent vessels 
shall be subjected In neutral ports; destruction by vis major of merchant ves
sels captured as prizes. Into this convention would be Inserted provisions rel11-
tive to land warfare which would be ap))licnble also to nn,·al warfare. (Corres. 
Con. A See. Hague Peace Cont., p. 15.) 

In the ambassador's letter of April 12 to the Secretary of State the 
question is restated as follows: 

Framing of a co1n-entlon relnth·e to the laws nod customs of maritime war
fare, concerning-

The special operations of maritime warfare, such as the bombardment of 
r,orts, cities, and ,·lllages by u naval force; the lnylng of torpedoei:<, etc. 

The transformation of merchant vessels Into wnr ships. 
The prirnte property of belligerents at Rell. 

The length of time to be granted to merchant ships for their departure from 
ports of neutrals or of the enemy after the opening of hostilities. 

The rights and dutie!I of neutrals at sea. among others the questions of (·on
traband, the rules al)plicab_le to belligerent vessels In neutrnl l10t·ts : destmction, 
In cases of vis major, of neutral .me1·chnnt \'essels captured UR prizes. 

In the Raid convention to be drafted, there would be introduced the provb1ions 
relative to war on land thnt would be also nppllcable to maritime warfare. 
( Ibid., p. 21.) 

Under _ordinary circumstances I should regard the discussion of 
the paragraph above cited as a subject falling entirely within the 
jurisdiction of the naval representative and as being a matter with 
which I have nothing to do. There are some phases of the case, 
however, as to which the necessary data · can only be obtained in the 
archives and reports of the Departments of the Treasury and of Com
merce and Labor, which must be consulted where th.a archives are 
deposited in the city of Washington. This is especially true as to 
the statistics ip reference to tonnage and the sea-borne commerce of 
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6 RULES OF WAR ON SEA. 

the United States, whi~h should be in the possession of the delega
tion to enable it to determine what the policy of the Government 
should be in respect to a number of 9uestions, of which the immunity 
of private property from capture at sea is an example. 

For the reasons above stated such matter as is presented is in the 
nature of sugges~ion merely, and the data which I have been able to 
collect are subordinated to any views that Admiral Sperry may 
submit in connection with the subject of maritime warfare and the 
capture or immunity from capture of private property at sea. 

Until the preparation of a set of rules for the conduct of warfare 
at sea was suggested by the imperial foreign office it has never been 
attempted to secure international consent fo the adopt.ion of a code 
of rules for the conduct of naval operations as distinguished from the 
general operations of war. The works of text writers contain state
ments of the forces that may be employed in naval warfare, of the 
places where naval operations may be carried on, the rights of mari
time search and capture, the penalties for engaging in contraband 
trade, violations of blockade, etc. The laws and naval regulations 
of many states also furnish a more or less complete body of rules for 
the government of their naval commanders in the conduct of hos
tilities at sea. 

The most important contribution which has been made in recent 
times to this field of governmental regulation will be found in the 
United States Naval War Code, which was adopted by the Navy 
Department on June 2i, 1900. 

These rules were made the subject of exhaustive discussion and 
comparison by the Naval vVar College at its annual session of 1903. 
The class was composed of officers of high rank and long experience 
in .the conduct of naval operations, who were assisted in their d_elib
erations by Prof. George Grafton Wilson, the head of the depart
ment of international law at Brown University.· This arrangement 
can not be too highly commended. Questions of fact involving 
experience in the exercise of naval cominand were submitted to the 
naval officers who composed the class. When conclusions were 
reached they were carefully scrutinized by Professor ,Vilson with a 
view to see whether they conformed to the accepted rules of inter
national law as set forth in the works of text writers, the decisions 
of courts, and other standard authorities, and this exchange of views 
continued until the particular subject which was undergoing con
sideration had been thoroughly discussed, both from the practical 
and theoretical sides. 

The work was carried on under the direction of Admiral Sperry, 
president of the Naval War College, himself an officer of great 
experience in naval affairs and an acknowledged \uthority upon 
international law. 
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RULES OF WAR ON SEA. 7 

As a result of the exhaustive.discussion to which the rules of 1900 
were subjected at the Naval "\Var College during its session of 1903, 
1t was recommended to the Navy Department that the code should be 
wit~drawn, and the recommendation was concurred in by Secretary 
Moody on February 4, 1004. (G. 0. 150, Navy Dept., 1!)05.) 

It is in no sense a criticism of the code that its withdrawal was 
recommended by the 'Naval "\Var College and approved by the Navy 
Department. The rules were prepared with great care at the Naval 
War College during Captain Stockton's incumbency of the office of 
president. Immediately upon its appearance it was made the subject 
of favorable comment abroad, where it has been translated and made 
the subject of practical criticism and academic discussion. 

The articles were noticed, at considerable length, in the London 
Times of April 5, 1901 (Proceedings Naval War College 1903, p. 7), 
and were made the subject of hearty commendation by Prof. T. E. 
Holland, of Oxford, a high authority upon the law regulating the 
conduct of operations of war at sea. The reasons which actuated 
the temporary withdrawal of the code are very fully and lucidly set 
forth in the following conclusions, which were concurred in by Pro
fessor Wilson to the president of the Navai War College in his pre
liminary report of the work of the conference: 

From the extended discussions of the session of 1903 and from the considera
tion of the conclusions of writers and others who have expressed opinions upon 
the rode, there come Into prominence several points which seem to deserve par
ticular and Immediate notice: 

1~ The Naval War Code is binding upon the"Navy of the United States, though 
it Is not binding upon any state with which the Uni.ted States may be at war. 

2. The Naval War Code contains some provisions upon which there is not at 
present any intemational agreement, and upon which there are dffrerenC'es of 
opinion among the authorl;ies upon international law. 

lt In case of war, the Nnvy of the United States might be placed iU a POtiitlon 
such that the enemy would be free to commit certain acts not forbidden by 
international law, but sanctioned by general practice, which acts the Navy of 
the United States could not do because forbidden by the eode. 

4. Certain articles of the code should in any case be amended a.nd rewritten. 
5. The Navy Department. by General Order 551, of June 27, 1900, published 

the code, under the upproval of the President of the United States, "for the use 
of the Navy and for the information of all concerned." The code is therefore 
regarded as the official statement of the United States upon matters of maritime 
warfare. As such it has received careful and approving attention abroad. 

6. It is an almost unanimous opinion at home and abroad that there should 
be a code for maritime warfare. 

7. The Hague Convention of 1898 .recommended that various matters relating 
to maritime warfare upon which the code of the .United States touC'hes, as well 
as some not Included, be referred to a subsequent conference. Among these 
matters were some particularly urged upon the conference of 1898 by the dele
gates from the United States. 
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8 RULES OF WAR ON SEA, 

8. ,The Naval War Code of 1900 was originally drawn with the hope that it 
possibly "should be presented to other countries as an international projet." 
The code is particularly ~dapted, to serve such a purpose. 

9. The United States would be following a course consistent with Its past 
history and consistent with its attitude at Tbe Hague conference in urging an 
international agreement upon tbe mies of war at sea. 

As a result of all these and other considerations It was the opinion unani
mously given by those In attendance upon the summer session of 1903 of the 
Naval· War College that it would be advisable: 

( 1) That the proper steps be taken tor· the calllng of un international con
ference for tbe _consideration of tbe matters referred at Tbe Hague conference 
and for the formulution of international rules for war at sea. 

(2) That the Naval War Code of the United States be offered as a tenta
tive formulation of the rules which should be considered. 

(3) That pending the calllng of au International conference upon the lnws 
and usages of war at sea. General Order 551 be withdrawn in order that the 
delegates from the United States might be unrestrained. 

( 4) That If tbe code be reprinted before the conference ls called, it be issued 
not as an order, but, with revisions, as a statement of the rules whkh may 
be expected to prevail in case of wnr upon the sea. (Proceedings Naval \Var 
College 1903, pp. 90-91.) 

A full report of the conferences held during the session of 1903 
will be found in the Report of the. International Law Discussions 
held at the Naval War College during its session of that year. The
volume, which is in possession of the delegation, contains the invalu
able discussion of the Na val War Code of 1900 ( ibid., pp. 13-91), 
together with a summary of the suggested changes (id., pp. 91-97). 
The text of the Naval Code of 1900 will be found in the appendix 
(id., pp. 103-114) in conneetion with the Code of Instructions for the 
Government of the Armies of the United States in the field, prepared 
by Dr. Francis Lieber (G. 0. 100, A. G. 0., 1863, id., pp. 113-139) ,. 
and the Rules of War on Land which , were ·adopted by The Hague 
Conference of 1899 (id., pp. 141-158), together with the Conven
tion for the Adaptation of the Principles of the Geneva, Convention 
of 1864 to Maritime Warfare, which form a part of The Hague 
Convention of 1899. 

This admirable work, to which I can add nothing, sets forth the 
modern practice of warfare at sea so clearly anti. fully as to enable 
the delegation to formulate its views as to the adoption and com
position of a code of rules for the conduct of operations in mari
time war. 

With a view to place all attainable data in possession of the dele- ! 

gation, should the confer~nce determine to proceed with the adoption 
of a naval code, the following is submitted: 

In any discussion of the expediency and propriety or necessity of 
preparing a code of rules for the conduct of warlike operations 
at sea it should be constantly borne in mind that many naval under
takings are conducted, wholly or in part, on land. The operations. 

Digitized by Google 



RULES OF WAR ON SEA. 9 

of a landing party, for example, are Qntirely military 1n character, 
and joint operations of the land and nav.al forces, undertaken ' with 
a view to the siege or investment of l\ fortified place, or for any 
other legitimate operation of war, would be carried on in accordance 
with the rules which now regulate the operations of war on land. 
There are several operations in which naval force is, 01; may be, 
employed to accomplish an object of the war, as to constrain the 
furnishing of requisitions, which would seem to fall within the 
operation of the rules which now control the imposition of that form 
of burden upon the inhabitants of occupied territory. Indied, the 
subject is expressly mentioned in the final clause of the naval pro
gramme, where it is said: 

Into this convention would be inserted provisions relative to land warfare 
which would be applicable also to naval warfu1·e. 

The following are the articles of the United States Naval Code 
as they stood at the close of the session of the War College of 1903 : 

ARTICLE 1. 

The general ollj<'ct of wn1· is to p1·ocure the C'omplE>te submission of the 
enemy at the earliest possible period with the least expenditure of life and 
property. 

In maritime operations the usual measures for attaining this object ate: 
To capture or destroy the military and naval forees of the enemy; bis forti
fications, arsenals, dry docks, and dockyards; his various military and naval 
establishments, and his maritime commerce and communications; to prevent 
bis procuring war material from neutral sources; to cooperate with the army 
in military operations on land, and to protect and defend the national terri
tory, property, and seaborne commerce. 

ARTICLE 2. 

The area of maritime warfare comprises the high seas or other waters 
that are under no jurisdiction and the territorial waters of belligerents. 
Neither hostilities nor any belligerent right, such as that of visitation and 
search, shall be exercised in the territorial waters of neutral states. 

The territorial waters .of a state extend seaward to the dhitance of a marine 
league from the low-water mark of Its coast line. They also include, to a 
reasonable extent, which is In many cases determined by usage, adjacent 
perts of the sea, such as beys, gulfs, and estuaries luclosed within head
lands, and where the territory by which they are lncloeed belongs to two or 
more states the marine limits of such states are usually defined by conventional 
Jines. 

ARTICLE 3. 

By the declaration of The Hague, signed July 29, 1899, to which the United 
States Is a party, It is provided that: 

The contracting powers agree to prohibit, for a term of five years, the 
launching of projectiles and explosives from balloons, or by other new i'l'tethods 
of ·slm1lar nature. 
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10 RULES OF WAR ON SEA. 

The present declaration is only binding on the contracting powers in case 
of war between two or more of them. 

It shall cease to be binding from the time when in a war between the con- 1 
tractiug powers one of the belligerents is joined by a noncoutractlng power. 

ARTICLE 4. 

The bombardment by· a naval force of unfortified and undefended towns, 
villages, or buildings is forbidden, though such towns, villages, or buildings are 
Hable to the damages incidental to the destruction of military or naval estab- 1' 
llshments, public depots of munitions of war, or vessels of war In port, and 
such towns, villages, or buildings are liable to bombardment when reasonable 
requisitions for provisions and supplies at the time essential to the naval forces i 
are withheld, in which case due notice of bombardment shall be given. 

ARTICLE 5. 

Unless under satisfactory censorship or otherwise exempt, the following 
rules are established with regard to the treatment of submarine telegraphic 
cables In time of war, irrespective of their ownership: 

(a) Submarine telegraphic cables between points in the territory of an enemy, 
or between the territory of the United States and that of an enemy, are subject 
to such treatment as the neeessities of war may require. 

( b) Submarine telegraphie ea hies between the territory of an enemy and 
neutral territory may be interrupted within the territorial jurisdiction of the 
enemy or at any point outside of neutral jurisdietion, if the neee!Jslties of war 
require. 

(c) Submarine telegraphic cab.Jes between two neutt·11J territories shall be 
held inviolable and free from interr1;lption. 

ARTICLE 6. 

If military necessity should require it, neutral vessels fonnd within the 
limits of ·belligerent authority may be seized and destroyed or otherwise utilized 
for military purposes, but in such cases the owners of neutral vessels must be 
fully recompensed. The amount of the Indemnity should, if practicable, be 
:agreed on In advance with the owner or master of the vessel. Due regard must 
be had to treaty stipulations upon these matters. 

ARTICLE 8. 

In the event of'an enemy failing to observe the laws and usages of war, if 
the offender is beyond reach, resort may be had to reprisals, if such action 
should be considered a necessity ; but due regard must always be had to the 
duties of humanity. Reprisals should not exceed in severity the offense com
mitted, and must not be resorted to when the injury C'omplalned of bas been 
t·epaired. 

If the offender is within the power of the United States he can be punished, 
after due trial, by a properly constituted military or naval tribunal. Such 
offenders are liable to the punishments specified by the criminal law. 

ARTICLE 11. 

The personnel of a private vessel of an enemy captured as a prize can be 
held, at the discretion of the captor, as witnesses, or as prisoners of war when 
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RULES OF WAR ON SEA, 11 

' by training or enrollment they are Immediately available for the naval service 
of the enemy, or they may be released from detention or confinement. They 
are entitled to their personal eff'ects and to such individual property, not con
traband of war, as Is not held as part of the vessel, Its equipment, or as money, 
plate, or cargo contained therein. _ 

All pase_engers not in the service of the enemy, and all women and children 
on board such vessels should be released and landed at a convenient port, at 
the first opportunity. 

Any person in the narnl service of the United States who · pilh1ges or mal
treats, in any manner, any per8on found on board a vessel captured as a 
prize, shall be severely punished. 

ARTICLE 12. 

The United States of America acknowledge and protect. In hostile countries 
occupied by their . forces, private property, religion, and morality; the persons 
of the Inhabitants. especially those of women; and the sacredness of domestic 
relations. Off'enses to the contrary shall be 1·igorously punished. ( See dis
cussion; p. 50.) 

ARTICLE 14. 

All private vessels of the enemy. except coast fishing vessels innocently em
ployed, are subject to capture. unless exempt by treaty stipulations. 

In case of military or other necessity, private vessels of an enemy mny be 
destroyed, or they may be retained for the service of the Government. When
ever captured vessels. arms, munitions of war, or other material are destroyed 
or taken for the use of the United States before coming Into the custody of a 
prize court, they shall be surveyed, appraised, and inventoried by persons as 
competent and impartial as can be obtained; and the survey, appraisement, 
and Inventory shall be sent to the prize court where proceedings are to be held. 

ARTICLE 15. 

In absence ()f treaty governing the case, the treatment to be accorded private 
vessels of an enemy sailing prior to the beginning of a war, to or from a port 
of the United States, or sojourning in a port of the United States, at the begin
ning of the war, will be determined by special instructions from the Navy 
Department. ( See discussion, p. 57.) 

ARTICLE 19. 

A neutrnl vessel carrying the goods of the enemy is, with her cargo, exempt 
from cnpture, except when carrying contraband of war, endeavoring to evade 
a blockade, or guilty of unneutrnl service. 

In place of Section IV the following articles of The Hague cow:ention, for 
the Adaptation to Maritime Warfare of the Principles of the Geneva Conven
tion of August 22, 1864, should be inserted: 

"ARTICLE 1. Military hospital shipR-that is to sa)-, ships construeted or 
assigned by States specially and sole!~· for the purpose of assisting the wounded, 
sick, or shipwrecked, and the names of which shall have been communicated 
to the belligerent powers at the beginning or during the course of hostilities, 
and in any case before they are employed-shall be respected, and can not be 
captured while hostilities last . 

.. These ships, moreover, are not on the same footing as men-of-war as 
regards their stay In a neutral port. 
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12 RULES OF WAR ON SEA. 

"ABT. II. Hospital ships, equipped wholly or In part at the cost of private 
lnclivlduuls or officially recognized relief societies, shall likewise be respected 
and exempt from cnpture, provided the belligerent power to whom they belong 
has given them an ottlcial commission and have notified their names to the 
hostile power at the commencement of or during hostilities, and in any case 
before they are employed. 

"These ships should be furnished with a 'certificate from the competent 
authorities. de<'laring that they had been under their confrol while fitting out 

. and on final departure. 
"ART. III. Hospital ships. equipped wholly or in part at the cost of private 

1ndividu11ls or officially recognized soc-ieties of neutral countries, shall be 
respec·ted and exempt from capture if the neutral power to whom they belong 
has given them an official commission nnd notified their names to the bellig
erent powers at the commencement of or during hostilltieR, and in any case 
before they are employed. · 

"ART. IV. The ships mentioned in Articles I, II. nnd III shall afford relief 
and asRistance to the wounded, sick. and shipwrecked of the helligerents inde
pendently of their nationality. 

"The governments engage not to use these ships for any military purpoRe. 
"These ships must not in any way hamper the movements of the combatants. 
"During and after an engagement they will act at their own risk and peril. 
"-The belligerents will have the right to control and visit them; they can 

refuse their help. order them off. make them take a certain course. and put a 
commilisioner on board : they can even detain them, if Important circumstances 
require it. 

"As far as possible the belligerents shall inscribe In the sailing papers of 
the hospital ships the orders they give them. 

"ART. V. The mllltnry hospital ships shall be distinguished by being patnted 
white outside. with a horizontal band of green about a meter and a half in 
breadth. 

"The ships mentioned in Articles II nnd III shnll be distinguished by being 
painted white outside. with a ho1·izontal band of red about a meter and ·a half 
In breadth. 

"The boats of the ships above mentioned. as also small craft which may be 
used for hospital work. shall be distinguished by similar painting. 

"All hospital ships Rllall make themseh·es known by· hoisting, together 'with 
their national flag, the white flag with a red cross, provided by the Geneva 
convention. 

"ART. VI. Neutral merchantmen, yachts, or vessels having or taking on board 
sick, wounded, or shipwrecked of the belllgerents can not be captured for so 
doing. but they are li'able to capture for any violation of neuti'ality they may 
have committed. 

"ART. VII. The religious. medical, or hospital staff of any captured ship Is 
inviolable, and its members can not be made prisoners of war. On leaving the 
ship they take with them the objects and surgical instrument~ which are their 
own private property. 

"This staff Rhall continue to discharge its duties while necessary. and can 
afterw111·ds leave when the eorumander In chief considers it possible. 

"'.l'he belligerents must guarantee to the ~taff that has fallen into their hands 
the enjoyment of their salaries intact. 

"ART. VIII. Sailors and soldiers who are taken on board when sick or 
wonndf'<l. to whatever nation they belong, shall be protected and looked nfter 
by the captors. 

"ART. IX. The ship~reeked, wounded, or sick of one of the belligerents who 
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' RULES OF WAR ON SEA. 13 

fall into thP hnuds of the other arP prl>10ners of war. The captor mm1t decide. 
according to clreumstanees. if It Is best to keep them or send ·them to a port of 
bis own country, to a neutral port, or e,·eu to a hostile port. In the last ca!!(> 
prlsone1·s thus repatriated can not serve us long ns the war lasts. 

"ART. x. (J,Jxeluded.) 
" ART. XI. The mies contained lu the nbove nrticles are binding only on the 

contt·actlng powers In cuse of war between two or more of them. 
" The said rules shall cease to be binding from the time when In a war be

tween the contracting powers one of the belligerents Is joined by a noncontract
ing power." 

ARTICLE 31. 

The object of a visit nnd sPnreh of a vei;;sel is
(1) To determine Its nntlonallty. 
(2) To ascertain whether coutrnbund of war Is on board. 
(3) To aseertaln whether a bread1 .of bloekude Is intended or bas been 

committed. 
( 4) To ascertain whether the ,·el'lsel is guilty of unneutral !lervice or · is 

engaged In any cupaeity in the service of the enemy. 
The right of search must be exercised In strict conformity with treaty pro

visions existing between the United States and other states and with proper 
consideration for the ,·essel boarded. 

ARTICLE 37. 

Blockade Is a medsure of war between belligerents, and In order to be binding 
must be etfectiYe--thnt Is, It must be mnlnta!ned by u force suffldeut to render 
hazardous the ingress to or egress from n port. 

If the blockading force be driven awny by stress of weather nnd return without 
delay to its station. the eontlnuity of thP blockade Is not thereby broken. If the 
blockading force leave Its station voluntarily. except for purpo!les of the blockade, 
or Is driven away by the enemy, the blockade is nbandoned or broken. The 
abandonment or forced suspension of a blockade requires a new notification of 
bloclrnde. 

ARTICLE 43. 

Neutral vessels found In port at the time of the el'ltabllshment of a blockade 
will be allowed a specified number of days· from the establishment of the block
ade to load their cargoes and depart from such port. 

(Articles of the code wlll need to be renumbered In accordance with changes 
suggested above. ) 

The remaining clauses of paragraph 3 of the programme will be 
discussed in the order in which they occur. 

THE SPECIAL OPERATIONS OF MARITIME WARF ARE, SUCH AS 
THE BOMBARDMENT OF PORTS, CITIES, AND VILLAGES BY A 
NAVAL FORCE. 

The scope of the foregoing clause is not quite clear. It is a legit
imate act of war for a fleet, acting independently, to attack a forti
fied place on shore. As the rules of international law stood in 1899 
a fortified place might be attacked from land' or sea, or by the com
bined operations of land and naval forces. The fact that it was for-
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tified constituted notice to its inhabitants that it was likely to be 
made the subject of open assault or that siege operations, with a view 
to its reduction, might be undertaken at any time. If, in view of such 
noti'ce, they elected to remain and subject themselves to the Joss or 
injury whieh inevitably attend siege ope,rations, they did so with 
full know ledge of the consequences. 

The rules which are embodied in articles 26 and 27 of the Rules of 
War on Land represent the best practice in respect to bombardment 
as it stood at the date of their adoption; and it is not believed that 
the incorporation of such practice into a convention regulating the 
operations of war on land operated to change or modify the existing 
rule in its application to operations undert~ken by a fleet with a view 
to the reduction of a fortified place. Indeed. there is strong ground 
for the belief that articles 26 and 27, inasmuch as they contain no 
express terms of restriction, have equal application to all bombard
ments, whether from batteries on land, from ships at sea, or from 
batteries and ships in combined land and naval operations. 

This subject has been discussed to some extent in recent years_ from 
the point of view that bombarding coast towns and cities is a means 
of injuring the enemy. · . 
1 In 1882 Admiral Aube, in an article on naval wal'fare of the future, expressed 

bis opinion that ' armoured fleets In possession of the sea will turn their 
powers of attacll and destruction against the coast towns of the enemy, irre
spectively of whether these are fortified or not, or whether they are commercial 
or military, and will burn them and lay them in ruins, or at the very least will 
bold them mercilessly to rans6m; ' and he pointed out that to adopt this course 
would be the true policy of France. in the e,·ent of a war with England. There 
is no reason to belle,·e that either political or naval opinion in France dis
sented from these views; very shortly after th'ek publication Admiral Aube 
was appointed :.\Iinister of Marine, and he was allowed to change the ship
building programme of the country, and to furnish it with preeisely the class 
of ships needed to carry them out. During the English Naval Manamvres of 
1888 an attempt was made to bring borne to the inhabitants of commercial 
ports what the con.«e(JUenC'es of deficient maritime protection might be, by 
inflicting imaginary bombardments and levying imaginary contributions upon 
various places along the coast. Mr. Holland object-eel to these 11roceediugs on 
the ground that they might be cited by an enemy as giving an implied sanction 
to analogouia; adion on his part. A correspondence followed, In which several naval 
officers of authority combated :.\Ir. Holland's objeetions. partly on the ground 
that. In view of foreign narnl opinion on the subject. an enemy must be expected 
to attack undefended English towns, partly an the ground that attack upon 
them would be a legitimate operation of war. Still more si1,"ltlflcant is the fact, 
wbieh has become known, that in 1878 it was i11tended by the Hussian Govern
ment that the fleet at Vladivostok should snil for the undefended Australian 
ports and lay them under contribution immediately on the outbreak of hostil
ities. (Hall, p. 433; Revue des Deux l\Iondes, toqi. L, p. 331.) 

The Fren<"h goYenmwut. on being asked by the British Government whether 
it accepted responsibility for Admiral Aube's articles, dissocrnted itself from 
him; but a repudiation, which was immediately followed by his appointment as 
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:!\linh•tei· of l\lnrine and by the 11doptlo11 of II seheme of naval c•onstrn<'tion In 
aceordanee with his views, rould hiwe 110 serious value. His 1n·opos11ls met with 
the approval of the 11ewsp11pe1· prei<s. 'l'hey were supported nnd ex<'eeded in 
nu·lous nrtides i.preud o,·er II eonsi<lN·nble spa\'e of time l}y • l'.n Offlcier de la 
l\larine' In the Nouvelle Revuf', und in the Revue des Deux Mondes by 
:!\I. Charmes, whose po1Sitio11 und inftuetll'e in the Foreign Offlee renders his 

. utterances noticeable. The only voke raised agninRt them wns thnt of Admiral 
Bourgois in 1885 (Nom·elle Revue). (Hnll, p. 433, note.) 

On this subject Hall says: 

It was se~ In a former section that some naval officers of authority are 
disposed to ravage the shores of a hostile country and to burn or otherwise de
stroy its undefended coast towns; on the plea, It would appear, that every means 
Is legitimate which drives an enemy to submission. It is a plea which would 
<.·over every barbarity that disgraced the wars of the seventeenth century. 
That in the face of a continued softening of the customs of war It should 1}e 

prop_osed to Introduce for the first time into modern maritime hostilities a 
pral'til'e whi<·h has been abamlone<l mi brutal in hostilitiPs on land, Is nothing 
i<hort of astounding. Happily, bt>fore things of sud1 kind are done, stntes are 
likely to reflect that reprisals may 1}e made, and that reprisals need not be 
confined to acts ldentic>al with those which have called them forth. (Hl~ll, 
p. 536.) 

It is sufficient to say, in conclusion, that such a use of naval force 
as is indicated above has never been regarded as a legitimate opei·a
tion of war. The existing practice in that regard is very clearly 
stated in paragraph 4 of the Rules for the Conduct of Naval Opera
tions as prepared by the Na val War College at its session of 1903. 

The bombardment b~· a nnrnl for<·e of nufortitli>d and undefendi>d towns, 
villages, or buildings is forbidden, though such towns. villages, or buildings are 
liable to the damages incidental to the destruction of military or naval estab
lishments. publk <lPpots of mtinltions of war. or n•i<sels of war lu port. nnd 
such towns, villages, or buildings are liable to bombardment when reasonable 
requii<itions for provisions and suJ>plief< at the time essential to the nnn1J forces 
are withheld, In which case due notice of bombardment shall be gh·en. 

NAVAL REQUISITIONS AND CONTRIBUTIONS. 

Considerable discussion has been given in rerent times to the levy
ing of requisitions and contributions by fleets or vessels of war where 
th~re has been no landing of naval forces and no part of the enemy's 
territory is in the military occupation of such forces in the sense in 
which that term is used in article 42 of The Hague convention. 

As to the levying of requisitions, it may be said that if a fleet finds 
itself in need of food, clothing, coal, or other munitions of war which 
can be obtained in the coast cities that are commanded by its guns, 
it has the same right to obtain them by force as would a land con
tingent under the same circumstances. .And it does not matter 
whether the services or articles needed are obtained by manual taking~ 
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as when they are requisitioned by a. detachment of the land forces, 
or by a threat of bombardment. On this point Hall says: 

' . 
It is only in exceptional and unforeseen circumstances that a naval force can 

find it.self in need of food or of clothing; when it is in want of these, or of 
coal, or of other articles of necessity, it can unquestionably demand to be sup
plied wherever it is in a position to seize; it would not be .tempted to make the 
requisition except in case of real need; and generally the time required for 
the collection and delivery of large quantities of bulky articles, and the mode in 
which delivery would be effected, must be such that if the operation were com
pleted without being interrupted, sufficient evidence would be given that the 
requisitioning force was practically in possession of the place. In such cir
cumstances it would be almost pedantry to deny a right of facilitating the 
enforcement of the requisition by bombardment or other means of intimida
tion. (Hall, p. 435.) 

The levying of contributions on land is regulated by the require
ments of article 58 of The Hague convention, ,,·hich provides that: 

Failing a special convention, the neutral state shall supply the interned with 
the food, clothing, and relief required by humanity . 

. At the conclusion of peace, the expenses caused by the internment shall be 
made good. 

The foregoing conforms substantially to the rules of international 
law on the subject of contributions as they were generally 1tmderstood 
and practiced at the date of the adoption of the present com·ention. 
The levying of contributions would also seem to be, in all its essential 
incidents, a land undertaking; and if such a levy were attempted 
by a naval commander his acts in respect thereto would properly 
conform to the .corresponding practice on land. On this point Hall 
says: 

Ability to seize, and the further ability, which is also c·ousequent upon actual 
presence in a place, to take hostages for securing payment, are indissolubly 
mixed up with the right to levy contributions; because they render needless the 
use of vi,olent means of enforcement. If devastation and the slaughter of 
non-eombatunts had formed the !<auction under which contributions are exacted, 
contributions would long since have disappeared from warfare upon land. It is 
not to be denied that contributions may be rightly levied by a maritime force ; 
but in order to be rightly le,·ied. th(W must be levied under conditions identical 
with those under which they are levied by a military force. An undefended 
town may fairly be summoned by a vessel or a squadron to pay a contribution; 
if it refuses a force must be lande<l: if it still refuses like measure,; may be 
taken with those which are taken by armies in the field. '!'he enemy must run 
his chance of being interrupted, precisely as he runs his chance when he 
endeavours to levy contributions by means of flying columns. A levy of money 
made in any other manner than this is not properly a contribution at all. It is 
a ransom from destruction. If it is permissible, it is permissible because there 
if' a right to devastate, and because ransom is a mitigation of that right:. 
(Hall, p. 436.) 
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PLACING OF TORPEDOES. 

This subject is so fully covered in the report of the discussions at 
the·Naval ,var College that it is unnecessary to make further allusion 
t-0 it in this place. That some international action is necessary, with 
a view to a conventional prohibition of the w;e of floating topedoes, 
E.ave such controllable automobile types as are launched from the 
tubes of battle ships or torpedo boats, is indicated by the· number of 
merchant ships that have been and are still being destroyed in the 
China Sea and its adjacent waters as a result of contact with drifting 
mines. I am advised that navigation is urn;afe nt all times, but 
especially at night, due to the mines which were torn loose from their 
moorings during the operations of the Russo-.Tapanese war. 

TRANSFORMATION OF MERCHANT VESSELS INTO WAR VESSELS. 

It is a fundamental rule of international law that a state, in virtue 
of its so_vereignty and independence, can not be restricted in the choice 
of means to which it resorts for defending its citizens and their prop
erty from unlawful aggression. 

The right of self-preservation is the first law of nations, as it is of individuals. 
A society which is not in condition to repel 11ggrpssion from without is wanting 
in Its principal duty to the members of which it is ('OllllJosed and to the chief 
end of its institution. All means which 9-0 not affect th!' independence of other 
rmtions are lawful to this end. No nation has a right to prescribe to another 
what these means shall be, or to require any account of her conduct in this 
respect. 

I Phillimore, SCC!<. 210-220. 
I Twiss, secs. 106, 108--110. 
"'alker, sec. 32. 
I Halleck, Ch. IV, secs. 1-7, 18--27. 
,vheaton, sec. 60. 
Woolsey, secs. 17, 37. 
Pradier-Fodere, secs. 211-235. ~ 

In its exercise of the right of self-preservation a state organizes its 
land and naval forces in time of peace or war, maintains them at 
such strength as it may deem adequate to its needs, and protects its 
coasts, harbors, and land frontiers by such works of defense as it 
may deem necessary to secure them from attack. The military estab
lishment that is maintained by a particular state is determined by its 
geographical situation, by its institutions, its military policy, the 
character of its foreign relations, and to some extent by its financial 
resources. Any limitation upon such establishments must of neces
sity be strictly internal in character. External dict,11tion in such mat
ters is ordinarily not permissible . 

.Armaments suddenly increased to an extraordinary amount [however] are 
calculated to alarm other nations, whose liberty they appear to menace. It has 
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been usual. therefore, to require and reC'ei,·e amicable explanations of such 
warlike preparations; the answer will. of C'ourse, muC'h depend upon the tone 
and, spirit of the requisition. 

Davis's International Law, p. 93. 
I l'hillimore, p. '2;-,3, 

The conversion of merchant vessels into war vessels is an illustra
tion of the right of a state to make a rapid increase 1n its naval 
establishment in time of public emergency by acquiring merchant 
vessels from private owners and converting them to naval uses with 
a view to their employment as a part of its naval establishment. 
This right was exercised to its fullest extent by the United States 
during the war of the rebellion. A state may abo cooperate in the 
construction and maintenance of the vessels composing its merchant 
marine in time of peace, upon the condition that the vessels shall be 
partly adapted to naval uses at the time of their construction and 
may afterward b1:; acquired by the government whose flag they 
carry, either by charter or purchase, in . the event of a necessity aris
ing for their employment as a part of the regular or volunteer naval 
establishment. 

' Such an arrangement was established by the Act of May 10, 1802. 
which contained the requirement that-

Any stenmships so registered under the provisions of thhi! act mny be taken 
and used by the United States as cr\\isers or trnnsports upon pnyment to the 
owners of the fair aC'tunl ,·alue of the smne at the time of taking, and If there 
shall be a disagreement ns to the fair actual value at the time of taking between 
the United States and the owners, then the same shall be determined by t\,;o 
impartial appraisers, one to be appointed by each of snit! parties, who, In case 
of disagreement, shall select a third. the award of nny two of the three so 
chosen to be final nnd conclusive. ( Se<·. 4. Act of May 10, 1892, 27 Stat. L., 28.) 

Similar arrangements have been made by other powers with a view 
to accomplish a similar purpose, and in view of its entire legitimacy 
at international law it is not believed to be the policy of the United 
States, in view of its moderate naval establishment, to give its support 
to a proposition looking to the voluntary relinquishment of any por
tion ,of its present power to expand its naval force to meet the necessi
ties of the public defense. 

THE LENGTH OF TIME TO BE GRANTED TO MERCHANT SHIPS FOR 
THEIR DEPARTURE FROM PORTS OF THE ENEMY AFTER THE , 
OPENING OF HOSTit'ITIES. 

This proposition relates to the time to be allowed for the departure 
of merchant vessels of the enemy. It also seems to relate to the 
departure of war vessels from neutral ports after the opening of 
hostilities has brought the obligations of the nentrnl state into active : 
operation. ' 
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In respect to the time allowed for the departure of belligerent mer
chant vessels, it may be said that the question is to some extent regu
lated by treaty; in a majority of cases, however, it is inade the sub
ject of regulation in suitable proclamations issued by the belligerent 
powers. The tendency for many years past has been in the direction 
of greater liberality of treatment than formerly prevailed in respect 
to enemy's subjects and their property who are in the territory of a 
belligerent at the outbreak of war. On this point Hall, a writer of 
standard authority, says: 

It is a more real tiuestion whether, or to what extent, a usnge of permitting 
enemy subjects to remain In I\ country during good beh1tvlour Is becoming 
nuthoritatlve. The origin of the practice Is not remote. It may fairly be 
Inferred from the m11nner in which Vattel mentions the permission to remain 
which w11s given hy the English government at the opening of the war of 1756 
to French person10. then in the country th11t the lni<tnnce w1111 the only one with 
which he was a<>qualnted. When a custom beg1tn to form it Is dlfllcult to s11y, 
because residen<>e Wll8 no doubt often tll<'itly 11llowed where evidence of per
mission IA w11ntlng; but in roc-ent wnrs expre!OR permlAAlon h11s 11lw11ys been 
given,' and the sentiment of the-Impropriety of expulsion has of late become "° 
strong that when In 1870 the government of the Nation1tl Defense in France 80 

far rescinded the permission to remain whleh Wl\8 accorded to enemy subjeets 
at the beJtlnnlng of the. wnr llR to expel them from the clep11rtment of the Seine, 
nnd to require them either to leave France or to retire to the south of the 
Loire. It 1tppeared to be generally thought tb11t the me11sure was a harsh one. 
It Is sc11rcely probable that the feeling which showed itself would have been 
entertained unless public opinion w11s not only moving in advance of the 
uotlon that persons h11ppenlng to be In a country at the outbreak of war between 
It and their own state ought to have some time for withdrawal. but was already 
ripe for the establishment of a dlstln<>t rule nllowlng such persons to rem11ln 
during good behaviour. In the p11rtiC'ular c·ase some injm~tlce was done to the 
French government. 'l'he fear that d11nger would nrise from the pre!jence of 
Germans In Paris may hnve been utterly unreasonable; but their expuls.lon wa11 
at least a measure of exceptional military precaution. The conduct of the 
government may h11ve been foolish. but it was not wrong. Any right of stay
ing in n country during good behaYiour which may be aequired by enemy sub
jects, must always be subordilmte to considerations of military necessity; 11ml 
whatever progress may have been made in the direction of acquiring the right 
itself, there e1m be no doul>t that it is not yet firmly established. (Hall, pp. 
393-395.) 

As to vessels and cargoes and the time allowed for their departure, 
there is a tendency in the direction of greater strictness. This i~ due 
to the fact that the existing systems of cable communication havo 
now been extended to all principal ports of the civilized world. 

In view of the want of uniformity in the existing practice, I am 
unable to see that a necessity exists for making this matter the sub
ject of conventional regulation. If a rule is prescribed which will 
include all cases within its uniform operation, there can be no objec
tion to its being regarded with favor by the delegation of the United 
State& 
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A recent statement of the practice in this regard will be found in 
Hall, who says: 

Enemy's ves!<els which at the outbreak of war are on their voyuge to the 
port of a belligerent from a neutral or hostile country, and even vessels which 
without having issued from an enemy or other foreign port l11we commenced 
Jading at that time, are oceasioually exempted from capture during a specified 
period. At the beginning of the Crimean war an Order in Connell directed that 
'any Rnssian merelrnnt ve8f«'I which prior to the date of this Order shall ha,·e 
sailed from nny foreign port hound for any port or place in her Ma)esty's 
dominions shall be permitted to enter such port or place and to discharge her 
<·ai·go, and afterwards forthwith to depart without molestation, and any such 
vessel, If met at sea by any of her Majesty's ships, shall be permitted to con
tinue her voyage to any port not bloekaded.' France ga,·e a like indulgence; 
and in 1870 German vessels which had begun to Jade upon the date of the 
declaration of war were allowed to enter }j~rencl1 ports without limit of time. 
and, to reissue with a safe-eonduct to a German port. In 1877 also, Turkish 
vessels were permitted to remain in Russian ports until they had taJ;:en cargo 
on board and to issue freely afterwards. [In 1898 President McKinley issued 
n proclamation on April 20, allowing Spanish mer<'hant vessels in United 
States ports to load their enrgoes and depart 9') to May 21, with permission, 
If met at sea by a man of war, to eontinue their voyage should their papers be 
found on examination to be satisfactory. Spanish vessels sailing from a for
eign to an United Stntes port prior to the declaration of war were permitted to 
enter. dis<'harge cargo, and depart without molestation. 'rhe · corresponding 
Spanish proclamation· merely gave a period of five days for United' States 
vessels anchored in Spanish ports to depart.] ( Hall, pp. 452-45.'l_; Taylor, 4'12-
560.) 

As to the presence of belligerent armed vessels in a neutral port 
at the outbreak of war, it is sufficient to say that fr~m the date of 
actual hostilities the rules governing their presence in a friendly 
port in time of peace give place to those established by the neutral ' 
in view of the existing war. A belligerent vessel. found in the 
,memy's port at the outbreak of hostilities becomes a proper object of 
attack and of lawful capture. 

INTERNMENT OF VESSELS OF WAR. 

It has been seen that a belligerent armed vessel may seek an asylum 
in a neutral port from the perils of the sea or to escape a superior 
force of the enemy. It has long been established that a land force 
which takes refuge in neutral territory shall be immediately dis
armed and interned, at. the expense of the government under whose 1 

flag they serve. This rule has been so widely accepted that it was 
incorporated as article 57 of the Rules for the Conduct of Warfare 
on Land which were adopted by the first peace conference in 1899. 
A similar requirement was embodied in the Geneva Convention of 
1906. 

While it would seem that a similar rule should have been devel
oped in respect to the detention of ships of war which entered 
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. neutral po1ts under like circumstances. such in fact has not been the 
case. This is due. in parL to the fact that the rigorous enforcement 
of neutral obligations has operated to prevei1t hostilities in neutral 
territorial waters, and Jn part to the fact that a limited right to enter 
neutral ports in time of war, under circmnstances annlo~ous to their 
corresponding right of admission in time of peace, has always beer, 
recognized. On the other hand, the rnle that belligerent troops shall 
not enter neutral territory in time of war has always been rigorously 
enforced, and the admission of military forces to the territory of a 
foreign state in time of peace is a matter of the rarest and most 
infrequent occurrence. The case is well stated by Hall, who says: 

Marine warfare so far differs from hostilities on laud that the forc>es of a 
bell lgerent may enter neutral territory without being under strei;;s from their 
enemy. Partly as a c-011s~1uenc>e of the habit of freely admitting foreign publi~ 
ships of war belonging to friendly powers to the ports of a sta'te as a matter of 
courtesy, partly because of the inevitable conditions of navigation, It is not the 
custom to apply the same rigour of precaution to mwal as to mllit!).ry forces. 
A vessel of ~·ar nu1y enter and stay in a neutral harbour without speeinl reasons; 
she is not disarmed on tnklug refuge after defeat; she rua:r obtain such repair 
as will ennble her to c>ontinue ht>r ,·oynge in stlfety, she may take in f<Uch pro
visions as she needs, 11nd If a steamer she may till up with enough coal to 
enable her to reach the nearest port of her own country; nor Is there anythln~ 
to prevent her from enjoying the security of neutral waters for so long as may 
Reelll good to her. 'fo dii-able a vessel, or to render her pt>rmnnently Immoveable, 
is to assist her ene!J}y; to put her In a condition to undertake oft'enslve opera
tions Is to aid her country In its war. The princ>lple Is obvious; Its application 
ls susceptible of mm·h nulation; and In the treatment of ships, as in all other 
matters in which the neutral holds his delicate scale between two belligerents, 
a tendeney towards the enforcement of a harsher rule becomes more defined 
with each successive war. (Hall, Int. Law, p. 626. ) 

During the recent war in the East asylum was sought in ports of 
the United States in two cases. The Russian cruiser Lena entered the 
port of San Francisco under circumstances warranting the Govern
ment in directing her disarmament and internment until the close of 
hostilities (For. Rel., 1904, pp. 428-785). Subsequently the squadron 
of Admiral Nebogatoff sought similar refuge in the port of Manila, 
where the alternative was presented of leaving the port or of being 
interned. In both cases the action taken by the Government of the 
United States was in vindication of its rights as a neutral state, al).d 
the precedent established will probably be followed in future wars. 

The practice seems to have obtained such general sanction among 
maritime powers as to warrant its discussion with a view to determin
ing the propriety of establishing a rule which shall govern neutral 
states in the execution of their neutral obligations in this regard. 
Whether in addition to internment the expedient of disarmament shall 
be resorted to is a matter for the conference to determine upon a full 
discussion of the experience gained in recent naval warfare. It is 
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sufficient to say in conclusion that, while a powerful state may not 
need the support of a rule requiring disarmament, such a requirement 
will operate powerfully to assist a state whose naval establishment is 
small in the performance of the obligations with which it is charged 
by the law of nations. 

NEUTRALITY. 

Defore passing to a discussion of the changes which may properly 
be incorporated in the existing rules of international law on the sub
ject of neutrality, it will be proper to make a brief statement as to 
the rules of international law which now regulate the rights and 
duties of neutrals. 

The existing rules on that subject are the result of a compromise 
between the conflicting interests of belligerent and neutral states. 
When a condition of public war exists', it matters not whether the 
war be external or internal in character. All states that are not 
belligerent parties to its operation pass to and occupy the status of 

.neutrals. This results from the mere existence of a state of war, and 
represents a status which can not possibly exist in time of peace. 

The rules of neutrality rest upon the fundamental principle that 
all states which hold aloof and take no part in an existing war con
tinue to maintain their ordinary relations of friendship and amity 
with both belligerents. This means that their commercial and dip
lomatic intercourse continue without interruption, except as to certain 
illicit trade in which neutral subjects participate at their peril, which 
will presently be described. 

dpon the outbreak of war certain commercial undertakings in 
which neutral subjects are engaged become unlawful. and if they 

. continue to engage in them they do so at their peril. This prohibited 
trade includes the shipment of certain articles, denominated contra
band of war, to ports or places in belligerent territory. There is. also 
included within the scope of the prohibition all trade and commercial 
intercourse ,,·ith certain belligerent ports, coast:::, or places against 
which a blockade has been established. 

In other words, save for the restrictions above described, neutral 
subjects may continue during the war the undertakings in which they 
were engaged before it existed. The belligerents, to prevent them
selves from being .injured as a result of the continuance of the pro
hibited trade, are given the right to seize articles of contraband on 
the high seas, or in belligerent territorial waters, which are consigned 
to ports of the enemy. They may ·also capture all vessels and cargoes 
which attempt to enter a belligerent port against which an effective 
blockade has been established. 

To make theHe restrictions effective they are permitted to exercise 
the belligerent right of search; that is, to stop ·and search all mer-
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chant vessels, whether belligerent or neutral, with a view to determine 
,the character, nationality, and destination of vessels and cargoes and 
their consequent liability to capture and condemnation. The right 
of search must be exercised on the high seas or in the territorial 
waters of a belligerent; it can never be exercised in the territorial 
water;,; of a neutral state. 

If a neutral state were to engage in contraband trade or in trade 
with a blockaded port, or were to render any assistance to either bel
ligerent in the prosecution of the war, it would be guilty of unneutral 
service, and might find itself involved in the operations of war as a 
belligerent party. In England and the United States and among 
some of the states of Continental Europe it has never been regarded 
that a neutral subject who engaged in contraband trade or in com
merce with a blockaded port involved the state of which he was a 
citizen in any violation of its neutral duties or obligations. 

The policy of the United States in this regard is fully set forth 
in the reply of Secretary Jefferson to the British minister of May 15, 
1793, in which it was said: 

Our citizens have been always free to make, vend, and export arms. It Is 
the constant occupation and livelihood of some of them. To suppress their 
callings. the only means perhaps of their subsisten\'e, because a war exists In 
foreign and distant countries, in which we have no concern, would scarcely be 
expected. It would be hard in principle and Impossible in practice. 'l'he lnw 
of nations. therefore. respecting the rights of those at peace, does not require 
from them such an Internal disarrangement In their occupations. It Is satis
fied with the external penalty pronounced in the President's proclamation, that 
of confiscation of such portion of these arms as shall fall into the hands of any 
of the belligerent powers on their way to the ports of their enen'iies. 'l'o this 
penalty our c itizens are warned that they will be abandoned, and, that even 
private contraventions may work no inequality between the parties at . war, 
the benefit of them will be left equally free and open to all. ( VII Moore's 
Digest, p. !)55.) 

In 1827 Secretary Clay advised the Spanish charge d'affaires in the 
following sense: 

If vessels have been built in the United States and afterwards sold to one 
of the belligerents nnd conve1·ted ilito vessels of wnr. our citizens engaged iu 
that species of mnnufacture have been equally ready to build and sell ,·essels 
to the othet· belligerent. In poiut of fact both belligerents hnve occasioually , 
supplied themseh·es with vessels of wur from citizens of the United States. 
And the very singular case has occurred of the same shipbuilder having sold 
two vessels, one to the King of Spain and the other to one of the southern 
republics, which vessels aftenrnrds met and encountered each other at sea. 

During the stnte of war between two nations the commercinl industry and 
purf<uits of a neutrnl nation are often materially injureo. If the neutral finds 
i,ome compensntion in a new species of industry, which the necessities of the 
belligerents stimulate or bring into activity, it can not be deemed Yery unrea-
1,onable that he should avnil himself of that compensation, provided he con
fines himself within the line of entire impartiality, and violates no rule of 
public law. (Ibid., p. 950.) 
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In a reply to Sefior Tacon, Secretary Clay said a little later in the 
same year: 

Shipbuilding is a great 'brancl,1 of American manufactures, in which the citi-
1, zens of the United States may lawfully employ their capital and industry. 

When built they may seek a market fut· the ai·ticle in foreign ports as well as 
their own. The Government adopts tlw ue(·P><>'a r~· prN·1rntion to prevent any pri
vate Amerh-111~ ,·essel from leaving our ports equipped and prepared for hostile 
action, or, if it alJow, in any instance, a partial or imperfect armament. it sub
.iel'ts the owner of the vessel to the performanc·e of the duty of giving bond, 
with adequate security, that she slrnll not be employed to crni:,;e or commit 
hostilities against a friend of the United States. 

It may possibly be deemNl a violation of strict neutrality to sell to a belllger
c,nt vessels of war C'ompletely equipped and armed for battle, and yet the late 
Emperor of HURRia t'onld not lun·e entertained that opinion, or he would not 
have sold to Spain during the present war. to which he was a neutral, the 
whole fleet of ship,; of war, including some of the line. 

But if it be forbidden by the law of neutrality to sell to a belligerent an 
armed vessel completely equipped and ready for action. it js believed not to be 
contrary to that Jaw to sell to a belligerent a vessel in any other state, although 
it may be convertible, into a ship of war. 

'l'o req11lre the citizens of a neutral power to abstain from the exercise of 
their incontestable right to dispose of the property, which they may havp in an 
unarmed ship, to a belliirerent. would in effect be to demand thnt they should 
cease to have any commerce, or to employ any navigation in their intercourse with 
the belligerent. It would require more-It would be necessary to Jay a general 
embargo, and to put an entire stop to the total commeree of the neutral with 
all nations; for, if a ship or :my other article of manufaeture or commerce, 
appl icable to the purpose of war. when at sea at all , It might directly or indi
rectly find its way into the ports, and snb,;equently beeome the property of a 
belligerent. 

The neutral is always seriously affected in the pursuit of his lawful com
merce by a state of war between other powers. It can hardly be expected that 
lit> should submit to a universal cessation of his trade, beeause by possibility 
i,;ome of the subjects of it may be acquired in a regular com'f<e of business by a 
belligerent, nnd may aid him in his efforts against an enemy. If the neutral 
show no partiality; if he is as ready to sell to one belligerent as the other; 
and if he take, himself, no part in the war, he cannot be justly aecused of any 
violation of his neutral obligations. ( Id. , 950-951.) 

At the outbreak of war each neutral state issues a proclamation 
declaring trade in contraband and commerce with blockaded ports 
unlawful, and warns its citizens against engaging in either form of 
commercial intercourse, notifying them that if they do so it is at their 
own risk, and that they can not look to the Government to protect 
them in their illegal undertaking. 

LIABILITY OF PRIVATE PROPERTY TO CAPTURE AT SEA. 

The liability of private property to capture at sea was recog
nized as a legitimate belligerent right before the rules of modern 
international law, as we now understand them, came into being. It 
even antedates the distinction of contraband of war, having been 
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recognized in the "Consolato del Mare" by the requirement that t.\}e 
goods of an enemy were liable to capture and tho:-e of a friend were 
exempt from capture. whate,·er the character, as belligerent or 
friendly, of the vessel in which they were being conveyed to their 
destination. 

The subsequent history of the practice of maritime capture is so 
fully and accurately set forth in \\0 heaton's International Law; 
chapter 3, sections 44~ to 4i5, that it is not necessary to follow it in 
detvil. It is sufficient to say that. at the outbreak of the Crimi•an 
war, England claimed that <'IH'my's goods in neutral· ,-hips w~·re 
liable to capture, while France contended that 11e11tral goods in 
enemy's ships were similarly liable. \Vith n view to render the 
operations of that war as little onerous ns possible, uml to preserve 
the commerce of neutrals from destruction. the British Government 
on March 28, 1854, announced that it waived its right to capture . 
enemy's goods on neutral ships, nnd the French Government, on· 
Marci} 29, 1854, gave a corresponding immunity to ~1eutrul goods 
on enemy's ships; but these restrictions upon the 1·ight of maritime 
capture were declared in each case to be operative only during the 
period of the existing war. 

The temporary immunity thus created in behalf of priv,1te· prop
erty was given a permanent character in the declaration of Paris, 
which contained the following provisions on the subject of mari
time capture: 

1. Prh·ateerlng Is, and remains, 11bollshed. 
:!. Tile neutral flag co,·ers enemy's goods, with the ex<'eptlon of contraband 

of war. 
3. Neutral goodi=<, with the ex<'eption of rontrnband of w11r, :ire not 11:ible 

to capture under the enemy's flag. 
4. Bloek11des, In order to be binding. must be t>ffeetiw. that is to say, main

tained by a for<-e sufficient really to prevent 11c·eess to the <'Oast of the enemy. 
The governments of the undersigned plenipotentiaries eng11ge to_ bring the 

present deelar:itlon to the knowledge of the stntes whi<'h have not taken part 
In the Congress of Purls, and to Invite them to ftcC'ede to it. 

Convinced that the m11xims wili<'h they now proclaim eannot but be received 
·with gratLtude by the whole world, the undersigned plenipotentiaries doubt 
not that the efforts of their governments to obtain the general adoption thereof 
wlll be crowned with full success. (Davis' Int. L11w, p. 536-537.) 

The declaration of the _six powers which participated in the Paris 
conference was communicated to other states, and in a memorandum 
of the French minister of foreign affairs to the Emperor, under date 
of June 12, 1858, it was represented that thirty-six powers, then sov
ereign and independent, had signified their full adherence to the 
four clauses of the declaration. Spain and Mexico adopted the last 
three as their own, but. on account of tlw first article, involving a 
;enunciation of privateering, dedined to accede to the entire declara
tion. The United States adopted the second, third, and fourth 

Digitized by Google 



26 RULES OF WAR ON SEA. 

clauses, independently of the first~ offering, however, to adopt that 
also with the following amendment or additional clause: 

Aud the prh·ate propertr of subjects or citizens of belligerents on the high 
seas shall be exempt from seizure by a privateer, except it be contraband. 

As the matter stood in 1861, the United States, Mexico, and Spain 
were the three principal powers that declined to adhere to the dec
laration. When the United States proposed to become a party to 
the undertaking at the outbreak of the civil war, the condition was 
imposed that its adherQnce should include the States in rebellion, a 
condition which, in the opinion of the United States Government, 
was impossible of performance. 

Although the United States, Spain, and Mexico were not signatory 
parties to the declaration, the fact that its rules have been accepted 
and acted upon by belligerents for half a century has operated to give 
it the substantial force of a rule of international law independently 
of its obligatory character as an international agreement; and it 
may well be doubted whether any state upon becoming a belligerent 
would consider the propriety of establishing a different rule in 
respect to the liability of private property to capture in maritime 
warfare than is embodied in the rules of the Declaration of Paris. 

Under the rules set forth in the Declaration of Paris neutral goods 
in enemy's ships and enemy's goods in a neutral ship are exempt from 
capture, pr~vided they are not contraband of war. It is also under
stood that the immunity granted by the declaration will not protect 
either ships or property which attempt to violate a legally established 
blockade. But the rules of the declaration permit the private prop
erty of an enemy to be confiscated if it be captured on the high seas 
in an enemy's ship. In other words, enemy's goods in neutral ships 
vnd neutral goods in enemy's ships, not being contraband or engaged 
in an attempt to break a blockade, are_ exempt from capture, but 
enemy's goods in an enemy's ship are still liable to capture on the 
high seas in time of war. 

It has been seen that such immunity from capture as is enjoyed 
by neutra.i private property at sea has been due to a compromise 
between the conflicting claims and interests of belligerents . and neu
trals. The question of maintaining the rights of neutral merchant
men at sea became an important one during the last quarter of the 
eighteenth century and the first decade of the nineteenth century, a 
period which was marked with unusual disturbance of neutral com
merce, due to the issue of the celebrated orders in council by the 
English Government and the retaliatory Berlin and Milan decrees 
of the Emperor Napoleon. 

As the result of a succession of victories at sea, terminating with 
the battle of Trafalgar, the naval supremacy of Great Britain had 
been fully established. As a consequence of his successful military 
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operations, the supremacy of the Emperor had been equally estab
lished on the Continent. The decrees and order8 in council, while 
intended by the governments which adopted them to harass and 
injure the enemy and to place hii'n in a position of disadvantage, 
operated in fact to impose very onerous restrictions upon neutral 
commerce, which were vigorously opposed by the neutral powers. 
~specially Russia, the Scandinavian kingdoms, and the Gnited States, 
and finally led to the alliance which has become known as the "armed 
neutrality." 

The· restrictions upon neutral commerce bore heavily t:pon the mari
time trade of the United States and were keenly felt during the period 
of the government under the Articles of Confederation. They 
finally led to the negotiation of several treaties having for their pur
pose the securing of an increased measure of immunity for their 
maritime commerce in any futtll'e wars in which the signatory parties 
might become engaged. 

The United States, by a resolution of Congress dated October 5, 
1780, gave its adherence to the principk claimed by the armed neu
trality. Mr. Adams communicated this action of Congress to the 
Dutch Government, as well as to the ministers of Russia, Sweden, and 
Denmark, in March, 178!; but as none of the governments in ref
erence were prepared to recognize the United States no further action 
was taken. (Schuyler, American Diplomacy, p. :l74.) 

The first treaty regulating the liability of private property to 
capture negotiated by the United States was that with France of 
February 6, 1778, which contained the following requirement: 

It is hereby stipulated that free ships shall also gh·e freedom to goods, and 
that e,ierythlng shall he deemed to be free and exempt whl<'h shall be found on 
board t_he ships belonging to the subjects of either of the <'onfederates, nlthough 

· the whole lading or any part thereof should appertnin to the enemies of'either, 
contraband goods being alwa~·s ex<'epted. It is also agreed in like manner that 
the same liberty be extended to persons who are on boflrd fl free ship, with 
this eliect, that although they be t>nemies to both or Pitlwr party, they are not 
to be tnken out of that free ship. unless they arp solrlierf< nnrl in llt>hml service 
of the enemies. (Trenty of February 6, 1778, Treaties find Conventions, 
p . 303.) 

The treaty of 1782 with the Netherlands contains substantially the 
same requirements as that with France of 1778. ( Treaties and Con
ventio,ns, 740.) The same is true of the treaty with Sweden of 1783. 
(Treaties and Conventions, 1042.) The treaty with Prussia of 1785, 
in the negotiation of which Doctor Franklin was the dominating 
influence, and which was signed at The Hague, provided that should 
either of the parties be engaged in war with any other power-
The free intercourse and <'ommer<'e of the subjects or dtizens of the party 
remaining neuter with the belllge1·ent Poweri; shall not be interrupted. On the 
contrary, in thnt <mse, as in full peace, the vessels of the neutrnl party may 
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navigate freely to and from the ports and on the coasts of the belligerent 
parties, free vessels making free goods, insomuch that all things shall be 
adjudged free which shall he on board any vessel !Jelonging to the neutral 
party, although such things belong to.au enemy of the other; and the same 
freedom shall be extended to persons who shall be on board a free ve'!sel, 
although they should be enemies to the other party, unless they be soldiers in 
actual service of such enemy. (~rt. XII. Treaty of September 10. 1787, 
Treaties and Com·entions, 902.) ' 

It also provided that contraband goods destined for the enemy 
should not be confiscated, but might be detained upon reasonable 
compensatioi;i being awarded to the, owners; such contraband ·goods 
might also be appropriated and used by the captors by paying the 
current price therefor at the place of destination. ( Art. XIII, ibid.) 
This treaty expired by its own limitation in October, 1796, but Arti
cle XII waSj· renewed in Article XII of the treaty of May 1, 1828 
(Treaties and Conventions, 916), subject to the qualification, how
ever, that its terms should not affect 'treaties entered into by either 
party with other powers during the interval between the expiration 
of the treaty of 1799 and the date of operation of the treaty of May 
1, 1828. (Treaties and Conve!)tions, 920.) 

In the treaty of 1794, commonly known as" Jay's treaty" (Trea
ties and Conventions, 379), the United States were obliged to accept 
the principle, as far as England was concerned, that the flag did not 
cover the cargo, and this is the only treaty of the United States in 
which this principle is incorporated. Article XVII, treaty of 
November 19, 1794 (Treaties and Conventions, 389), Article VII and 

· XI to XXVIII, inclusive, Article XVIII and the additional article 
having expired by their own limitation. 

The treaty of 1785 with Prussia having expired by its own limi
tation in 1796, John Quincy Adams was sent to Prussia in 1799 with 
a view to negotiate a new commercial treaty. In the negotiation he 
was to consult the rPpresentatives of the United States, and his 
instructions were to negotiate a treaty which was in opposition not 
only to his own views but to those which the United States had pre
viously expressed and have subsequently insisted upon. (Schuyler, 
377.) The p1·inciple of free ships, free goods, which we had recog
nized in all our treaties and desired to become universal, we found 
of no value so long as it was not universally recognized by maritime 
nations. In fact, it had been observed by other powers only when it 
would operate to the detriment of the United States and not to our 
benefit. 

Mr. Adams was therefore instructed to propose the abandonment 
of this article. The Prussian negotiators objected to give it up 
entirely, on the ground of the confusion which it would cause in the 
commercial speculation of companies and the rejection of claims 
prosecuted by them in the admiralty courts of France and Great Brit-
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ain relating to captures and collisions with the 110rthern powers, 
which were sustaining this principle nt this very moment by armed 
convoys, and proposed a qualificatjon. After a long discussion, in 
which Mr. Adams fully carried out the views of onr Government, 
the treaty was agreed upon with the following article: 

Experie1we having proved. thnt the principle adopted in the twelfth article 
of the treatJ· of 1785, acC'ording to whiC'h free ;;;hips make free goods, has not 
been suflil"ieutly respected during the two last wars. and especially In that 
which still ('()ntlnues, the two contradlng parties propose, after the return of a 
general pPaee. to agrPe. eithPr separately betwi>en themselves or jointly with 
other Powers alike intPrested. to <·011eert with grpat maritime Powers of 
Europe sm;h arrangements and sueh permanent principles as may serve to ron
solldate the liberty and the safety of the neutral na,·igation and rommerce in 
future wars. (Treaties and Com·entions, p. !lll.) 

After the treaty was approved the following clause was added to 
Article XII: 

And if in the Interval either of the contracting parties should he engaged in 
a war to which the other should remain neutral, the ships of war and privateers 
of the belligerent Powe_r shall eondu<'t themselves towards the uwrdurnt ,·es
sels of the neutral Power as favourably as the course of the war thPn existing 
may permit, ob~erving the prlnelples and rules of the law of nntions genernlly 
acknowledged. (.Art. XII, treaty of 179!) witlI Prm1sia, Treaties nrnl Conven
tions, p. 911.) 

The period between 1790 and 1799 was one during which the mari
time commei·ce of the United States was placed at a peculiar disad
vantage on account of the British orders in council and the Berlin 
and Milan decrees of the Emperor Napoleon. '\Vith a view to assert 
and protect the rights of neutrals three embargoes were laid by the 
United States during this period. The first was imposed in the Act 
of Jan.nary 4, 1794 ( 1 Stat. i,., 374) ; another was imposed in the Act 
of December 27, 1807 (2 Stat. L., 451), and a third in the Act of 
April 4, 1812 (2 Stat. L., 700). The infringement of neutral rights 
at which .this legislation was directed was one of the principal causes 
of the war of 1812. 

During the war of 1812 prize courts in the United States enforced 
the generally acknowledged rule of international l~w that enemies' 
goods in neutral vessels were liable to capture and confiscation, except 
as to those powers with whom we had supported the contrary rule 
that free ships make free goods. (Schuyler, p. 380.) 

Mr. Adams's activity continued during the war between France and 
Spain in 1823. President Monroe ( apparently at the suggestion of 
Mr. Adams) instructed our ministers at Paris, London, and St. 
Petersburg to propose the abolition in future hostilities of all private 
war at sea. (Schuyler, p. 381.) In a dispatch to Mr. Rush at Lon
don in 1823, Mr. Adams says: 

The result of the abolition of prirnt0 maritime war would be the coincident 
abolition of maritime neutrality. By this the neutral nations would be the 
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principal losers, and 'sensible as we are of this we are still anxious, from 
higher motives than mere commercial gain, that the principle should be uni- • 
versally adopted. We are willing that the world, in common with ourselves, 
should gain in peace whatever we may lose in profit. ( Schuyler's .American 
Diplomacy, p. 381.) 

England absolutely refused to discuss the question of the abolition 
of privateering without discussing other maritime questions. Cha
teaubriand, in replying to Mr. Sheldon, our charge d'affaires at Paris, 
was apparently willing to accede to this proposal, provided all gov
ernments did the same. He said: 

' If the trial successfully made by France can induce all governments to agree 
oil the general principle which shall place wise limits to maritime operations, 
and be in accordance with the sentiments of humanity, his Majesty will con
gratulate hhmielf still more in having given the salutary examplt>. and in ha,·ing 
proved that, without compromising the success of war, its scourge can be 
abated. ( Schuyler, p. 382.) 

Count Nesselrode, in replying to Mr. Middleton, said: 
"The principle will not be of great utility except so far as it shall have a 

general application." 
The Emperor sympathizes with the opinions and wishes of the United States, 

and "as soon as the pewers whose consent be considers as indi~ensable, shall 
have shown the same disposition, he will not be wanting In authorizing his 
ministers to discuss the dil'terent articles of an act which would be a crown of 
glory to modern diplomacy." (Ibid.) 

The negotiations with Russia went on through different ministers
Randolph, Buchanan, and Wilkins-to the end of 1835, but the reply 
was always in the same sense, that a general understanding was 
necessary before making any special treaties. Attempts to renew 
negotiations on this subject with Great Britain were made by Mr. 
Gallatin in 1826 and Mr. Barbour in 1828, but without success. 

It would thus appear that t,he discussion of the question of securing 
an immunity of private property from capture at sea grew out of the 
interests of the sea-borne commerce of the United States. That it 
continued for nearly half a century was due to the fact that it 
received the constant and powerful support of John Quincy Adams, 
who interested himself in the negotiation of treaties having for their 
purpose to diminish the restrictions to which neutral trade was sub
ject in time of war. It ceased to engage public attention <luring the 
administration of President Monroe, and remained dormant until it 
was revived, over a quarter of a century later, in connection with the 
adoption of the rules regulating maritime captures which were 
embodied in the·Declaration of Paris of 1856. 

During the period of agitation above described, the question of 
securing a greater immunity from capture to private property at sea 
was always discussed in connection with the abolition of privateering. 
This was largely due to the fact tltat the enormous loss of property 
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afloat, between 1750 and 1815, was generally conceded to have been 
due to the depredations of privateers. (Lawrence's ·wheaton, note Ul:2, 
p. 628.) The great fleets set forth from time to time by the British 
and French Governments. commanded by :Nelson, Collingwood, Ville
neuve, and others, for the most part sought to engage and destroy 
the fleets of the enemy, or in the general operations of maritime w'ar
fare, being rarely employed for the express pm·pose of making cap
tures of merchant vessels and their cargoes. If an immunity from 
such losses was to be. obtained, it could only be accomplished by the 
abolition or privateering. That this view was shared by the Gov
ernment of the United States is indicated by its legislation of 1797 
in a statute the title of which discloses its purpose to prevent citi
zens of the Unit<>d States from privateering against nations in amity 
with the United States or against its citizens, and which provided 
that: 

If any citizen or dtizenR of the Cnited StateR shall, without the limits of the 
same, fit out and 11r111, or 11ttempt to fit out and arm, or procure to be fittro out 
and armed, or shall knowingly 11id or be coneerued In the furnishing. fitting out, 
or arming any prlv11te ship or ,·essel of war, with Intent that sueh ship or vessel 
shall be employed to eruiRe or eommit hostilities, upon the subjeets. citizens, 
or property of any prlnee or state with whom the United St11tes 11re at pence, 
oi: upon the citizens of the United States. or their property, or shall t11ke the com-

. mand of, or enter on bonrd of any sueh ship or vessel for the Intent nforesnid, 
or shall purchase 1111 Interest in any vessel so fitted out and nrmed, with a 
view to share In the profits thereof, such person or persons so offending shall, 
on conviction thereof, be adjudged guilty of a high misdemeanor, and shall be 
punished by a fine not ex('eedlng ten thousand clollal'S, and Imprisonment not 
exceeding ten years. (A<'t of June 14. 1797. 1 Stat. L .. 5:.!0. See also Aets of 
June 5, 1794; June 14, 1797; Apr. 24, 1800; }Jar. 3, 1817.) 

This was repealed by the 'Act of April 20, 1818, in which, however, 
the provision in respect to privateering against citize11s of the United 
States without the limits of the United States was reenacted: and it 
was also forbidden for any person within the United States to fit 
out any ship or vessel to cruise or commit hostilities agaim,t the sub
jects, citizens, or property of any foreign power or state with whom 
the United States were at peace. (Sec. 3, Act of Apr. 20, 1818, 
3 Stat. L., 448.) 

Dm·ing the war between the United States and Mexico efforts were 
put forth by the latter state with a view to induce the subjects of 

. neutral European states to take commissions for privateers. England 
and France prohibited their subjects from accepting the offers made 
to them, and the ordinances of neutral !'.iates during the war generally 
forbade their subjects• from accepting letters of marque from bellig
erents, although they are in a mi1jority of cases without any adequate 
sanction for their euforceinent. (Lawrence's "chei1ton, note 192, p. 
634; Hautefeuille, Droits des Nations Nentres, tome IV, p. 252.) 
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At the outbreak of the war with Mexico the President, in his 
message to Congress, announced that he had called the attention of the 
Government of Spain to the requirements of the Fourteenth article 
of the treaty between the United States and Spain of October .20, 
1795 (Treaties an<l Conventions, 1010), and recommended to Congre!'ls 
to provide by law f~n· the trial and punishment, as pirates, of Span
ish subjects who should be found guilty of privateering against 
the United States. Such an act in furtherance of existing treaties 
was adopted on March 3, 1847 (9 Stat. L., 175). 

During the Crimean war the states who were belligerent parties
Russia, Turkey, England, France, and Sardinia-issued no letters of 
marque to private individuals, and the other powers strictly pro
hibited their subjects' from par.ticipating in the operations of that 
war by accepting letters of marque, or in any other way aiding the 
belligerents. The attention of the United States Government. was 
drawn to the subject by both England and Fmnce, and Mr. Marcy 
rep!ied that: · 

The laws of this country impose plain restrictions, not only upon Its own 
citizens but upon nil peri<ons who may be residents within any of the Terri
tories of the United Stntes, agnlnst equipping privateers, receiving commis
sions. or enlisting men therein. for the purpose of tnklng part In any foreign 
war. 

At the close of the Crimean war the instrument which has become 
known as the " Declaration of Paris" was. signed by the pleni
potentiaries of the powers represented at the congress of Paris and 
the adhesion of other powers was invited. From a memorandum 
which was prepared by Count ,valewski, which was approved by the 
French Emperor on June 12, 1858, it appears that the declamtion, 
in all its parts, had then received the adhesion of thirty-eight states, 
including the Germanic Confederation. Spain and Mexico declined 
to accede to the first article, but declared that they appropriated the 
other three as their own, and !he United States would be ready to 
grant their adhesion if it were added to the convention that the 
private property of citizens, subjects of the bellige!rent powers, 
would be exempt from seizure at sea by the war navies respectively. 

In a circular note to the American ministers abroad, under date of 
July 14, 1856, the Secretary of State, Mr. Marcy, informs them that: 

The dlplomntlc representatives of several of the European powers, which 
were pnrtles to the late Paris Conference. ha,·e very recently presented to this 
government "the dectnratlon relative to neutral rights". adopted at that con
ference, and. on hehalf of their governments. asked the adhe!don of the United 
States to it. Mr. l\Iarcy, In his answer of the 28th•or July, 1856; to Count 
Sartiges. while objecting to the ludh·islbillty of the four articles. for two of 
which the United Stlltes were then negotiating. suggests that, us neither this 

· limitation nor the one restricting ne11:otiatlons to their arloptlon as an entirety, 
is any part of the "declaration", anr nation is at liberty to accede to it, In whole 
or in part. He con;;iders that the article on blockade;; does nothing towards 
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relieving the subje<·t from the embnnn;;sment ntteml!ng on <lPtermlning what 
fulfills the contlltioni-1 of the «letinition. 1111!1. thnt i<o fur ai< prin1teerl1111: IR 
concerned, as the right to rPsort to privateers ii< ns c·lear ni< the right to use 
public armed ships ull(I 11i-1 lnconte11t11ble 11s 1111~• other right nppertaining to 
belligerents, the proeeedlngs of the Congre:,is 11re in the nature of an act of 
legislation and lilt'ek to !'11:m;.:t> 11 wt>ll ;;pttlt>d prlnl'iplt> of International law. 
The analogy of privntPers to volunteers on _land, with the ditfieulty of tleflning 
what particular class of maritime force !lbould be regarded as privateers, and 
the preponderance which the adoption of the mle would give to a nation 
having a powerful milit11ry marine o,·er one with an equnl commercial one, 
but whose policy discarded a permanent navy. are fully tliscus!led. The con
clusion wns that tht> United Stntes would not surrender the prnctice of 
privateering. unless, In bPlligereut opemtlons, thP govel'llllll'nt and nation were 
entirely separntro, and war was confined in itll ageneiell au«l ·eft'eets to the 
former. ( Lnwrem·e's Wheaton. p. 638, note.) 

This matter is very fully discussed in note 19:2 to Lawrence's 
edition of Wheaton;an<l in note ~o. li3 of Dana's edition of the same 
autho1·, a perusal of which is earnestly commended to the delegation. 

The ·statenwnt has been made from time to time that it had been 
the" traditional" policy of the United States to secure, by diplomatic 
negotiation and in the exercise of its treaty-making power, a com
plete immunity from capture in behalf of belligerent private property 
at sea. 

It is the function of a state, indeed, it is the chief purpose of its 
organization, to secure the protection of the personal and property 
rights and interests of its citizens, and this protection is extended 
not only at home but elsewhere and includes such of their property 
in ships or· goods as is afloat on the high seas in time of war. 

It has been seen that, <luring the period of the confederation and 
in the early history of the Government under the Constitution, the 
United States was unable, on account of the weakness and insuffi
ciency of its naval establishment, to afford adequate protecl:ion to the 
vessels flying its flag which were engaged in maritime commerce. 
For that reason it endeavored to cooperate with other powers, simi
larly circumstanced, in resisting the efforts which were being put 
forth to restrict and hamper the maritime trade of neutral states 
by extending the liability to capture of neutml ships and cargoes 
in a manner not warranted by the rules of international law as then 
understood and practiced. That it was its first duty to protect the 
sea-borne commerce of its citizens was never for a moment forgotten 
or denied. The existing rule of international law which exempts 
from capture enemy goods in neutral ships and neutral goods in 
enemy ships, regards enemy goods in enemy ships as still liable to 
capture in time of war. The reason of this rule is somewhat inade
quately set forth by Wheaton, who says: 

The )lrogress of dvilizatlon bas slowly, but constnntly. tt>mlt>d to soften the 
extreme severity of the o)lerations of war by lnnd; but it still remains unre-
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!axed in respect to maritime warfare, In wh!C'h the prh·ate property of the 
enemy taken at sea or afloat in port is ind_iS<'riminatel)· liable to capture and 
confiscation. This inequality In the operation of the Jaws of war. by land, and 
by ia;ea, bas beeri justified by Alleging the usage of considering private property, 
when captured in cities taken by storm, as bootJ'; and the well-known f.act that 
contributions are ·levied upon territories occupied by a hostile army, in lieu 
of a general confiscation of the property belonging to the inhabitants; and that 
the object of wars by land being conquest, or the acquisition of territory to be 
exchanged as an equivalent for other territory Jost, the regard of the victor 
for those who are to be or have been his subjeC'ts, naturally restrains him from 
the exercise of his extreme rights in this part!C'ular; whereas, the object of 
maritime wars is the destru<'tion of the enemy's commerC'e and navigation. the 
sources and sinews of bis naval power-which objeC't can only be attained by 
the capture and confiseation of private property. (Dana's \Vheatou, sec. 355, p. 
450-451 . ) 

Dana, in his note on the subject of the liability of enemy property 
to capture, says: 

The text does not present the principal argument for the distinction observed 
in practiee between private property on land and at sea ; nor, indeed, has this 
subject been adequately treated upon principle, if that has even been attempted, 
by most, text-writers. \Var is the exercise of force by bodies politic, for the 
purpose of coerdon. Modern civilization has recogn.ized certain modes of coer
cion as justifiable. Their exercise upon material interests is preferable to acts 
of force upon the person. Where private property Is taken, it is because 
it is of such a character or so situated as to make its capture a justifiable 

• means of coercing the power with which we are at war. If the hostile power 
has an interest in the property which ls available to him, for the purposes of 
war, that fact makes it prima fncle a subject of capture. The enemy has 
such an interest in all convertible and mercantile property within his control, 
or belonging to persons who are Jiving under his control, whether it be on 
laud or at sea; for it is a subject of taxation, contribution. and confiscation. 
The humanity and policy of modern times .have abstained from the taking of 
private property, not liable to direct use in war, when · on land. Some of the 
reasons for this nre the infinite ntrieties of the eharacter of such property,
from things nlmost snered to those purely mercliantab!e ; the difficulty of 
discriminating among these varieties; the need of much of it to support 
the life noncombatant persons nnrl of animals; the unlimited range of places 
and objects that would be opened to the military; and the moral dangers at
tending searches nnd captures in honseholrls and among noncombatnnts. But, 
on the high seas, these rensons do not apply. Strictly personal effects are not 
taken. Cargoes nre usually purely merchandise. l\Ierehandise sent to sea is 
sent voluntarily ; embarked by merchants on an enterprise of profit, taking 
the risks of war; its rnlue is usually cnpable of co1n'pensntion in money, and 
may be protef'terl by insurance; it is in the custody of men trnined and paid 
for the purpose; and the sea, upon which it ls sent, is res omnium, the common 
field of war ns well as of commeree. The purpose of maritime commerce is 
the enriC'hing of the owner by the transit O\'er this common field; and it is the 
usual objeet of reYenue to the power under whose go,·ernment the owner resides. 

The matter nrnJ·, then, be summed up thus: l\Ierchandise, whether embarked 
upon the sea or found on land, in which the hostile power has some interest 
for the purposes of wnr, is prima faC'ie a subject of eapture. \"essels and ,their 
cargoes are usually of that character. Of the infinite varieties of prope1·ty on 
shore some are of this chara<'ter, and some are not. There are· very serious 
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objections, of a moral nnd economieal nature. to subje('tiug all property 011 

land to military seizure. These objections have been thought sufficient to 
reverse the prlmu facie right of capture. To merchandise nt sea, these objec
tions apply with so little forc-e that the prima fa!'i!' right o{ c-apture remains. 
( Dana's Wheaton, p. 451, note 171.) 

Hall, a writer of standard authority. says on this subject: 
Finally. is there any moral reason for which ma,i·itime states ought to abandon 

their right of capturing private property at sea? Is the prac-tice harsher in 
itself than other common practices of war; or. if it be not so, is it harsher in 
proportion to the amount of the stress whid1 it puts upon an enemy, and so to the 
amount of advantage which a belligerent reaps from It? The question hardly 
seems worth answering. It Is needless to bring into c"Ompat·ison the measurei:: 
which a belligerent takes for th!' maintenan('e of his control in occupied 
country. or to look at the pffedf< of a siege, or a bombardment. m· any other 
oper11tion of pure military offense. Jt is enough to place the incidents of 
capture- at sea side by side with the practic-e to wbieh it has most analogy, 
viz. that of leYying requisitions. By the latter. which itself is relatively mild, 
pr!Yate property is seized under c-onditions such that hardship to individuals
and the hardship is often of the se1·erest kind-ls almost inevitable. In a poor 
countt·y with diffi<'ult C'ommuniC'ations nn nrmy may so eat up the food as to 
expose the whole population of a large rlistrict to pril·ations. The stock of a 
cloth or leather merehant is seized; if he does reeei,·e the bare mine of his 
goods at the end of the war, which ii:! by no means. necessarily the case, be gets 
no compensation for interrupted trade and _the temporary loss of his workin~ 
capital. Or a farmer js taken with his carts and horses for weeks or months 
and to a distance of 100 or 200 miles; if be brings back his horses alive. does 
the right to ask his own government at some future time for so much daily hire 
compensate him for a Jost crop, or for the dnmage done to his farm by the 
cessation of Jabour upon it? It must be remembered also that requisitions 
are enforcfd by strong disciplinary measures, the execution of which may 
touch the liberty and the liYes of the population; and that it{ practice those 
receipts which are supposed to deprive requisitioning of the chumcter of appro
priation are not seldom forgotten or withheld. :\Iaritime 1·apture on the other 
hantl. in the words of Mr. Dann, ' takes no Jives. sheds no blood. imperils uo 
households, and deals only with the persons and property voluntarily embarked 
in the chances of war. for the purposes of gain, and with the protection of 
insurap.ce,' whkh by modern trading eustom is invariably employed to protect 
the owner of property against maritime war risks, and which effects an 
immediate distribution of Joss owt· a wide area. :\Iiltl howe,·er as Its operation 
upon the individual is. maritime captllre is often an instrument of war of u 
much more efficient kind than requisitioning has eYer shown itself to be. In 
deranging the c"Ommou course of trade, in stopping raw. mate1·ial on its way 
to be manufactured, in arresting importation of food and exportation of the 
produce of the country, it presses upon everybody sooner or later ancl more or 
less; ancl in rendering sailors prisoners of wa1· it saps the offensive maritime 
strength of the weaker belligerent. In face of the results that maritime capture 
has often protluC'ed it is idle to pretend that it is not among the most formidable 
of belligerent weapons; and in face of obvious facts it is equall~· idle to deny 
that there is no weapon the use of which causes so little individual misery. 

Legally and morally only one conclusion is possible ; Yiz. thnt any state whieh 
chooses to adhere to the capture of private property at sea has eYery right to 
do so. It is at the same time to be noted that opinion In fa1·om· of the contrary 
principle Is sensibly growing in volume and force; and it Is especially to be 
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noted that the Iarge1· number of well-known living international lawyers, other 
than English, undoubtedly hold that the principle 111 question ought to b~ 
acl'epted into iuter11ational luw. It Is en,w in Englnml to underrate the im
portance of continental juri1-1ts us refle<.'tlng, and still more as guiding, tile 
drift of foreign opinion. ( llall's Int. Law, pp. 446-448.) 

In a note this ,,Titer says: 
The question whether it fK wise for stnteR in genei·nl, or for an)' given 

state, to agree ns n mutter of policy to the abolition of the right of capture of 
p1·in1te property at >1en , is of course ent11·ely distinC't from the question of 
right. It may very possibly be for the eommon interests thnt a change in the 
law should take plnee ; it is certninl~· n matter for gi·uve <.'Onsideratiou whether 
it is not more II} .the interest of England to proteet her own than to destroy her 
t·neruies' trade. Quite apart from dislike of England. 1111d jenlousy of her mari
time and connnerdal position, there is undoubtedly enough genuine feeling on 
the continent of Europe agninst maritime capture to aff'ord com·enieut material 
for less creqitnl;>le motives to ferment; and rontlngencieR are not inco1reeh·able 
in which, If England were engaged in a maritime war, European or other states 
might take advnutnge of n 1-1et of opinion. agulnst hel"' practice at sea to embar
mss her seriously by an unfriendly neutrnlity. The evils of such embarrass
ment might, or might not, be tr.ansient ; there are also conceivable contingencies 
in which the direet e,·lls of maritime capture might be dls11strous. In the Con
temporary RHlew for 1875 (Yol. xx,·1. pp. 737-751) I ende:l\'oured to 1-1how 
that there are strong rensons for doubting whether England is prudent in 
&dherlng to the existing rule. of law \\'Ith respect to the capture of private 
property at sea. The reasons \\'hlch were then urged haYe grown stronger with 
each successiYe year; and the dangers to which the practice would exflose the 
('ountry are at length fully reeognlsed. That there is not a proportionntely 
ll<'ti\'e wish for the adoption of a different nlle Is perhaps to be attributed to a 
doubt as to what the action of foreign powers would be under the temptation 
of a war with Englnnd. 

At the meeting of the Institute of Internntionnl Law, held at the Hugue In 
1875. the following resolutions were adopted:-

' I I est i\ d(>sirer que le prineipe de I'i11Yiolabllite de la propriHe priv(,e enne
mle naviguant sous pa\'lllon enneml soit unh·ersellement ll<'<'ept/'> dam, Jes terrues 
suiYants, empruntes aux declurntlons de la Prusse, de l'Autriche, et de I'Italle 
en 1866, et sous In reserYe ei-apri-s ;-Jes navires me1·ehands et leurs eargnisons 
ne pourront etre captur/'>s que s'lls portent de Ia contrebande de guerre ou s'ils 
essauent de Yoiler un blocus eff'ectlf et d(>clare. 

'II est entendu que, conformement aux principes gene1·aux qui doi\·ent regler 
Ia guerre sur mer nussi bien que sur terre, la disposition prkedente n'est pas 
applicable aux navlres mnrchands qui, dlrectement ou lndirectement, prennent 
part ou sont deio;th1(>s i\ prendre part auJ1."110stilit(•s.' 

At the meeting of the Institute at Turin in 1882 a dause. ag.<;erting that 'Ia 
p1·01>riHe priYee est Inviolable sous la c'Onditlon de reciproelt(> et sauf Jes ens de 
rlolatlon de blo<·us,' &c., wns inserted in n projel't for a Regl«'.'ment intema
tional des prises mnrltlmes, there adopted. Annuaire de l'Institut, 1877, p. 
138. and 1882-:'I, pp. 182-5. 

The Hague resolution, which merely expressed a desire for alteration in the 
law, was pnRsed without a dlYlsion, though under protest from the English 
members ; ut 'l'urin, the more positi Ye resolution was only carried by ten votes 
to seven, two English members being present. The difference is indiC'ative of 
the stage at which opinion on the question has nrrived. 
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M. Gefl'cken stands nlmost alone in urging. in an able note to Hefl'ter (p. 319, 
ed. 1883), the adoption of the prindple of inuuunity upon practical rather thau 
upon legal or moral g_rounds. (Ibid.) 

Atlay, the most recent English commentator of ·wheaton, says: 
The i11dlscrhuh111te seizure of pri\·ate pro11E'rty on land would cause the most 

terrible hardship. without <-onferring any eorr1•;1po111ling ndrnutnge 011 the 
invader. It ean not be effeete<l without in some measure relaxing military dis
cipline, and is sure to be aerompnnied h~· ,·iolenee nnd outrage. On the other 
band, the capture of merchant ,·e.~sels i~ usuully a !Jloodless net, most met·chant 
vessels being lnenpable of resisting II ship of war. Aguin. property on html con
sists of <•ndless rnrietie;.:, 11md1 of it being absolutely u;;eJe:-s for any hostile 
purpose, while property at sen is almost always purely merchandise, and thus is 
part of the PllPmy·s strength. lt is. moreover. Pmb111-k!'<l voluntnril)·, nnd with 11 

knowledge of the rl;;k incurred. and it;; lois!S ean be 1~lYered by insurance ( h). 
An Invader 011 land can levy c-ontributions or a war Indemnity from II vanquished 
countr)·, he can Q('l:UIW part of its territor~· and appi·opriate Its rates and tuxes, 
and by thet<P aml othPr tul'thods, hi' c·an enfl'eble the enemy 1111<1 tem1lu11te the 
war. But in a maritime war. a hl'lli~erent has nonP of th~e resourees, Hll(l his 
main instrument of (-oereion is erippling the enem~··s eonuuerce (i). If war. at 
sea were to be restricted to the naval f01·1-es, a eouutry possessing a powerful 
fleet would have ,·ery little advantage o,·er a country with II small fleet or with 
none at all. If the enemy kept his ships of wnr hi port, a powerful fleet, 
being unnble to operate agnlnst eonmien-e. would hnYe little or no oecupatlon 
(k). The United States pro11osed to ndd to the' Dedurntion of Paris 11 clause 
exempting I.lit private property on the high se11K from ><eizure h)· public -nrmed 
vessels of the other belligerent, exeept it he eontrahand; but this propos11I was 
not acceded to (I). ~or does it seem likel)·. for the remions stated aboYe. that 
maritime nations will forego their rights In thlt< reKpect. 

On the other hand. the enormous extension of rallwn)·s, the increase of tbe 
practice of mnrlne insur:rnce. and the depeudenee of the greatest naval power 
in the world upon an ocenn-borne food t<UJ>ply. ha,·e de1>rlved many of the older 
arguments in fanmr of the reh•ntiou of the elalm to eapture prh·nte propprty at 
sea of their force. while at U1e same time it has Inclined many persons in Great 
Britain, more espeeinlly those inter<'ste<l in shipping, to look favourably on a 
proposed abandonment of the claim. A nation which could blockade and harass 
its enemy's co11sts. cut him off from his t-olonles. Interdict the transport of his 
troops by water, 11nd dominate by the guns of Its fleet many most Important 
strategical 1,osition~. would remain no mean nlly and no contemptible foe, even 
apart from the powe1·, :1s Illustrated in Egypt in 1881, and in the recent South 
African War, of mnking its base of operations whN·en•r ships can ttoat. and of 
transporting its armies to whnte,·er striking point was required. The pre: 
ponderating iml)Ortance of the eommerce of Great Brlt11in, and the protection 
afforded under the neutrnl flag by the Dednratlon of Paris, also materially 
affect the- conKideration of this question ns a matter of policy ( 111). It may be 
answered. again, that French predominance on the sen In 1870-71, as against 
Germany, was undisputed. but little harm was inflicted on German commerce; 
and the depredations of The A lu/Juma. :-o often eited by the other side, were
mainly possible be<·nui,;e Briti.-:11 ports all o,·er the world. and British coaling 
stntions nil over the world. were 01wn to het· for refuge. for conlin~. a,. n base of 
operations, and even to refit. 

The United States gave expression to the principle of exemption of private 
property at sea from capture, for which it has long (-ontended, in itc; treaty with, 
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Italy of 26th Febrnary, 1871. The maritime code of the latter country enunciates 
the same principle, on the condition of reciprocity. In the Austro-Prusslan war 
of 18GG, the principle of inviolability was adhered to by both parties. Germany 
proclaimed the snme principle in 1870. The minister of the United States was 
instructed to express the grntitkation of his go,·ernmt>nt; but the position of 
Prussia, though consistent with former policy, was no sacrifice of Prussian 
Interests. The proclamation was not conditional upon reciprocity; but France 
captured German trading ships, and the Gern1ans ahantloned their proclamation 
in January, 1871 (n). (Atlay's Wheaton, pp. 498-100.) 

The case is well stated -from another point of view in a note to 
Baker's edition of Halleck, in which it is said: 

This proposition can be well illustrated by assuming the acco,mplisbment of 
the propoi,;ed change, the rf'alisntion of the ideal wllich the reforruers have con
ceh·ed; tllat is, contest between combatants alone, while all else in the state 
goes on as usual. A war is declured between two powe1·ful maritime nntions. 
It produces 110 direct change in the peaceful avocntlons of Ufe; agriculture, 
mnuufnctures. commerce. flourish as before. Tile people are not hindered in 
their productions and exchanges. and are tllus enabled to respond to the demands 
of the government, and to furnish all the material supplies necessary to sustniu 
the struggle. It Is true that producers are withdrawn from time to time from 
the ortlerly activities of life and are converted into military nonproducers. But 
the vacancy thus made is not felt, because the articles which were before pro
duced at home are now brought from abroad, by means of the free commerce 
which is thus quickened into extraordinary activity. Under these circumstances 
the war is reduced to a mere duel between hostile nrmles. The nation bas only 
to furnish men, and the contest will be continued until one country bas been 
swept of its able-bodied citizens. That nation will certainly be victorious which 
can bring forward and sacrifice the greatest number of soldie1·s. This is not an 
imaginary picture. The essential fact was shown to be true in the history of 
the Confederacy. Levy after levy was made, army after nrmy took the field; 
but as soon as Sherman ravaged the sources of supply in Georgia and Carolina, 
the whole hostile array collapsed. ( II Halleck, p. 81. note 3.) 

The existing practice, which makes ene1ny property in enemies' 
ships the subject of lawful capture and confiscation in time of war. 
would thus seem to ha,·e the sanction of the highest expert opinion 
and to constitute a form of international restraint which involves .a 
.minimum of the loss and suffering which invariably attend the opera
tions of war upon whatever element they be under'taken. 

It would also appear that although efforts "·ere put forth in the 
·early history of the Government under the Constitution with a view, 
through an exercise of the treaty-making power, to secure to private 
property as extensin• an immunity from capture as possible, it has 
been seen that tht>se efforts were desisted from early in the nineteenth 
century, largely Leeause other pm\"ers were ind'\fferent or were indis
posed to make the matter the subject of treaty stipulation. Taken 
in connection with our subsequent history, the efforts so put forth can 
hardly be said to constitute the traditional policy of the United States 
in respect to the protection of private property at sea in time of war. 
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If the immunity of private property from capture at sea does not 
result from a conventional undertaking to that end, that immunity 
must be secured by the maintenance of an adequate naval establish
ment. 

· The foreign trade of the United States is largely carried on in for
eign bottoms, so that in the event of maritime war our goods would 
be largely exempt- from capture, either as enemy goods in neutral 
ships or as neutral goods in enemy ships. ,vere the United States 
to occupy the position of a belligerent, the amount of its merchandise 
afloat in American bottoms, which would be liable to capture as 
enemy goods in enemy ships, would be relatively small. 

The statistics of our maritime commerce are interesting. In 1856 
steam vessels having .an aggregate capacity of 89,715 tons were en
gaged in fot·eign commerce, and this carrying capacity had increased 
to 596,594 tons in 1905. Steam vessels having a capacity of 583,362 
tons were engaged in the coasting trade in 1855, and their capacity 
had increased, under the favoring legislation of Congress, to 
3,140,314 tons in 1905. The total tonnage, sail and steam, carrying 
the American flag which was engaged in both foreign and coastwise 
trade increased from 4,8il,653 tons in 1856 to 6,456,543 tons in 1905. 
That this increase is an extremely moderate one is indicated by the 
fact that during the same period the production of cotton increased 
from 3,655,557 bales to 13,565,885 bales; the production of coal from 
6,927,580 tons to 314,562,880 tons; the output of pig iron from 788,915 
tons to 22,992,380 tons; of steel (1867-1905) from 19,643 tons to 
13,859,887 tons; of copper from 4,000 tons to 302,740 tons; while the 
railroad mileage increased from 22,016 miles in 1856 to 212,:H9 miles 
in 1905. Between 1877 and 1897 the sail-borne foreign commerce in 
American vessels had diminished from 1,865,688 tons to 582,717 tons; 
its steam tonnage had increased from 1,092,103 to 3,537,470 tons. In 
the same interval the sail-borne foreign commerce had decreased from 
4,016,210 to 1,487,218 tons, but its steam tonnage had increased from 
3,432,487 to 19,185,894 tons. 

In determining the future policy of the United States in this 
regard certain acts and facts must be taken into consideration. It 
is proper to note, in the first place, that there has been an expression 
of legislative will upon the subjed of immunity which i,- embodied 
in the following enactment of Congress: 

It is tile sense of the Congress of the United States that it is desil·able, in. the 
Interest of uniformity of action by the maritime states of the world in time of 
war, that the President endenvor to bring about an understanding 11mo11g the 
principal maritime powers, with a view of incorporating into the permanent 
law' of civilized nations the principle of the exemption of all private property 
at sea, not contraband of war, from captm·e or destruction by belligerents. 
(Joint Resolution No. 36, April 28, 1904, :3:3 Stat. L., 592.) 

Digitized by Google 



40 RULES OF WAR ON SEA. 

It is also proper that attention should .be invited to the fact that 
the instructions communicated to the delegation of the United States 
to the first peace conference contained the following clause: 

SinC'e the conference bas Its chief rensou of existence in the he:wy burdens 
and cruel waste of war, whieb nowhere affect lnnoC'ent prh·nte persons more 
severely or unjustly than In the damage done to peaceable_ trade nn<l commerce. 
especinlly at sen, the question of exempting private prope1'ty from destruction 
or capture on the high sens would seem to be n timely one for consideration. 

As the United States has for mnny years advocated the exemption ·of all 
prin1te prope1·ty not contraband of war from hostile treatment, yon _are author
ized to propose to the conference the principle of extending to strietly private 
property at !<ea the Immunity from destru<'tion or capture by belligerent powers 
which such property nlready enjoys on Janel as worthy of being Incorporated 
In the permanent lnw of civilized nations. ( l<,oreign Relations, 1899, p. 513.) 

In the execution of the foregoing instructions, President White 
brought the matter to the at~ntion of the conference a memorial, 
which was submitted to the conference on June 20~ 1899. This instru
ment sets forth that: 

It is proper to remind Your ExcellenC')'. aR well aR the Conference, that In pre
senting this suhjeet we are aC'ting not only in obedien<'e to instructions from the 
present Government of the United States but also In eonformity with R policy 
urged hy our eountry upon the various Powers at all !<Ultable timeR for more 
than a century. (Holls' Peace Conf. at Tl1e Hague. p, ~07; Official Records of 
The Hague Con!., pp. 43-46.) 

After referring to the efforts which had been put forth from time 
to time by the United States Government to secure the adoption of a 
conventional rule on this subject, the memorial goes on to say: 

In this rapid survey of the course which the United States have pursued 
during more than a century, Your Excellency will note abundant Illustration 
of the fnct above stated-namely, that the instructions under which we now 
act do not result from the adoption of any new policy by ~nu· Government, or 
from any sudden Impulse of our people. but that they are gh·en us in con
tinuanC'e of a policy adopted by the United States In the first days of Its 
existence and earnestly urged ever since. (Ibid., p. 310.) 

The following proposition was then !5ubmitted for the action of 
the conference: 

The private property of all citizens or subjects of the signatory Powers, with 
the exception of contraband of war, shall he exempted from capture or seizure 
on the high seas or elsewhere by the armed vessels or by the military forces 
of any of the Raid slgnntory PowerR. Rut nothing herein C'ontalned Rhall 
extend exemption from seizure to vessels and their cnrgoeR whiC'h ma)' attempt 
to enter a port bloeknded by the naval foreeR of any of the said Powers. (Ibid., 
p. 311.) 

In concluding the remarks with which President " 7hite sub
mitted the matter to the consideration of the conference the foll~w
ing language was used: 

The Amerlcnn Delegation is not. in this matter. adrncating the pnrtlcular 
Interests of our own country. We know well thnt under existing clrcum-
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stau<'es if war should break out hetw~n two or lllot'P l•Juropenn Powl't'8. 
there would inunedi:itely ue an enormous trani-fer of freight and vessels to 
neutral countries. 11nd that from this the United States. as in all probability 
one of these neutral countries, would doubtless reap enormous pecuniary ad,·an
tages. But my Government lays no plans for gaining advnntnges of this sort. 
:\fight I not be pi>rmitted here to say that a ehnr11deristi(' trait of my fellow 
citizens bas been imperfectly understood in Europe. Europeans suppose gen
erally, that the people of the United StatPS are an eminently practieal people. 
That is true, but it is only half the truth. The people of the United States 
nre not on!~· devoted to practical aims. but they are even more devoted to 
ideals. There cnn he no greater error in considering the Cnited States, or in 
dealing with them. than to suppose that American citizens at·e guided solely 
by material interests. Our own Civil War shows that, from first to last, mate
rial eonsiclerations were entirely subordinate to ide11l, and that nearly ·a mil
lion of ll'l·es, and almost ten thousand millions of clollnr,'<, were freely sacrificed 
to maintain the Ideal of our union us a ~ation and not as a nu•re confederation 
of petty states. 

I do not say this boastfully, but I say it that you maJ· know what I mean 
when I say that the people of the United States are not only a practical 
people, but idenlists as regards this question of the immunity of private prop
erty on the high seas. It is not a question of merely material interest for us: 
it is a question of right, of jusfice. of progress toward a better future for the 
entire world, and so my fellow countrymen feel it to bP. (Ibid .. p. 31~320; 
Official Recot·d~ of The Hague Conference, pp. 43-46.) 

As a mark ~f its appreciation of the presentation made by the 
chairman of the American delegation, the conference adopted a 
minute directing that his address should be pripted in extenso in its 
official report. 

While a more careful consideration of the historical aspects of the 
case and an examination of the prospective needs of our mercantile 
marine may warrant some modification of policy in respect to the 
liability of private property to capture at sea, it m.1y perhaps be 
doubted whether, in view of the considerations above presented, the 
Government of the United States is in a position to advocate a pol
icy differing materially from that which was made the subject of 
formal instructions to its delegates to the first peace conference, in 
1899. 

But this question, like many others having to do with the external 
political relations of the United States, has undergone marked change 
within the last decade, and a method of solution which promised well 
in 1899 may fail to meet and satisfy the conditions of urgency which 
confront us in 1907. The acquisition of considerable possessions 
beyond the seas, the development of their political interestR and 
material resources, the adoption of a definite policy of canal con
struction at the Isthmus of Panama, the new problems which con
front us in the Pacific, in which our trade interests and trea\y rela
tions are becoming constantly more intricate and difficult, the impend
ing extension of our merchant marine, involving the 11.cquisition of 

· foreign markets, to which the question of equality of commercial 
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opportunity is closely allied, together with the cultivation of intimate 
und harmonious relations witli the republics of Cel.ltral and South 
America-an · suggest the necessity of revising the policy of naval 
defense to which the Government of the United States has adhered 
for more than a century. 

The desire of those who are charged with the responsibility of 
government, with the direction of its foreign policy, and with the 
development of its complicated material and commercial interests 
to refrain from participating in questions of purely European and 
Asiatic concern is no less strong to-day than it was when the policy 
of abstention was first annom1ced by President Washingt'on. But 
the questions which concern Europe and Asia alone are steadily 
diminishing, both in · number and importance, while those which con
cern this Government as a riparian proprietor in the Pacific and as 
a competitor for trade throughout the civilized world charge the 
political departments of the Government with the study and solu
tion of new and unfamiliar problems, of which it can only be said 
that they are 'of the most far-reaching importance and that they 
g1·eatly exceed in difficulty any· of those which were encountered by 
that Government during the first century of its constitutional history. 

In closing the discussion of the subject of immunity it is proper to · 
8ay that the representatives of the United States at· the first peace 
conference brought this question to the attention of the conference 
in a formal memorial which embodied a resolution establishing an 
immunity from capture in behalf of enemy private property on the 
high seas in time of war. This memorial and resolution were sup
ported and elucidated in an able address by the Hon. Andrew D. 
·white, the president of the delegation. No action was taken by the 
conference upon the memorial and resolution so presented, which was 
dismissed with the recommendation which was embodied in the acte 
finale that the subject be commended to the attention of a future 
conference. · 

Accepting the action, or inaction of the conference, as an indication 
of the nonexistence of a disposition on the part of the states repre
sented to accord an immunity from capture to enemy's private prop
erty at sea, the United States lias proceeded with the development of 
her naval defenses, and she is now fully able to protect her merchant 
marine at all times and under all circumstances, and in affording to 
her citizens and their property the protection to which they are 
entitled, she no longer sta.nds in need of the support of treaty stipu
lations. This Government is willing to consider, however, any propo
sition which may be submitted to the conference having for its object 
to secure to the noncontraband commerce of neutrals and the sea
borne private property of belligerents a greater immunity from cap
ture or destruction than they now enjoy; but, in view of the urgent 
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-presentation of the case which was made·at the former conference, it 
does not feel called upon at this time to renew an appeal which, at 
its first presentation, fell upon deaf and inattentive ears, and failed to 
obtain the consideration which, in view of its importance, it was 
entitled to receive. 

THE RIGHTS AND DUTIES OF NEUTRALS. 

In discussing the rights and duties of neutrals from the point of 
view of their conventional regulation, it should be borne in mind that 
the conduct of neutral states is regulated in part by the rules of inter
national law and in part by the decisions of prize courts. In addition 
to this a neutral state finds it necessary from time to time, on account 
of some act committed by a belligerent, to vindicate its own sov
ereignty and independence. The act of a neutral in forbidding its 
territory to be used as a recruiting ground by either belligerent, or 
its ports or territorial waters to be used as bases of hostile expeditions, 
are acts done in furtherance of the rules of international law. A. 
resol't to force to prevent captures being made in neutral waters and 
the issue of regulations governing the presence of belligerent war 
ships· in neutral ports, or determining the length of their sojourn, or 
the time or order of their departure, are measures resorted to with a 
view to v:indicate neutral sovereignty. 

The only advantage to be gained by bringing rights and duties of 
the classes above described within the f'iCOpe of the conventional law 
of nations is to obtain uniformity of practice and to give the rules 
so adopted the formal sanction of 11 treaty obligation. When they are 
well understood and are given general and uniform operation by 
neutral states, the advantage of giving them the form and sanction 
of treaty stipulations is not clear, for if they are still in process of 
development and are likely to undergo amelioration or modification, 
due to the improvements that are constantly being made in the 
instrumentalities of maritime warfare, and in the means of tele
graphic communication, that development is likely to be arrested by. 
giving to a recognized principle the obligatory force of a treaty 
stipulation. 

"rhen an act done by a belligerent is of such a character as to 
justify a neutral in making a demand of restitution, or in nsing 
force to vindicate its sowreignty, a conventional rule is objectionable, 
Fince it is for the ne1itral to determine, from the circumstances of a 
particular case, whether its rights of sovereignty and independence 
have been invaded or injuriously affected and whether, in view of 
all the facts, it is necessary or expedient to vindicate them by a 
resort to force. The neutral state whose sovereignty has been invaded 
is best, able to judge whether a case exists authorizing a demand for 
restitution or a resort to a forcible remedy. The rights of neutral 
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states from this point of view are not increased b_v the existence of 
war and. for that reason. there is no necessity for making such an 
exercise of sovereign rights the subject of conventional regulation . 

"'here a neutral right or duty grows out of the decisions of prize 
courts, as for example. the rule for determining when the title to a 
particular capture vests in the captor's state, or as to the source of 
the demand for restitution where a capture has been made in neutral 
waters, it is for many reasons best to leave the matter to the discre
tion of priz<.> courts and to seek the international rule of action in a 
preponderance of the decisions of judicial tribunals. If the decisions 
are at variance, there is reason to believe that greater certainty and 
uniformity of practice would result from the adoption of a con
ventional rule, if it is possible to agree upon the. terms in which 
such a rule shall be stated. .Such is believed to have been the effect 
of the adoption of the rule of th{' Declaration of Paris in respect to 
the binding character of blockades, as it makes the efficiency of a 
particular blockade a question of fact and leaves it as an issue to be 
judicially decided in a prize case involving an alleged breach of 
blockade either by egression or ingression. · 

There are some specific rights and duties, however, which may 
properly be made the subject of further discussion. 

BELLIGERENT WAR VESSELS IN NEUTRAL PORTS. 

It is a well-established rule of international law that a public 
armed vessel may enter the port of a friendly power in time of 
peace; in time of war, however, this right has been made the subject 
of extensive restriction. As the neutral is at peace w.ith both bel
ligerents, it would seem at first sight that belligerent armed vessels 
might enter a neutral port, in time of war, under the same conditions 
nnd restrictions which surround thefr entry in t.ime of peace; but 
experience has shown that such an extensive privilege can not safely 
be granted by a neutral state in time of war, as such entry may work 
Eome advantage to one belligerent at the expense of the other. For 
example, a belligerent vessel may take advantage of its presence in a 
neutral port to ascertain what enemy vessels are in port, with a 
view to follow them out and attack and capture them on the high 
seas; it may also enter to obtain information of the location, plans, 
or movements of the enemy's fleets, war ships, or merchantmen. A 
belligerent vessel may also find it convenient to enter a neutral port 
for a protracted stay, as to await the assembly of a fleet, or to recruit 
the health of its crew after long-continued operations at sea, as in 
maintaining a blockade on a stormy ·and dangerous coast, or it 
might enter for the purpose of_ entering a dry dock or for obtaining 
extensive repairs. He may also enter a port in stress of weather to 
escape the perils of the sea, or may take refuge in a neutral port 
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to avoid a superior force of the enemy. It is now generally settled 
that the time duri1ig which a belligerent armed vessel may remain in 
a neutral port is a matter which may properly be made the subject 
of restriction in the port regulations of neutral powers. 

The rule adopted by the English Government, which was embodied 
in an order in council of January, 1862, grew out of the practical 
blockade of the Confederate steamer N ashoille in the English port 
of Southampton by the United States cruiser Tuscarora. By this 
order in council-

Nothiug but provisions requisite for the subsistence of the crew and so mueb 
coal as would carry the ship to the nearest port of the country, or to some 
nearer destination. wns to be supplied to !<hips of war or priv11teer1<; the coal 
was only to be supplied once iu three months to the same ship, unless thi;; was 
relaxed by special permission. Similar rules were put in force during the 
Franco-German war. 1870-1871; in the ~panish-Amerienn war of 18!l8 ; and in 
the Russo-Japanese war of 1904. The rule in this hitter case limited the 
supply of coal. to " so much as mny be sufficient to car1·y such ,·essel to the 
nearest po1·t of her own country. or to some neari>r named neutral destination." 
Holland. during the war;; between Brazil and l'a~1guay, and Spain and Chile, 
prohibited ships of both parties, being in a Dutch harbor at the same time from 
departing until twenty-four hours after the other. Japan adoptL'Cl what is 
practlcally the British twenty-four hours' rule as far back as 1870. 

Smith & Sibley Int. Law, 134. 
II Oppenheim, 355. 
Hall, 628. 

This rule was adopted in substance by the United States in 1870. 
The rule promulgated by the United States at the outbreak of the 
Russo-Japanese war in 1904 is worthy of examination as embodying 
the best and most recent experience in that regard. 

Any frequenting and use of the waters within the territorial jurisdiction of 
the United States by the armed vessels of eJther belligerent, whether public 
ships or privateer!<. for the purpose of preparing for hostile operations, or as 
posts of ob,:ervations upon the ships of war or privateers or merchant vessels 
of the other belligerent lying within or being about to enter the jurisdiction 
of the United States, must be 1·egarded as unfriendly and offensive. and in 
violation of that neutrality whil-h it is the determination of this government 
to· observe; and to the end that the hazard and inconvenience of such appre
hended practices may be avoided, I further proclaim and declare that from and 
after the 15th clay of February instant, nud during the continunnee of the 
present hostilities between Japan and Russia, no ship of war or privateer of 
either belligerent shall be pern1itted to make use of any port, harbor, roadstead, 
or waters subject to the jurisdiction of the United States from which a vessel 
of the other belligerent (whether the same shall be a ship of war, a privateer, 
or a merchant ship) shall have previom~ly departed, until after the expira
tion of at least twents.-four hours from the departure of such last-mentioned 
vessel beyond · the jurisdiction of the l'.nited States. If. any ship of war 
or privateer of either belligerent shall. after the time this notification takes 
effect, enter any port, harbo1·, roadstead. or waters of the United States, 
such vessel shall be required to depart and to put to sea within twenty
four hours after her entrance into sueh port, harbor, roaclstead, or waters, 
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exC'ept in C'nse of stres;; of weather or of her requiring prons10ns or things 
neees~ar~ for the subsistence of hN' erew. or for repairs; in either of which 
cases the authorities of the port or of the nearest port (ns the case may 
be) shall require her to put to sea as soon as pos,;lble after the expiration of 
8UCh period of twenty-four hours, without permitting her to take in supplies 
beyond what may be necessary for her Immediate use; and no such vessel 
which may have been permitted to remain within the waters of the United 
States for the purpose of .repair shall continue within such port, harbor, road
stead, or waters for a longer period than twenty-four hours after her nece.~sary 
repairs shall have been completed, unless within such twenty-four hours a vessel. 
whether ship of wnr, privateer. or merchnnt ship of the other belligerent. shall 
have departed therefrom. in which case the time limited for the departure of 
such ship of war or privateer shall be extended so far as may be necessary to 
i;ecure an interval of not less than twenty-four hours between such departure 
and that of any ship of war, privateer, or werchant ship of the other belliger
ent which may have previously quit the snme port. harbor, roadstead, or waters. 
!'<o ship of war or privateer of either bi>lligerent shall be detained in any port, 
harbor, roadstead. or waters of the United States more than twenty-four hours. 
by reason of the successh·e departures from such port, harbor, roadstead, or 
waters of more' than one vessel of the other belligerent. But If there be several 
vessels of each or either of tpe two belligerents in the same port, harbor, road
stead, or waters. the order of their departure therefrom. shall be so arranged as 
to afford the opportunity of leaving nlternuteiy to the vessels of the respective 
belligerents. and to eause the least detention consistent with the objects of this 
1iroclmnation. Xo ship of war or privateer of either belligerent shall be permit
ted. while in any port, harbor, rondRtead, or waters within the jurisdiction of the 
United States, to take iu auy ,;upplies ex<'ept provisions and imeh other things as 
may be re(]uisite for the subsiste1l!'e of her crew. and except so mu<'h coal only as 
mny be sufficient to carry such vessel, if without any sail power. to the nearest 
port of lli>r own (·ountry; or In <'llSe tile ves,;el is rigged to go undi>r sail, nnd 
may also be propelled by steam power, then with half the quantity of coal which 
i;:he would bi> entitled to reeei ve. if depi>udeut upou steam aloni>, and no <'Oal 
!<hall be again supplied to any such ship of war or privateer in the same or any 
other port, harbor, roadstencl. or waters of the Uniti>d States, without spe<'ial 
pennission, until after the expir1ttion of three months from the time when su<'h 
<'Oal may have been last supplied to her within the waters of the United Stntes. 
unless i;:uch ship of war 01· privateer shall, since Inst thus supplied, have entered 
a port of the go,·ernment to which she belongs. (Proclanrntion of February ll, 
1904, 38 Stat., 2333-2334.) 

Other rules have been developed out of the international experience 
of neutral states, among which may be noted: 

1. ,vhen vessels carrying the flags of the opposing belligerents 
are in a neutral port, the first to depart, whether a ship of war or a 
merchant vessel, shall not be followed by an armed vessel of the 
enemy until twenty-four hours shall have elapsed after the departure 
of the former. 

This rule was applied so far back as 1759 by Spain, which laid 
down the rule that the first of two vessels of war belonging to differ
ent belligerents, to leave one of her ports should only be followed by 
the other after an interval of twenty-four hours (Ortolan II, 257). 
If the last to leave is a war vessel the rule has been to require the cap-

Digitized by Google 



RULES OF W AB ON SEA. 47 

tain to give his word that he will not commit hostilities against a 
vessel issuing from a neutral port shortly before him. · 

Mr. Bernard says: 
The rule that when hostile ships meet in a neutral hnrhour the IO<'al authority 

may prevent one from sailing simultaneously with or immediat~ly after the 
other, will not be found in all booki< on intern;1tional law. It is however a 
convenient and reasonable rule; It has gained, I think, sufficient foundntion In 
usage; nnd the inten·al of twf'nty-fom· hours ndopted durini:r thf' last 1'f'ntury 
In a few treaties and In some marine ordinances has been commonly accepted 
as a reasonable and convenient interval. 

Hall, p. 628. 
Historical acc. of the Neutrality of Grent Britain, p. 2i3. 

2. A belligerent armed vessel shall not anchor or lay off and on 
outside a neutral port in such a way as to establish a de facto block
ade in respect to the merchant or public armed vessels of the enemy 
which have sought refuge in the port. This was the case of the 
United States cruiser Tuscarora at Southampton. 

The Tuscarora took up a position outside the harbor, thereby preventing the 
Nashville from landing. The 7'uscarora always kept up steam, and thus was 
able to precede the other ship, whenever she attempted to leave. The Tusca
rora haying left, the Nashville could not lenve for twenty-four hours; before 
the close of twenty-four hours the Tuscarora would return to her anchorage. 
Repeating this operation, she effectually prevented the Nash 1:il/e from leaving. 
(Smith & Sibley Int. Law, p. 133--134.) 

SUPPLIES OF COAL AND PROVISIONS. 

This has been discussed to some extent in connection with the 
admission of belligerent Yessels to neutral ports, and is a matter of 
constantly increasing importance. The reasons which justify the 
imposition of restrictions in respect to the obtaining of coal and pro-
visions ai·e well stated by a recent writer: · 

The importance of a neutral port as a coaling station at the present day can 
not be exaggerated. but it is equally true that this is a mo<leru fentm·e of mari
time wnrfare. 'The eonditions of modern warfare are not susceptible of ade
quate consideration under the principle that obtained before the American 
Civil War, that there was no compulsory restriction on the reception of a bellig
erent cruiser in neutrnl ports. \Vheu steam Is praetically the sole means of 
propulsion, eoal is as ouvionsly a ne<:'essity to a eruiser as gunpowder and pro
visions always were aud are. Again, sinee steam has rendered the duration 
of voyages approximately determinable beforehamt. it is only rousii;;tent that 
.the supply of provisions meted out to a belligerent eruiser in a neutral port 
should be equally liruited. When a Yessel was more or less completely at the 
mercy of the winds and waves. there was not the same reason:tblenei;;s in limit
ing the store of provisions a belligerent vessel might purehase in a nentra 1 port, 
simply because it was far less possible to state definitely the dnrntiou of its 
voyage to the nearest port in its territory. Further, the politieal and terri
torial conditions prevalent between those nations, such as England, France, and 
SJ1ain, whieh canied on na,·al operations in distant re~ions. sugge,:t that these 
Powers did not avail themselves of the entire absenee of restrictions which 
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then E>xisted as to tlw reception of a belligerent ,·el'lsel in neutrnl ports. All 
the above countries were then provid{'{l with rolonles in tllstnnt regions. ( Smith 
& Sibley Int. Law, p. 129.) · 

Hall says on this point: 
A neutral haR no right to Infer evil intent from a single innoc·ent net per

formed by a belligerent armed forC'e; but if he finds that It Is repeated several 
times, and that it has always prepared the wuy for warlike operntions, he may 
fairly be expeeted to as8ume that II like consequence is Intended In all cases 
to follow, and he ought therefore to prevent its being done within bis territory. 
If II belligerent vessel, belonging to n nation hnvin.z no ('O)onies, enl'l'les on hos
tilities 1!1 the Pacifi(' by pro,·isioning in n neutml port, and by returning again 
and 11gnin to It, or to othe1· similar ports. without ever revisiting her own, the 
neutml eountry pral·tically be<'oines the seat of magazines of stores, which 
though not warlike are neeess11ry to the prolongation of the hostilities waged 
by the vessel. She obtains as ROl!d :Ill advantage as Russia in a war with France 
would derive from being allowed to march her troops aero!'s Germany. Sbe 
is enabled to reach her enemy at a spot which would otherwise be unattainable. 
(Hull, Pt. IV, Ch. III, p, 605.) 

It is proper to observe that ~eutral regulations restricting the 
furnishing of supplies to belligerents are rules made in furtherance 
of international law, which forbids military and naval expeditions 
to originate in neutral ports. While a public armed vessel which 
leaves a neutral port after obtaining coal and supplies does not con
stitute an original expedition, the mere fact that it has received coal 
or provisions, or both, prolongs its life as an expedition and enables 
it to undertake new operations against the enemy. Such is clearly 
not the case with a port regulation restricting the stay of a belliger
ent vessel to a definite period of time, which is a measure resorted to 
by a neutral with a view to prevent the abuse of its hospitality. (VII 
Moore, 942, 948.) 

There is a general tendency on the part of neutrals to restrict the 
5upply of coal furnished to that which is necessary to enable the vessel 
to reach the nearest port of its own country or to some nearer named 
neutral destination (Smith & Sibley, 13; proclamation February 11, 
1904, 33 Stat. L., 2334; VII Moore, 942, 948). The stanqard of 
neutral duty as indicated by the most recent practice in this regard 
is well stated in the President's proclamation of February 11, 1904, 
which provides that-

No ship of war or prirneeer of either belligerent sh111I be pel'll1itted, while 
in any port, harbor, 1·011dstend, or wuters within the ju1·istlietion of the United 
States, to take In any supplies exeept provisions and such other things as may 
be requisite fo1· the substnnce of her crew, und ex('ept so mueh coal only as may be 
sufficient to curry such vesi<el. If without any sail ))Ower. to the nenrest port of 
her own l'OUntry ; or in case the vessel Is rigged to go under sull, nnd mny also 
be propelled by stemu powe1·, then with half the quantity of <.-oal she would be 
eutitletl to re<'eive, if dependent upon ste11111 alone. 1111d no coal shall be 11gain 
supplied to any such ship of war or privateer In the same or nny other po~t, 
harbor. rondstead. or waters of the United States, without special permission, 
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until after the expiration of tllree months frpm the time when !lucll coal may 
have been Inst supplied to Iler witllln the waters of tile United Stutes, unless 
sucll sllip of w11r or prirnteer shnll, since last tllus supplied, llave entered a 
port of the government to whleh she belongs. (33 Stat. L., p. 23.'W.) 

DESTRUCTION OF NEUTRAL VESSELS. 

The existing rules in respect to the destruction of prizes were estab
lished in the decisions of pri~e courts, most of which were rendered 
nearly a century ago, when maritime commerce was carried on in 
sailing vessels of relatively small tonnage. During the recent war in 
the East, however, several vessels were destroyed by their captors 
under circumstances warranting the belief that the act of the com
mander of the capturing vessel should be made the subject of diplo
matic negotiation or of judicial inquiry. These will presently be 
referred to. 

The established rule is that a vessel of war which makes a capture 
in time of war shall put a prize crew on board and send the captured 
vessel into a port of the captor's state for adjudication. It has long 
been recognized that after several prize crews have been furnished 
the ship's company will be so depleted as to maJ<:e it impossible to 
make further detachments for that purpose, in which event the prize 
must either be released or destroyed. 

']'he captured vessel may carry the enemy's flag, and its cargo may 
consist of enemy property, in which case the preponderance of opin
ion is that. in the absence of treaty stipulations to the contrary, it 
may be destroyed. If the prize carries a neutral flag or there is non
contraband neutral property in the cargo, a different rnle prevails. 

As the property In an enemy's vessel and cargo IR vested in the !ltate to whicll 
the captor belongs so soon 11s nn elfectual seizure ll11s been made, tlley may in 
strictness be disposed of by him 11s the ngent of his Rtnte In whatever manner 
he chooses. So long as they were clearly the property of the enemy at the time 
of capture, it is lmmaterlul from the point of view of Internntlonnl Law whether 
the captor .sends them home for sule, or destroys them, or releai<es them upon 
ransom. But as the property of belligerents Is often muC"h mixed up with that 
of neutrals, it is the universal pruC'tke for the former to guard the lnterei<ts of 
the latter. by requiring captors 11s a genernl rule to bring their prizes into port 
for adjudic11tlon by II trlbun11J competent to decide whether the cuptured veRSel 
and Its cargo are In tnct wholly, or only in pnrt, the 11roperty or the enellly. 
And though the right of a belligerent to the free disposal of enemy Jlroperty 
taken by him Is in no way touched by the existence of the practice. It is not 
usual to permit captors to destroy or ransom prizes. however undoulJted may 
be their ownership. exeept when tllelr retention IR dlffkult or lnC"onvenlent. 

Perhaps tile only occasions on which enemy's vessels have been sy11tematic111ly 
destroyed. apart from nny sel"ious difficulty In otherwise di11po11lng of them. 
were during the American Revolqtion11ry w11r and that between Great Britain 
and the United Stutes in 1812-14. On the outbre11k of the latter war the 
American go,·el"lnnent instructed the ottiC"ers in <·olllmand of 11quadrons to 
'destroy 1111 you <'llpture. unlesi;; in some extraordinary <·ase8 tllat shall clearly 
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warrant an exceJ)tion.' · The co111merce of the enemy,' It was said, ' Is the 
most vulnerable point of the enemy we can attack, and its destruction the main 
object; :md to this end all your effort's should be directed. Therefore. unless 
)Our prizes should be verJ' vuluable and neur a friendly port. It will be lmpru....._ 
<lent and worse than useless to attempt to send them In. A si!1gle cruiser, If 
ever so successful. can man but few prlzei;, and every prize Is a serious diminu
tion of her force; but a single cruiser dei;troylng every captured vessel has tbe 
eapuC'ity of eontinuing in full vigour her destruetive. power, so long as her provi
sions and storeis t·an be reJ)leniHhed, either from friendly ports or from the 
vessels captured.' l'nder these instructions seventy-four British merchantmen 
were destroyed. The destruction of prizes by the ships commissioned by the 
Confederate Statlc'H of Arnerka was not parallel beeaust> thlc're were no p:.1rts 
into which thlc'y could take them with reasonable safety; and the practice of 
the English and French nuvles has always been to bring in captured vessels in 
the absence of strong rel!sons to the contrary. ( Hall , pp. 456-458.) 

During the recent war in the East several neutral vessels were 
destroyed by the Russian cruisers w hlch captured them. These were 
the l{niglit Con11nander, Hip Sang, Iklwna, St. Iiilda, Tetardos, 
Thea, and the P1·incess J/arie. In the case of the St. Kilda, which 
had an English register, the Government of Great Britain strongly 
objected to the act of the Russian naval commander and · claimed 
damages in behalf M the neutral owners. 

The Knight Co111111m1dcr, a British steamer belonging to a company, sailed 
from Xlc'W York on :.\lay ti, and from :.\Ianiln on July 11 for Shanghai and 
Yokohama with a general cargo. The owners denied there was any contraband 
on board. Enrly in the rnorulng of July 2-1. she fell in with the Russian cruisers 
Clf the Yladivostok squadron off the peninsula Idzu, on the eastern side of the 
gulf near· which Yokohama Is situate. The Russians ordered the captain and 
<-rew to come on board one of the war ships in ten minutes, at the expil·ation 
of which they sank the Yessel. The European passengers were detained by the 
Hussian:<. and the erew were phtced · on board , 1111other Hritlsh steamer, Tsinan 
and taken into Yokohama. The Kni.ght Comma,nder was subsequently adjudged 
a lawful prize by the Ylndh·ostok prize court. No compensation has been 
offered so for. ,111d. judging from the i<J)eechf'R of the !'rime :.\Ilnister and Lord 
Lansdowne. the prospect of e,·er obtaining it Is remote. Yet Prof. T . E. Hol
land stated in the Times, summnrizing prize Jaw . as understood in this country, 
that the sinking of a neutral ves;,eJ by a captor can only be justified by compen
:mtlon. Ou the same day and place 11s the Knight Commander incident 
occurred, the Yladivostok squadron sank the German steamship Thea, char
tered by a Japanese firm. The Yladivostok prize court adjudged the Thea a 
lawful prize, beeause she had Jo..;t her status as a neutral ship. Rut compensa
tion, denied in the cai<e of the Knight Cummander, was awarded In the case of 
the Thea by .the same prize court. From the point of view of international 
law as understood on the eontinent, it Is certain that at least one condition 
relied upon to ju,-;tify the enptor in :,:inking a neutral did not obtain in the case 
of the K ·niuht Cummutull'r. This condition is that the captor is short of a 
prize crew to plnl'e on the neutral vessel. It was stipulated in the " Ordon
nniwe de la )Im·lne.'' of Louis XIY. that a prin1tlc'lc'r mi~ht sink a prize when to 
place a prize 1,rew on the captured ,·essel would interfere with further opera
tion. In the 1·:t!<t' of the Kui!lltt Com1111111.,/cr the eaptain of the British steamer, 
Tsinan, on which the crew of the Knight Commander was placed, noticed that 
the Husl'inn eruii<ers were erowded with men. If this be true, a prize crew 
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could have been placed on· the Knight C01nrnander without hampe1·ing the 
operations of the Russian squadron. But from the point of view of English 
prize law a!! enunciated by Lord Stowell In the c11se of the .'1ctco11. the circum
i;.tance that a captor can not spare wen to man the v~!<el c11ptured does not 
1·elieYe him of the obligation ,to make full cornpernmtlon if he sinks a neutral 
ship. (Smith & Sibley, Int. Law, pp. 186-187.) • 

It will thus appear that there is great diversity of practice in 
respect to the destruction of neutral ships, and a corresponding want 
of uniformity in the decisions of prize courts. In that view of the 
case there is some force in the suggestion that the adoption of a 
conventional rule in respect to the circumstances under which a naval 
commander will be justified in destroying merchant vessels which 
have been captured by the forces under his command. In this connec
tion attention is invited to the rules recommended for adoption by 
the Institute de Droit Internationale at its session in Turin in 1882, 
in which it was suggested that the destruction of a prize would be 
authorized in any one of the following cases: 

1. When it is impossible to keep the prize afloat by reason of its 
unseaworthy condition or the roughness of the sea. 

2. When, on account of inferior speed, the prize is unable to follow 
her captor and for that reason is liable to recapture. 

3. When the approach of a superior force of the enemy gives 
occasion for the belief that the prize will be recaptured. 

4. When the captor is unable to detach an adequate prize crew 
without depleting his ship's company to such an extent as to imperil 
the safety of the fleet or vessel under his command. 

5. "Then the home port to which the prize should be sent is too 
distant from the place of capture. 

In view of the diversity and uncertainty of the existing practice. 
both of go,;ernments and prize courts, and of the importance of 
neutral interests involved, it is suggested that rules following the 
lines laid down by the Institute de Droit Internationale may well 
command the support of the delegation. 

CONTRABAND OF WAR. 

It has frequently been attempted to frame a definition which would 
include within its scope all neutral property which is captured on the 
high seas with a hostile destination or which is shown to have been 
intended for the use of the enemy, but none of the definitions so pre
pared have received anything approaching universal approval. This 
has been attempted in treaties, in the works of text writers, in the 
decisions of prize courts, and, upon at least one occasion, by the 
Supreme Court of the United States (The Peterhoff, 5 Wallace, 58; 
The Commercen, 1 Wheaton, 382), the difficulty in each case being 
to deterI(line what property, goods, or· articles are so obviously · 
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intended for the use of the belligerent as to warrant their confisc·a
tion on that ground. The first definition was attempted by Grotius 
before the distinction of contraband was recognized and before the 
word came into use as descriptive of the illicit trade of neutral sub

tjects with belligerent ports in time of war. The definition of Grotius 
has not be~n materially improved upon. He places all commodities 
under three heads : · 

There are some object!! whi<'h are of use In war alone, as arms; there are 
others which ure useless in wnr. and which serve only for pnrJlORes o( luxury; 
and there are others which can he employed both in war and peace, as money, 
provisions, ships, and articles of naval equipment. (Grotius, De Jure Belli et 
Pacis, !iv. iii, ch. i, sec. 5.) 

In the doctrine of " occasional contraband " it has been attempted 
to inject a measure of elasticity into the somewhat arbitrary classi
fications of neutral property made from time to time in the decisions 
of prize courts. When the liability to capture is due to and depends 
upon the destination of the goods·or cargo, this lia9ility has been not 
unreasonably extended by the application of the doctrine of " con
tinuous voyages," which was originated by Sir William Scott in the 
early part of the nineteenth century and applied in several instanGes 
to cases which were decided by the Supreme Court of the United 
States during the period of the civil war. (The Springbok, 5 Wal
lace, 1; The Peterhoff, ibid., 28.) 

If prize courts, text writers, and those charged with the exercise 
of the treaty-making power have failed to deduce a rule of invariable 
or even of general application, it may well be doubted whether the 
approaching conference will be any more successful in its endeavors 
in that direction. 

III Phillimore, sec. 236, 243-253. 
Vattel, liv. iii, ch. vii, sec. 112. 
II Twiss, sec. 121-148. 
II Ortolan, pp. 182-187. 
Lawrence's Int. Law, sec. 278. 
Kluber, sec. 288. 
Manning, pp. 352-377. 
Dana's Wheaton, note 226. 
Lawrence's Wheaton, p. 796, note 229. 

The suggestion has been' made that the problem can be shortly 
solved by the adoption of a rule doing away with the distinction of 
contraband of war; but this would deprive the belligerent of an 
essential right of self-defense and would be inoperative unless it 
were coupled with a rule forbidding neutral subjE'.cts to furnish arti
cles of contraband to either belligerent. · The effect of such a rule 
would be to involve every neutral state, through its manufacturing 
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and commercial interests. in the losses incident to wars in which they 
have neither interest nor concern. 

Nor would the adoption of such a rule operate to diminish the 
burdens which are now borne by the neutral commerce in time of 
war. In ·other words, the exi~ting rule forbids a neutral state from 
rendering any assistance to either belligerent in his military opera
tions, but it does not require a neutral subject, who is habitually 
engaged in the manufacture and sale of contraband, to discontinue his 
business in time of war. It makes his property liable to confiscation 
if captured on the high seas with. a belligerent port of destination. 
If the distinction of contraband is alj>olished, the effect will be to 
charge the neutral state with a duty which is now performed by the 
cruisers ."of the several belligerents; that is, with the prevention of 
contraband trade. This is contrary to the traditional policy of the 
United States and represents a view which can not be accepted by 
its Government. 

Nor will it be calculated to diminish the burdens which belligerents 
may now impose on neutral commerce in time of war, for it has ne,,er 
been suggested to abolish the right of siege or blockade, and the right 
of search, with a view to prevent violations of blockade, would con
tinue to exist, and to be effective would have to be exercised to the 
same extent that is now allowable by the rules of war. 

When issue has been fully joined by the belligerents the right of 
blockade becomes the most efficient instrumentality to which a bellig
erent can resort to injure the enemy, and, at the same time, prevent 
himself from being injured by illicit neutral trade. Indeed, a bellig
erent in exercising his right to prevent contraband trade increases 
his vigilance in those waters which are adjacent to the enemy's 
coasts. He may not even attempt to establish a blockade, relying 
upon the efficiency of his cruisers to intercept neutml merchant 
vessels as they approach the ports of the enemy. If he establishes 
a blockade opposite certain ports of the enemy, or against con
siderable portions of his coast line, his blockading fleets and his 
commerce-destroying cruisers are operated in close conjunction, the 
commerce destroyers being a first line of defense, through which 
neutral vessels must pass, before · a breach of blockade can be at
tempted. 
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Memorandum upon the Articles of the Russian Program~e for the 
Second Conference at The Hague which Relate to ~e Laws of 
Maritime Warfare. 

ARTICLE 3. 

Framing of a convention relative to the laws and customs of mari-
time warfare, concerning- . 

(a) The sp·ecial questions of maritime warfare, such as the bom
bardment of ports, cities, and villages by a naval force ; the laying of 
torpedoes, etc. 

(b) The transformation of merchant vessels into war ships. 
( c) The private property of belligerents at sea. 
(d) The length of time to be granted to merchant ships for their 

departure from ports of neutrals or of the enemy after the opening 
of hostilities. 

( e) The rights and duties of neutrals at sea, among others the 
question of contraband, the rules applicable to belligerent vessels in 
neutral ports; destruction, in cases of vis major of neutral merchant 
vessels captured as prizes. 

(/) In the said convention to be drafted there would be introduced 
the provisions relative to war on land that would be also applicable 
to maritime warfare. 

1'HE BO:MBARI>MENT OF PORTS, CITIES, AND VILLAGES BY ..\ NAVAL FORCE. 

This subject was discussed by the conference of officers at the 
United States Naval War College, and a full report, with opinions 
and authorities cited, will be found upon pages 23 et seq. of the ,var 
College publication International Law Discussions, 1903. 

The whole tendency of the naval powers is to concentrate expendi
ture and effort upon operations of direct military value, and both 
military considerations and humanity imperatively demand the regu
lation of bombardment by rules analogous to those provided for 
land warfare by Articles XXV, XXVI, and XXVII of The Hague 
Convention of 1899. The rule formulated by the conference of offi
cers, 1903 (p. 25, last par. p. 26), appears to be satisfactory as a pro
posal, and is as follows: 

The bombardment by a naval force of unfortified and undefended towns, 
villages or buildings is forbidden, though such towns, villages or buildings are 
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liable to the damages incident to the destruction of military or naval estab
lishments, public depots of munitions of war, or vessels of war in port and such 
towns, villages or buildings are liable to bombardment when reasonable requisi
tions for provisions and supplies at the time essential to the naval force are 
withheld, in which case due notice shal1 be given. The bombardment of unforti
fied and undefended towns and places for the nonpayment of ransom is for-
bidden. • 

THE LAYING OF TORPEDOES, ETC. 

The war between Russ.ia and Japan ended more than a year since, 
and yet merchant vessels pursuing their voyages far distant from 
what was once the location of the mine fields are still being lost by 
collision .with drifting contact mines. Thousands of these were 
placed by both belligerents, and although they have been diligently 
sought out for removal many can not be located, an<l many which 
have gone adrift from their moorings and have been carried here and 
there by currents are still a formidable menace. 

A discussion of the question-will be found upon pages 147 et seq. 
of International Law Discussions, 1905, and the conclusion formu
lated by the conference, slightly modified, has received the formal 
approval of the Navy Department. (Secretary of the Navy to Sec
retary of State, September 27, 1906.) It is as follows i.n the approved 
form: 

Unanchored contact mines are prohibited. Anchored contact mines that do 
not become innocuous on getting adrift are prohibited. If anchored contact 
mines are used within belligerent jurisdiction or within the nrea of the imme
diate belligerent activities, due precautions shall be taken for the safety of 
neutrals. 

THE TRANSFOR)L\TION OF )IERCHANT SHIPS INTO WAR SHIPS. 

Merchant ships may be divided for the purposes of this discussion 
into thr@e classes : · 

(a) Those which are the private property of belligerent citizens. 
(b) Those which are the private property of neutral citizens and 

in which the neutral government has no interest. 
(c) Those which are private property of neutral citizens, but 

in which the neutral government has an interest with the right of 
purchase or use for war purposes. 

Referring to vessels of class (a) : Each state has the right to use 
all the material resources of its citizens for either offense or defense, 
and no interference with its sovereignty is possible or desirable. 
Attempts have been made by certain writers to confuse the utilization 
of merchant vessels as men-of-war with privateering, but the essence 
of privateering lies in the pursuit of privat~ gain and in the lack of 
subjection to military law of the personnel. It is immaterial whether 
the vessel was built for war or not as long as she is regularly commis
sioned as a public vessel. 
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The legitimacy of the belligerent operations conducted oy certain 
private owned Russian vessels dw;ing the late war was not contested 
upon the ground that they had been or were private owned, but 
upon the ground that having passed the Dardanelles as merchant 
ships, and having, without visiting a home port, appeared as armed 
men-of-war, exercising belligerent rights, they must in fact have had 
their armament on board and that to pass the Dardanelles practically 
armed was such a violation or evasion of treaty obligations to which 
Russia was a party 11.s to deprive them of the character of legitimately 
COJUmissioned vessels of war. 

Vessels of class ( b), private owned neutral vessels in which the 
government has no interest, may be freely sold to belligerents, but 
they are subject to be declared cont.raband by belligerents, and as 
such their treatment is determined by the ordinary rules of prize. 
The Russian declaration of 1904, article 6, is as follows: 

The following articles are deemed contraband of war: 
6. Vessels bound to ap enemy's port, even If under a neutral flag, If It iR 

apparent from their construction, interior fittings, and other indications, that 
they have beeu built for warlike purposes and are proceeding to au enemy's 
port in order to be sold or handed over to the enemy. 

It does not seem advisable to make any change in the existing 
rules as far as the vessels of class ( b) are concerned. Neutrals de
sire the maximum possible -freedom for their trade in time of war 
and the minimum chance of being involved in hostilities. The first , 
has been promoted by allowing neutral individuals to trade in contra
band at their own risk; the second, by neutral states surrendering to 
belligerents their natural jurisdiction over their own merchant ves
sels on the high seas to the extent of permitting visit · and sear.ch, 
thus avoiding possible charges of unne'utral conduct by reason of 
the acts of individuals which it would be noLonly onerous, but prac
tically impossible to prevent in all cases. 

Class ( c), neutral private owned vessels in which the neutral gov
ernment has a controlling interest. 

Vessels of this · class are usually built at greater expense than 
necessary for commercial purposes in order to make them suitable 
for war purposes by reason of speed, strength, or g.un emplacements, 
and the government has certain contract rights as to their disposi
tion. The release of such contract rights by the government during 
hostilities should be guarded against by convention "in such a man
ner as to prevent the transfer of these vessels to belligerents, either 
directly or through third parties.. Their situation seems in a meas
ure analogous to that _of the Rappahannock. In September, 1863, 
H. B. M. S. Victor, a dispatch boat, was condemned and sold. On 
the 26th of November, 1863, she appeared in the port of Calais as 
the Confederate man-of-war Rappahannock, and in consequence of 
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this affair the British Government ordered that thereafter no vessels 
should be sold out of the navy during the war, lest they should reach 
belligerents. 

THE PRIVATE PROPERTY OF BELLIGERENTS AT SEA, 

This paragraph is obviously intended to open the way for the dis
cussion of the question of the exemption of private property l!,f sea 
from seizure, and the attitude of the United States Government is 
defined in the following resolution: 

Resol11ed 1>11 tltc Senate and House of Representati1,e11 of the United States of 
America in Congress assembled, That It is desirable, in the Interest of uni
formity of action by the maritime states of the world in time of war that the 
President endea,·or to !>ring about an understanding among the principal iµarl
time powers with a view of in('orporating into the permanent law of civilized 
nations the principle of the exemption of all private property at sen. not ron
traband of war, from capture or <\estruction by belligerent>1. 

Appl'oved, April 28, 1904. 

Before going beyond the formal maintenance of the existing atti
tude of the Government, it is well to note that the resolution seeks 
uniformity of action by the maritime states, and that contraband 
being stiJl subject to capture, a preliminary definition is imperative, 
unless the purpose of the resolution is to be nullified by as wide an 
extension of the list of contraband as a belligerent may consider 
convenient. It is well recognized as lawful for a belligerent to 
declare such a list of contraband as he may deem suitable to his 
military situation, and this act, therefore, in itself is not a cause of 
war, though any state may seek to remove the burden from its com
merce by protest, or by war, if the burden is considered intolerable. 
The belligerent's declaration as to contraban9- is sometimes referred 
to as if _it were an offense, but in fact the practice is in the interest of 

· trade, since it defines what may be done free from molestation. 
The law of blockade will also require further definition, since 

there will be a great temptation to s,eize private property under the 
pretense that an attempt has been made to violate a widely extended 
blockade. 

The present status of private property, both neutral and belliger
ent, at sea is fairly well settled by the last three articles of the 
Declaration of Paris, and although the United States has never 
formally acceded to the declaration, owing to the act of the signatory 
powers making the four principles, including the abandonment of 
privateering, one and indivisible, yet there is no doubt that in prac
tice it will adhere to the rules relating to property and blockade, as 
it did during the Spanish war. 

The question of immunity of private property at sea is somewhat 
fully discussed, with numerous citations of opinion on both sides, in 
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International Law Topics and Discussions, Naval w·ar College, 1905, 
Topic I, but the conclusion does not appear entirely satisfactory and 
its application woul<l still involve a definition of " innocent '' or 
noncontraband. 

THE LENGTH OF TJi\lE TO BE GRANTED TO MERCHANT SHIPS FOR THEIR 

DEPARTURE FROi\l PORTS Ot'.NEUTRALS OR OF THE ENEMY AFTER THE 

OPENING OF HOSTILITIES. 

The well-settle<l practice of allowing enemy merchant vessels a 
reasonable time to depart from a hostile port may well be formulated 
in a conventional agreement broad and general in terms. It is in 
the interest of commerce and of both belligenents that while war 
may threaten. trade shall continue in security, but the facilities of 
ports for the handling and dispatch of cargo and other conditions 
vary so greatly that no definite and equitable time can be established. 
The multiplication of cables and cipher codes have made it unreason
able to allow an enemy's ship, with a sharp-eyed and patriotic crew, 
to lie for days in a port where the facilities are such that a great 
cargo can be loaded or discharged in a few hours. 

It does not seem advisable to attempt to deal particularly with the 
class of vessels which, although engaged in commerce, are at the dis
position of their governments for war purposes by reason of con
tracts entered into. Such vessels would probably be withdrawn from 
their commercial employments when war was imminent, but if 
allowed to be in an enemy's port on the outbreak of hostilities must 
take their chances of seizi1re and condemnation by the prize court. 

The suggestion in the programme that time shall be allowed for a 
merchant vessel to depart from a neutral and friendly port is novel 
in international law and not fully understood. A merchant vessel is 
under no obligation whatsoever to depart fFom a friendly port where 
she is in perfect safety and may be laid up or sold. She is practi
cally certain in any part of the world to know of the outbreak of war 
and is therefore in a more favorable situation than a vessel on the 
high seas, which is lawful prize to an enemy at any moment after the 
outbreak. 

THE RIGHTS .-Dm DUTIES OF NEl-'.TRALS AT SEA---CONTRABANO:--THE TREAT

MENT OF BELLIGERENT VESSELS IN NEUTRAL PORTS-THE DESTRUCTION 

Or' NEUTRAL VESSELS CAPTt::REO AS PRIZES. 

This paragraph covers so va:-:t a s11bject that it does not' seem prac
ticable to .do more in this memorandum than touch upon a few points. 

·The limitation of absolute contraband affects us principally 11tS , 

tra<lers, since we are self-supporting in the matter of food, and ou~ j 
coast is so extensive on the Atlantic and Pacific that it can not lw ·! 

Digitized by Google 



RULES OF WAR ON SEA. 59 

effectively blockaded on both sides, while our railway system is so 
complete that other supplies landed at any port are available for use 
throughout our territory. 

The situation in the ~s about Great Britain and on the north 
coast of Europe is far different. To England the question of pro
visions as contraband is one of overwhelming interest, and from an 
aggressive point of view it is almost equally so to her European 
neighbors. 

Uoder the circumstances it would seem desirable for the United 
States not to put forward any definite proposal until it becomes 
apparent by informal conferences at The Hague that the vitally 
interested powers can meet on some common ground. It must be 
treated not as a matter of principle but as one of policy, the natural 
right of self-preservation being fully recognized. 

The question of the treatment of belligerent vessels in neutral ports 
obviously covers the case of the internment of war vessels taking 
refuge or remaining in neutral ports, but as until the recent war there · 
were no precedents, there can not now be said to be any rule sanc
tioned by long practice, and certainly it see.ms best to leave the pro
posal of rules, which are likely to be harsh, to those who were 
parties to the war and whose sensitiveness would naturally be keen. 

The destruction of a neutral. vessel which has been seized as prize, 
without judicial condemnation, is contrary to the opinion of many 
most responsible jurists and writers and may well be forbidden by 
convention. It is suggested that no neutral vessel shall be destroyed 
without adjudication unless the absolute military contraband is 
equal to at l~ast one-third in bulk of her cargo capacity, and that all 
other neutral private vessels shall be either· sent in for adjudication 
or dismissed, and that in case any neutral vessel is destroyed, her 
owners and the owners of all innocent cargo; shall be fully reim
burse~ without contest, for losses of every description. 

Unneutral service: Many acts which would be, in effect, a direct 
,cooperation by neutrals in the service of the belligerent fleet seem 
,best defined by this term, and as such they have been at various times 
forbidden by neutral governments; for instance, in 1870, and again 
in 1904) the British Government forbade the departure of coal-laden 
steamers consigned to the commanders of belligerent fleets, and the 
United States Government, in its proclamation of February lL 1904, 
gives notice-
that while all persons may lawfully, and without restriction beeause of the afore
said state of war, manufacture and sell, within the United States, arms and 
munitions of war and other articles ordinarily known as contraband of war, 
yet they can not carry such articles upon the high seas for the use or service of 
either belligerent, nor can they transport officers or soldiers of either • • • 
without incurring the risk of hostile capture and the penalties denounced by the 
law-of nations in that behalf. 
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Perhaps one of the surest ways of limiting the area of maritime war 
is by the denial of coal and other supplies in or directly from neutral 
ports, and although the subject is surrounded by peculiar difficulties, 
it seems desirable, if opportunity offers, to establish ,conventional 
agreements, however limited they may be, provided the police duties 
thrown upon neutrals are not so difficult of execution as to risk their 

· entanglement in the war by charges of bad faith or neglect made by 
an angry belligerent. 

The subject ·of unneutral service in general is quite fully discussed 
in International Law Topics and Discussions, 1905. 

PROVISIONS OF THE HAGUE CONVENTION FOR LAND WARFARE WHICH ARE 

APPLICABLE' TO BE INTRODUCED IN NEW MARITIME CONVENTION. 

This presents no particular difficulty and seems to need no comment. 
The same remark may be made as to the amendment of The Hague · 
Convention for the Adaptation of the Geneva Convention of 1864 to 
the new Geneva Convention of July, 1906. 

II} signing The' Hague Maritime Convention of 1899 the United 
States joined Great ~ritain, Germany, and Turkey in excluding 
Article X, whi~h is as follows: · 

The shlpwreclied, wqunded, or sick _who shall be landed at a neutral port, 
with the consent of the local .authorities. must, In the absence of a contrary 
agreement between the neutral 11tate and the belllgerents, be guarded by tbe 
neutral state so that they can not again take part in the mllltary operations. 
The expense of entertainment and detention shall be borne by the state to which 
the wounded, shlpwrec'ked; or sick shall belon11, 

The reports of the pio:ceedings at The Hague do not make clear why 
this article, which seems humane and in accord with the practice 
,under the Land Convention, was objected to by the United States, 
and it appears desirable to procure a reconsideration. 

In concluding this brief memorandum attention is ~ailed to the 
fact that the International Law Discussions at the United States 
:Naval War College 'during the years 1903, 1904, 1965, and 1906 were 
deliberately planned to cover . the subjects to be discussed at The 
Second Hague Conference, as far as they could be foreseen, and the 
volumes for the last thre-e years are a'rranged for convenient reference 
to particular topi'cs. The aiscussions were intended to be purely and 
simply contributions to the consideration of the several subjects, and 
the conclusions do not in any way represent the opinion of the 'Naiy 
Depar.tment. 

U. S. NAVAL WAR CoLLioE, 
Apri.l ao, 1907. 
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