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SEC. . INCLUSION OF ACTIVE DUTY SERVICE FOR A PREPLANNED MISSION
AS ELIGIBLE SERVICE FOR REDUCTION OF ELIGIBILITY AGE FOR
A NON-REGULAR RETIREMENT.
Section 12731(f)(2)(B)(i) of title 10, United States Code, is amended by inserting “or
12304b” after “section 12301(d)”.
Section-by-Section Analysis

This proposal would provide Reserve Component (RC) members the same retirement age
eligibility benefits regardless of their volunteer status to perform missions in support of a
combatant command. RC members may have their retirement eligibility age reduced when they
volunteer to perform active duty under 10 U.S.C. 12301(d). This proposal would allow RC
members who are involuntarily activated under 10 U.S.C. 12304b to receive the same benefits as
those RC members who have volunteered to perform duty in support of a combatant command.

Currently, two RC members who are serving side-by-side on active duty in support of a
combatant command may receive different retirement age eligibility benefits. The RC member
who volunteered for the duty (12301(d)) may have their retirement age eligibility reduced by
three months for each aggregate of 90 days of duty performed in any fiscal year. The RC
member who was involuntarily activated (12304b) for the same duty, may not have their
retirement age eligibility reduced.

The involuntarily activated RC member may be making additional sacrifices with their
civilian career or family situation during the activation compared to the voluntary RC member.
Equity suggests the benefits of both voluntarily and involuntarily activated RC members for
identical duty should be the same.

Budget Implications: The number of personnel affected is a projection based on Fiscal Year
(FY) 2019 12304b programed requirements. This budget methodology makes the following
assumption:

The Services provided 12304b projections for FY 2019-2023 and expect to maintain a
total steady state of 14,000 12304b activations to sustain the preprogramed operations tempo
from FY2019-2023.

The DoD Office of the Actuary used a 10-year look from FY 2014 to FY 2024 to
compute an estimated cost. The cost for the Services is the Retired Pay Accrual contribution
paid to the Military Retirement Trust Fund. The actuaries are unsure if this proposal will have a
cost, but felt that the estimated costs in the table below should be included in good faith. For
example, for budgeting purposes, the early retirement eligibility authorization effectively reduces
the budgeted RC retirement age from 60 to 58. Extending early retirement eligibility to 12304b





active duty may not move the needle enough to effectively reduce the estimated early retirement
age from 58 years to 57 years and 11 months.

The DoD Office of the Actuary states “if [the ULB is] enacted, actual results/costs
implemented by the DoD Board of Actuaries may differ from those shown in this estimate. They
may decide to not reflect costs until actual experience emerges, or decide the impact is below the
valuation’s rounding thresholds.” For example, the actuaries estimate the Retired Pay Accrual

contribution of $5.5 million for the Army in FY 2022 for the range of 1,000 — 10,000 man-years
worth of 12304b activations.

The 5 years of cost estimated required for the ULB submission (FY 2019-2023) are
included in the table below.

Actuary costs assume 14 percent of new entrants to the part-time drilling reserves

become eligible for a reserve non-disability retirement. The resources reflected in the table below
are funded within the FY 2019 President’s Budget.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY | Appropriation | Budget DEiS:él Program
2019 | 2020 | 2021 | 2022 | 2023 From Activity ltem Element
Air Military _ 01 010
1.15 1.15 1.20 1.25 1.25 | Personnel, Air 02 065
Force
Force
Military 01 010 | 1B2000.0000
Army 5.00 5.10 5.20 5.40 5.50 Personnel, 02 065 2B3000.0000
Army
Navy The Navy does not intend to use this authority, which would have been funded in Military
Personnel, Navy.
. The Marines do not intend to use this authority, which would have been funded in Military
Marines .
Personnel, Marine Corps.
Total 6.15 6.25 6.40 6.65 6.75
NUMBER OF PERSONNEL AFFECTED
FY FY FY FY FY
2019 2020 2021 2022 2023
Army (Base) 2,230 2,342 2,453 2,565 2,676
Army (OCQO) 21,654 | 22,737 | 22,737 | 22,737 | 22,737
Air Force 1,010 | 1,010 1,010 1,010 1,010
Total 24,894 | 26,089 | 26,200 | 26,312 | 26,423

Changes to Existing Law: This proposal would make the following change to section
12731(f)(2)(B)(i) of title 10, United States Code:

Title 10, United States Code






§ 12731. Age and service requirements

(F)(1) Subject to paragraph (2), the eligibility age for purposes of subsection (a)(1) is 60
years of age.

(2)(A) In the case of a person who as a member of the Ready Reserve serves on active
duty or performs active service described in subparagraph (B) after January 28, 2008, the
eligibility age for purposes of subsection (a)(1) shall be reduced, subject to subparagraph (C),
below 60 years of age by three months for each aggregate of 90 days on which such person
serves on such active duty or performs such active service in any fiscal year after January 28,
2008, or in any two consecutive fiscal years after September 30, 2014. A day of duty may be
included in only one aggregate of 90 days for purposes of this subparagraph.

(B)(i) Service on active duty described in this subparagraph is service on active duty
pursuant to a call or order to active duty under a provision of law referred to in section
101(a)(13)(B) or under section 12301(d) or 12304b of this title. Such service does not include
service on active duty pursuant to a call or order to active duty under section 12310 of this title.

(i1) Active service described in this subparagraph is also service under a call to active
service authorized by the President or the Secretary of Defense under section 502(f) of title 32
for purposes of responding to a national emergency declared by the President or supported by
Federal funds.

(iii) If a member described in subparagraph (A) is wounded or otherwise injured or
becomes ill while serving on active duty pursuant to a call or order to active duty under a
provision of law referred to in the first sentence of clause (i) or in clause (ii), and the member is
then ordered to active duty under section 12301(h)(1) of this title to receive medical care for the
wound, injury, or illness, each day of active duty under that order for medical care shall be
treated as a continuation of the original call or order to active duty for purposes of reducing the
eligibility age of the member under this paragraph.

(iv) Service on active duty described in this subparagraph is also service on active duty
pursuant to a call or order to active duty authorized by the Secretary of Homeland Security under
section 712 of title 14 for purposes of emergency augmentation of the Regular Coast Guard
forces.

(C) The eligibility age for purposes of subsection (a)(1) may not be reduced below 50
years of age for any person under subparagraph (A).

(3) The Secretary concerned shall periodically notify each member of the Ready Reserve
described by paragraph (2) of the current eligibility age for retired pay of such member under
this section, including any reduced eligibility age by reason of the operation of that paragraph.
Notice shall be provided by such means as the Secretary considers appropriate taking into
account the cost of provision of notice and the convenience of members.
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SEC. . EXPANSION OF AIR UNIVERSITY AUTHORITY TO ACCEPT
RESEARCH GRANTS FOR SCIENTIFIC, LITERARY, AND
EDUCATIONAL PURPOSES.

Section 9417 of title 10, United States Code, is amended—

(1) in the heading, by striking “Air War College” and inserting “Air

University”;

(2) by amending subsection (a) to read as follows:

“(a) ACCEPTANCE OF RESEARCH GRANTS.—The Secretary of the Air Force may authorize
the Air University Commander and President to accept qualifying research grants. Such grants
must be carried out by a faculty, student, or staff member of the university for a scientific,
literary, or educational purpose.”;

(3) in subsection (d), by striking “Commandant” and inserting “Air University

Commander and President”; and

(4) in subsection (e), by striking “Air War College” and inserting “Air

University”.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would expand the authority for faculty and staff at Air University to accept
research grants to encompass all sectors of the university.

Section 9417 of title 10, United States Code, currently restricts the authority to accept
research grants to the Air War College, a subordinate unit of Air University, thus excluding other
applicable mission elements within Air University from accepting such research grants.
Additionally, the current legislation restricts the potential for accepting research grants to
professors and instructors rather than including the full range of faculty, students, and staff who
may conduct research to benefit the Air Force and Air University.





The most significant return on investment from enacting this change will be manifested
in the area of Developing the Force. Under the current authority, approximately 83 Air War
College faculty and staff may accept research grants. This excludes nearly 1,900 faculty and
staff and approximately 6,700 students across Air University schools and centers. By providing
access to research grants across the full spectrum of the Air University mission, more Airmen
will have the potential to collaborate and develop ideas and concepts that are more agile and
innovative. Without such authority, the potential to conduct research on leading-edge education
and training practices is limited only to the funding internally provided to Air University through
Air Force appropriations. Expanding the authority to all Air University mission elements will
provide access external funding which will inform and enhance faculty development and
research, student achievement of learning outcomes, curriculum design, and efforts to present
ideas for Air Force issues.

Expanding the authority to the Air University level will also open up opportunities for
collaboration with corporations, funds, foundations, educational institutions, or similar entities for
all mission elements of the University. This expansion will increase the university’s networks and
access to different perspectives that will inform efforts to facilitate operational collaboration,
innovation, and agility.

Budget Implications: The discussion below details resource requirements associated with this
proposal.

RESOURCE REQUIREMENTS:
This proposal would not create any additional positions and it would not require an increase in

the Air University baseline to administer the proposed expanded authority to accept research
grants.

RESOURCE REQUIREMENTS ($MILLIONS)

FY | FY | FY | FY | FY | Appropriation Budget Dash-1 Program
2019 | 2020 | 2021 | 2022 | 2023 From Activity Line Item Element
Air Force
AirForce | O 0 0 0 0 Operations and 03 032C 84752F
Maintenance
Air Force
Total 0 0 0 0 0 Operations and 03 032C 84752F

Maintenance

NUMBER OF PERSONNEL AFFECTED:

This proposed change would not create any additional manpower requirements. Existing
faculty, student, and staff would apply for and administer the research grants as such
opportunities and funds become available.

PERSONNEL AFFECTED
FY FY FY FY FY Appropriation | Budget Dfisr?e'l Program
2019 | 2020 | 2021 | 2022 | 2023 From Activity ltem Element






Air Force
Air Force 0 0 0 0 0 Operations and 03 032C 84752F
Maintenance

Air Force
Total 0 0 0 0 0 Operations and 03 032C 84752F
Maintenance

Changes to Existing Law: This proposal would make the following changes to section 9417 of
title 10, United States Code:

“89417. Air War-CeHegeUniversity: acceptance of grants for faculty research for scientific,
literary, and educational purposes
(a) ACCEPTANCE OF RESEARCH GRANTS.—The Secretary of the Air Force may authorize the

Gemmandant—ef—the—Aw—WapGeHegeAlr Unlver5|tv Commander and Pre5|dent to accept

quallfylng research grants Any

pHFpeseSuch qrants must be carried out by a faculty, student or staff member of the unlverS|tv

for a scientific, literary, or educational purpose.

(b) QUALIFYNIING GRANTS.—A qualifying research grant under this section is a grant that is
awarded on a competitive basis by an entity referred to in subsection (c) for a research project
with a scientific, literary, or educational purpose.

(c) ENTITIES FROM WHICH GRANTS MAY BE ACCEPTED.—A grant may be accepted under this
section only from a corporation, fund, foundation, educational institution, or similar entity that is
organized and operated primarily for scientific, literary, or educational purposes.

(d) ADMINISTRATION OF GRANT FUNDS.—The Secretary shall establish an account for
administering funds received as research grants under this section. The CommandantAir
University Commander and President shall use the funds in the account in accordance with
applicable provisions of the regulations and the terms and condition of the grants received.

(e) RELATED EXPENSES.—Subject to such limitations as may be provided in appropriations
Acts, appropriations available for the Air-\War-CellegeAir University may be used to pay
expenses incurred in applying for, and otherwise pursuing, the award of qualifying research
grants.

(F) REGULATIONS.—The Secretary shall prescribe regulations for the administration of this
section.
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SEC. . MODIFICATION OF ALTERNATIVE AUTHORITY FOR ACQUISITION
AND IMPROVEMENT OF MILITARY HOUSING.
Section 2872a(b) of title 10, United States Code, is amended by adding at the end the
following new paragraphs:
*(13) Street sweeping.
“(14) Tree trimming and removal.”.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

Department of Defense (DoD) installations provide privatized housing owners certain
utilities and services on a reimbursable basis per section 2872a of title 10, United States Code.
This proposal would amend section 2872a(b) to add street sweeping and tree trimming and
removal to the list of reimbursable services that may be furnished under this section.

The change is consistent with analgous authorites to credit certain reimbursements to
current operating accounts. For example, reimbursement for DoD-provided medical care to
civilians are credited to current accounts under authority of 10 U.S.C. 1079b.

Budget Implications: There is a budget increase associated with this proposal as installations

will fund up front. However, they will be reimbursed for any expenses incurred in providing the

service. The estimates in the table are based on the estimated use of the contract, adjusted to
account for potentially limited use by those installations with a low density of trees. This
proposal is funded in the fiscal year (FY) 2019 President’s Budget.

RESOURCE REQUIREMENTS ($MILLIONS)

2019 | 2020 | 2021 | 2022 | 2023 From Activity | Line Item | Element
Air Operation and
Force 0.0 | .402 | .414 | 426 | .439 | Maintenance, 01 -- 27479F
Air Force

Army does not intend to use this authority, which would have been funded in Operation
Army )

and Maintenance, Army.
Navy Navy does not intend to use this authority, which would have been funded in Operation

and Maintenance, Navy.

Marine | Marine Corps does not intend to use this authority, which would have been funded in
Corps | Operation and Maintenance, Marine Corps.

Total | 0.0 [ .402 | 414 | .426 [ .439 | - T

FY | FY | FY | FY | FY | Appropriation | Budget Dash-1 | Program






Changes to Existing Law: This proposal would make the following change to section 2872a of
title 10, United States Code:

§ 2872a. Utilities and services
(a) AUTHORITY TO FURNISH.—The Secretary concerned may furnish utilities and services
referred to in subsection (b) in connection with any military housing acquired or constructed
pursuant to the exercise of any authority or combination of authorities under this subchapter if
the military housing is located on a military installation.
(b) CovERED UTILITIES AND SERVICES.—The utilities and services that may be furnished
under subsection (a) are the following:
(1) Electric power.
(2) Steam.
(3) Compressed air.
(4) Water.
(5) Sewage and garbage disposal.
(6) Natural gas.
(7) Pest control.
(8) Snow and ice removal.
(9) Mechanical refrigeration.
(10) Telecommunications service.
(11) Firefighting and fire protection services.
(12) Police protection services.
(13) Street sweeping.
(14) Tree trimming and removal.
(c) REIMBURSEMENT.—(1) The Secretary concerned shall be reimbursed for any utilities
or services furnished under subsection (a).
(2) The amount of any cash payment received under paragraph (1) as
reimbursement for the cost of furnishing utilities or services shall—

(A) in the case of a cost paid using funds appropriated or otherwise made
available before October 1, 2014 be credited to the appropriation or working
capital account from which the cost of furnishing utilities or services concerned
was paid; or

(B) in the case of a cost paid using funds appropriated or otherwise made
available on or after October 1, 2014 be credited to the appropriation or working
capital account currently available for the purpose of furnishing utilities or
services under section (a).

(3) Amounts credited under paragraph (2) to an appropriation or account shall be
merged with funds in such appropriation or account, and shall be available to the same
extent, and subject to the same terms and conditions, as such funds.
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SEC. . SENIOR MILITARY ACQUISITION ADVISOR ELIGIBILITY.
Section 1725(d)(2) of title 10, United States Code, is amended in the second sentence by
striking “30 years” and inserting “26 years”.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

Section 866 of the National Defense Authorization Act for Fiscal Year 2017 added a new
section 1725 to title 10, United States Code, providing the authority to establish Senior Military
Acquisition Advisor positions in the Defense Acquisition Corps. This proposal amends the
officer eligibility from at least 30 years of active commissioned service at the time of
appointment to at least 26 years. This change is necessary for both the officers and the Military
Departments in order to provide ample time to plan for the appointment ahead of the mandatory
retirement date.

Budget Implications: None.

Changes to Existing Law: This proposal would make the following changes to section 1725 of
title 10, United States Code:

81725. Senior Military Acquisition Advisors

(a) POSITION.-

(1) IN GENERAL.-The Secretary of Defense may establish in the Defense
Acquisition Corps a position to be known as "Senior Military Acquisition Advisor".

(2) APPOINTMENT.-A Senior Military Acquisition Advisor shall be appointed by
the President, by and with the advice and consent of the Senate.

(3) Score oF PosITION.-An officer who is appointed as a Senior Military
Acquisition Advisor-

(A) shall serve as an advisor to, and provide senior level acquisition
expertise to, the service acquisition executive of that officer's military department
in accordance with this section; and

(B) shall be assigned as an adjunct professor at the Defense Acquisition
University.

* Kk Kk k%

(d) SELECTION AND TENURE.-

(1) IN GENERAL.-Selection of an officer for recommendation for appointment as a
Senior Military Acquisition Advisor shall be made competitively, and shall be based
upon demonstrated experience and expertise in acquisition.





(2) OFFICERS ELIGIBLE.-Officers shall be selected for recommendation for
appointment as Senior Military Acquisition Advisors from among officers of the Defense
Acquisition Corps who are serving in the grade of colonel or, in the case of the Navy,
captain, and who have at least 12 years of acquisition experience. An officer selected for
recommendation for appointment as a Senior Military Acquisition Advisor shall have at
least 30-years 26 years of active commissioned service at the time of appointment.

(3) TErRM.-The appointment of an officer as a Senior Military Acquisition Advisor
shall be for a term of not longer than five years.

* k* Kk k%
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SEC. . EXTENSION OF AUTHORIZATION OF NON-CONVENTIONAL ASSISTED
RECOVERY CAPABILITIES.

Section 943(g) of the National Defense Authorization Act for Fiscal Year 2009
(Public Law 110-417; 122 Stat. 4579), as most recently amended by section 1051(n) of the
National Defense Authorization Act for Fiscal Year 2018 (Public Law 115-91; 131 Stat.
YYYY), is further amended by striking “2021” and inserting “2024”.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would authorize the Department of Defense (DoD) to engage in NAR
activities through 2024. The initial authorization contained in section 943 of the Duncan Hunter
National Defense Authorization Act for Fiscal Year (FY) 2009 (Public Law 110-417) provided
that funds for NAR programs would be available through fiscal year (FY) 2011. In FY 2012, the
Department sought to extend NAR authority through 2016; Section 1205 of the NDAA for FY
2012 (Public Law 112-81), extended section 943 only through FY 2013. Section 1241 of the
NDAA for FY 2014 (Public Law 113-66) subsequently amended Section 943 to provide funds
for NAR activities through FY 2015. Section 943 was further amended by the NDAA for FY
2015 (Public Law 113-291), section 1261, to extend the authority through FY 2016, in the
NDAA for FY 2016 (Public Law 114-92), section 1271, to extend the authority through FY
2018, and again in the NDAA for FY 2017 (Public Law 114-328) to extend the authority through
2021. The amendment proposed by subsection (a) would authorize funding for NAR activities
through FY 2024 to ensure that appropriate NAR capabilities can be maintained.

This personnel recovery program authorizes the use of irregular groups or individuals,
including indigenous personnel, tasked with establishing infrastructures and capabilities that
would be used to facilitate the recovery of isolated personnel conducting activities globally in
support of U.S. military operations. Support to surrogate forces may include the provision of
limited amounts of equipment, supplies, training, transportation, other logistical support, or
funding.

Budget Implications: The resources reflected in the table below are funded within the FY 2019
President’s Budget.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY Appropriation Budget Dash-1 | Program

2019 | 2020 | 2021 | 2022 2023 From Activity | Line Item | Element
Operation and

NAR | 1.7 1.7 1.7 1.7 1.7 Maintenance, 01 1PL1 0201627J
Defense Wide






Overseas
Contingency
Operations (OCO),
Defense Wide

NAR | 6.0 N/A | N/A | N/A N/A 01 1PL1 0201627J

Total | 7.7 1.7 1.7 1.7 1.7

Changes to Existing Law: This proposal would make the following changes to section 943 of
the Duncan Hunter National Defense Authorization Act for Fiscal Year 2009 (Public Law 110-
417):

SEC. 943. AUTHORIZATION OF NON-CONVENTIONAL ASSISTED RECOVERY
CAPABILITIES.

(a) NON-CONVENTIONAL ASSISTED RECOVERY CAPABILITIES.—

(1) IN GENERAL.—Upon a determination by a commander of a combatant
command that an action is necessary in connection with a non-conventional assisted
recovery effort, and with the concurrence of the relevant Chief of Mission or Chiefs of
Mission, amounts appropriated or otherwise made available for the Department of
Defense for operation and maintenance may be used to establish, develop, and maintain
non-conventional assisted recovery capabilities.

(2) ANNUAL LIMIT.—The total amount made available for support of non-
conventional assisted recovery activities under this subsection in any fiscal year may not
exceed $25,000,000.

(b) PROCEDURES AND OVERSIGHT.—

(1) PrRoCEDURES.—The Secretary of Defense shall establish procedures for the
exercise of the authority under subsection (a). The Secretary shall notify the
congressional defense committees of those procedures before any exercise of that
authority.

(2) PROGRAMMATIC AND POLICY OVERSIGHT.—The Assistant Secretary of
Defense for Special Operations and Low-Intensity Conflict shall have primary
programmatic and policy oversight of non-conventional assisted recovery activities
authorized by this section.

(c) AuTHORIZED ACTIVITIES.—Non-conventional assisted recovery capabilities
authorized under subsection (a) may, in limited and special circumstances, include the provision
of support to entities conducting activities relating to operational preparation of the environment,
including foreign forces, irregular forces, groups, or individuals, in order to facilitate the
recovery of Department of Defense or Coast Guard military or civilian personnel, or other
individuals who, while conducting activities in support of United States military operations,
become separated or isolated and cannot rejoin their units without the assistance authorized in
subsection (a) and other individuals as determined by the Secretary of Defense. Such support
may include the provision of limited amounts of equipment, supplies, training, transportation, or
other logistical support or funding.

(d) NoTice To CONGRESS ON USE OF AUTHORITY.—






(1) NoTice.—The Secretary of Defense shall notify the congressional defense
committees not later than 30 days prior to using the authority in subsection (a) to make
funds available for support of non-conventional assisted recovery activities. Any such
notice shall be in writing.

(2) ConTENT.—Each notification required under paragraph (1) shall include the
following information:

(A) The amount of funds made available for support of non-conventional
assisted recovery activities.

(B) A description of the non-conventional assisted recovery activities.

(C) An identification of the type of recipients to receive support for non-
conventional assisted recovery activities, including foreign forces, irregular
forces, groups, or individuals, as appropriate.

(e) LIMITATION ON INTELLIGENCE ACTIVITIES.—This section does not constitute authority
to conduct or support a covert action, as such term is defined in section 503(e) of the National
Security Act of 1947 (50 U.S.C. 3093(e)).

(f) LIMITATION ON FOREIGN ASSISTANCE ACTIVITIES.—This section does not constitute
authority—

(1) to build the capacity of foreign military forces or provide security and
stabilization assistance, as described in section 2282 of title 10, United States Code, and
section 1207 of the National Defense Authorization Act for Fiscal Year 2006 (Public
Law 109-163; 119 Stat. 3458), respectively; and

(2) to provide assistance that is otherwise prohibited by any other provision in
law, including any provision of law relating to the control of exports of defense articles,
defense services, or defense technologies.

(9) PERIOD OF AUTHORITY.—The authority under this section is in effect during each of
the fiscal years 2009 through 2621 2024.
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SEC. . TIMELINESS RULES FOR FILING BID PROTESTS AT THE UNITED

STATES COURT OF FEDERAL CLAIMS.

(@) JURISDICTION.—Paragraph (1) of section 1491(b) of title 28, United States Code, is
amended—

(1) in the first sentence, by striking “Both the” and all that follows through “shall
have” and inserting “The United States Court of Federal Claims shall have”; and

(2) in the second sentence—

(A) by striking “Both the” and all that follows through “shall have” and
inserting “The United States Court of Federal Claims shall have”; and

(B) by striking “is awarded.” and inserting “is awarded, but such
jurisdiction is subject to time limits as follows:

“(A) A protest based upon alleged improprieties in a solicitation that are apparent
before bid opening or the time set for receipt of initial proposals shall be filed before bid
opening or the time set for receipt of initial proposals. In the case of a procurement where
proposals are requested, alleged improprieties that do not exist in the initial solicitation
but that are subsequently incorporated into the solicitation shall be protested not later
than the next closing time for receipt of proposals following the incorporation. A protest
that meets these time limitations that was previously filed with the Comptroller General
may not be reviewed.

“(B) A protest other than one covered by subparagraph (A) shall be filed not later
than 10 days after the basis of the protest is known or should have been known
(whichever is earlier), with the exception of a protest challenging a procurement

conducted on the basis of competitive proposals under which a debriefing is requested
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and, when requested, is required. In such a case, with respect to any protest the basis of
which is known or should have been known either before or as a result of the debriefing,
the initial protest shall not be filed before the debriefing date offered to the protester, but
shall be filed not later than 10 days after the date on which the debriefing is held.

“(C) If a timely agency-level protest was previously filed, any subsequent protest
to the United States Court of Federal Claims that is filed within 10 days of actual or
constructive knowledge of initial adverse agency action shall be considered, if the
agency-level protest was filed in accordance with subparagraphs (A) and (B), unless the
contracting agency imposes a more stringent time for filing the protest, in which case the
agency's time for filing shall control. In a case where an alleged impropriety in a
solicitation is timely protested to a contracting agency, any subsequent protest to the
United States Court of Federal Claims shall be considered timely if filed within the 10-
day period provided by this subparagraph, even if filed after bid opening or the closing
time for receipt of proposals.

“(D) Under no circumstances may the United States Court of Federal Claims
consider a protest that is untimely because it was first filed with the Comptroller
General.”.

(b) AVAILABLE RELIEF.—Paragraph (2) of such section is amended by inserting

“monetary relief shall not be available if injunctive relief is or has been granted, and” after

“except that”.

(c) AGENCY DECISIONS OVERRIDING STAY OF CONTRACT AWARD OR PERFORMANCE.—

Such section is further amended—
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(1) by redesignating paragraphs (5) and (6) as paragraphs (6) and (7),
respectively; and
(2) by inserting after paragraph (4) the following new paragraph (5):

“(5) The United States Court of Federal Claims shall have jurisdiction to render judgment
on an action by an interested party challenging an agency’s decision to override a stay of contract
award or contract performance that would otherwise be required by section 3553 of title 31.

Such an action shall be filed within 10 days of actual or constructive notification of the agency’s
written determination to proceed with the award or performance of the contract.”.

(d) CONFORMING AMENDMENTS.—

(1) IN GENERAL.—Section 3556 of title 31, United States Code, is amended—
(A) by inserting “instead of with the Comptroller General” before the
period at the end of the first sentence; and
(B) by striking the second sentence.
(2) SECTION HEADING AMENDMENT.—The heading of such section is amended by
striking “; matter included in agency record”.

(e) EFFECTIVE DATE.—The amendments made by this section shall apply to any cause of

action filed 180 days or more after the date of the enactment of this Act.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would amend section 1491 of title 28, United States Code, to impose
timeliness rules at the U.S. Court of Federal Claims (COFC) that will mirror those for bid
protests filed with the Government Accountability Office (GAO), thereby reducing the time to
decide bid protests by avoiding unnecessarily repetitive protests.

Section 3552 of title 31, United States Code, provides statutory authority for bid protests
to be decided by the Government Accountability Office (GAO) (P. L. 98-369, div. B, title VII,





82741(a), July 18, 1984, 98 Stat. 1199 as amended). Section 1491(b)(1) of title 28, United States
Code, provided temporary concurrent federal jurisdiction between the COFC and the United
States District Courts to hear pre-award or post-award bid protest matters. Section 12(d) of the
Administrative Disputes Resolution Act of 1996 (P. L. 104-320; 110 Stat. 3870; 5 U.S.C. 571
note) (ADRA), contained a sunset provision that terminated District Court jurisdiction to hear
such bid protests under section 1491 as of January 1, 2001, leaving all ADRA bid protest cases
under the jurisdiction of the COFC. The jurisdiction of the COFC and the GAO are concurrent.
As a result, a protestor may file a protest with the GAO and, if the protest is denied, file suit at
the COFC.

The Federal bid protest system is fashioned around the two goals of ensuring
accountability through visibility in the procurement process while expeditiously resolving bid
protests. Expeditious resolution of protests is an express requirement of COFC and GAO
jurisdiction. Section 3554(a)(1) of title 31, United States Code, states, "the Comptroller General
shall provide for the inexpensive and expeditious resolution of protests.” Section 1491(b)(3) of
title 28, United States Code, states that "[i]n exercising jurisdiction . . . [the COFC] shall give
due regard to the interests of national defense and national security and the need for expeditious
resolution of the action.”

The expeditious resolution of protests is greatly hindered by the ability of a protestor to
seek redress at GAO and, faced with a negative outcome, then seek another review of the
agency’s actions by filing a protest with the COFC. In Axiom Resource Management, Inc. v.
United States, 80 Fed. Cl. 530, 539 (2008), rev 564 F.3d 1374 (Fed. Cir. 2009), Axiom
challenged an award to Lockheed Martin Federal Healthcare, Inc. ("Lockheed™) to perform
program management services for the Tricare Management Agency. Axiom alleged the award to
Lockheed was improper because Lockheed suffered from a variety of organizational conflicts of
interest ("OCIs").

These same allegations had previously been challenged at the GAO. Id. at 1377. In
response to two GAO protests, the agency took corrective action to analyze the OCI allegations
raised by Axiom. After performing a detailed analysis, the Contracting Officer concluded the
alleged OCls could be avoided or mitigated. The award to Lockheed stood, and Axiom filed a
third GAO protest which was denied. Axiom subsequently filed suit at the COFC where,
ultimately, the award to Lockheed was set aside. Axiom Res. Mgmt., Inc. v. United States, 80
Fed. CI. 530, 539 (2008). The COFC decision was ultimately reversed by the Federal Circuit.
Axiom Resource Management, Inc v. United States, 564 F.3d 1374 (Fed. Cir. 2009). This
protest litigation took nearly two years. A similar procedural history occurred in MASAI
Technologies Corp. v. United States, 79 Fed. CI. 433 (2007). In MASAII, the allegations
considered by the COFC had been raised previously at the GAO resulting in corrective action by
the agency two times. Id. at 436-40. Ultimately, the Contracting Officer determined the initial
award was correct and GAO denied MASALI’s protest. In MASALI, however, the COFC agreed
with GAO’s denial. The MASAI litigation took approximately fourteen months. See also Labatt
Food Serv., Inc. v. United States, 577 F.3d 1375 (Fed. Cir. 2009) (one year to resolve) and Ala.
Aircraft Indus., Inc.--Birmingham v. United States, 586 F.3d 1372 (Fed. Cir. 2009) (over one
year to resolve). At the conclusion of the litigation, the parties in each of these cases found





themselves in the same position they held when the GAO issued its decision on the merits of the
protests; the agency’s actions were ultimately upheld.

By establishment of parallel timelines at GAO and COFC, the statutory requirement for
expeditious resolution of protests is maintained, without sacrificing accountability. Regarding
pre-award protests, GAO has clearly established timeliness rules.

Protests based upon alleged improprieties in a solicitation which are apparent prior to bid
opening or the time set for receipt of initial proposals shall be filed prior to bid opening or the
time set for receipt of initial proposals. In procurements where proposals are requested, alleged
improprieties which do not exist in the initial solicitation but which are subsequently
incorporated into the solicitation must be protested not later than the next closing time for receipt
of proposals following the incorporation.(4 C.F.R. § 21.2(a)(1)).

Neither the Tucker Act nor the ADRA established a unique statute of limitations for
COFC bid protests. The COFC can entertain protests "without regard to whether suit is
instituted before or after the contract is awarded.” 28 U.S.C. 1491(b)(1) (2006). Under section
2501 of title 28, United States Code, the statute of limitations at the COFC is six years. Several
COFC decisions have considered whether or not protests based upon alleged improprieties in a
solicitation are barred when filed after the solicitation closing date, with varying outcomes. See
TransAtlantic Lines LLC v. United States, 68 Fed. Cl. 48, 52-53 (2005) (GAO rule that limits its
advisory role cannot limit the exercise of jurisdiction of the COFC); Software Testing Solutions,
Inc. v. United States, 58 Fed. Cl. 533, 535 (2003) (delay in bringing a protest may be considered
in the analysis of whether injunctive relief is warranted but not basis for rejecting request); ABF
Freight Sys., Inc. v. United States, 55 Fed. Cl. 392, 399-400 (2003) (quoting N.C. Div. of Servs.
for the Blind v. United States, 53 Fed. CI. 147, 165 (2002)) (GAO timeliness rule applied);
Aerolease Long Beach v. United States, 31 Fed. Cl. 342, 358 (1994) (citing Logicon, Inc. v.
United States, 22 CI. Ct. 776, 789 (1991) (declining to accept the GAO bid protest timeliness
regulations as always controlling).

In 2007, however, the Court of Appeals for the Federal Circuit resolved this issue when it
issued its decision in Blue & Gold Fleet, L.P. v. United States, 492 F.3d 1308 (Fed. Cir. 2007).
In that decision the Federal Circuit held that “. . . a party who has the opportunity to object to the
terms of a government solicitation containing a patent error and fails to do so prior to the close of
the bidding process waives its ability to raise the same objection subsequently in a bid protest
action in the Court of Federal Claims.” Id. at 1313. Accordingly, with respect to protests based
upon solicitation improprieties, the Federal Circuit has, in essence, adopted the GAO bid protest
timeliness regulation.

The same cannot be said for post-award bid protests. As discussed, the COFC will
consider protests filed after consideration by GAO and months after contract award. In
PlanetSpace Inc. v. United States, 92 Fed. Cl. 520 (2010), the United States sought to bar the
protestor’s claim under the doctrine of laches since the protestor filed at the COFC three months
after losing its GAO protest and seven months after contract award. The COFC held,





Even if the court . . . were to conclude that there was no reason for the delay in filing,
defendant's laches argument would still fail. “When a limitation on the period for bringing suit
has been set by statute, laches will generally not be invoked to shorten the statutory period."
Adv. Cardiovascular Sys., Inc. v. Scimed Life Sys., Inc., 988 F.2d 1157, 1161 (Fed. Cir. 1993)
(citing Cornetta v. United States, 851 F.2d 1372, 1377-78 (Fed. Cir. 1988) (en banc)). This bid
protest is properly before the court pursuant to 28 U.S.C. § 1491(b) and thus is governed by the
Tucker Act's six-year statute of limitations set forth at 28 U.S.C. 8 2501. Absent "extraordinary
circumstances,” this court will not invoke laches to bar an otherwise timely protest. CW Gov't
Travel, Inc., 61 Fed. Cl. 559, 569 (2004) ("Had Congress wanted to set a statute of limitations on
bid protest actions, it would have done so. Because Congress did not so limit the jurisdiction of
this court to hear such actions, we would be reluctant to invoke laches except under
extraordinary circumstances that are not present in this case.”). To be sure, defendant has not
cited, and the court is not aware of, a single instance in which the court invoked laches to bar a
bid protest that was filed a mere three months after a failed GAO protest or a mere seven months
after contract award. Id. at 531. The Court noted that should the protestor succeed on the merits
of the case, the requested injunctive relief is not automatic. Thus, similar to the pre-award
decision in Software Testing Solutions, supra, the delay in filing is properly considered in
determining whether injunctive relief is appropriate, but does not preclude review of the
underlying protest.

Despite the COFC’s willingness to consider a delay in filing in fashioning its remedy, the
disruption to the procurement process and associated costs and uncertainties stemming with
serial protests and the lack of a reasonable statute of limitations for COFC protests outweigh any
perceived benefit. For these reasons, 28 U.S.C. 1491 should be amended to impose jurisdictional
limitations that parallel those imposed at GAO.

Specifically, subsection (a) of the proposal strikes any reference to the United States
district courts and makes clear that only the COFC has jurisdiction to provide judicial review of
bid protests. By eliminating references to the district courts, section 1491(b) is reconciled with
the sunset provisions of the ADRA that ended district court bid protest jurisdiction in 2001, and
with section 861 of the FY 2012 National Defense Authorization Act (P. L. 112-81) that ended
district court jurisdiction over bid protests pertaining to the award of maritime contracts.

Subparagraph (a)(2)(B) of the proposal lays out the timeliness rules for bid protests by
adding four new subparagraphs to section 1491(b)(1).

It would add a new subparagraph (A) which will impose time limits for bringing a pre-
award bid protest before the COFC. A pre-award protest is a challenge to a solicitation before
award is made. This provision requires that such protests be brought before the receipt of
proposals. If an objectionable provision is introduced by an amendment to the original
solicitation, any protest must be brought before the revised date for submittal of proposals as
forth set in the amendment to the solicitation. This provision makes these time limits
jurisdictional. The Federal Circuit’s decision in Blue & Gold Fleet, L.P. v. United States, 492
F.3d 1308 (Fed. Cir. 2007) began the process of aligning COFC practice with that of the GAO in
the area of pre-award timeliness. There, the Federal Circuit effectively applied the pre-award
timeliness rules of the GAO to bid protests filed at the COFC by ruling that a party that failed to





challenge the terms of a solicitation prior to the close of the bidding process waived its ability to
do so after award. Subsequent COFC decisions emphasized that this time bar is based upon the
doctrine of waiver, and is not jurisdictional. In at least one decision the COFC therefore
considered untimely pre-award protest allegations in determining whether a protester possessed
sufficient standing to bring a COFC protest. The above language fully aligns GAO practice with
COFC practice by mirroring precisely the GAO timeliness rules at 4 C.F.R. § 21.2(a)(2), and
making the bar to untimely COFC pre-award protests jurisdictional.

It would add a new subparagraph (B) to impose a time limit for bringing a post-award
protest before the COFC, which is almost invariably a challenge to a contract award decision.
This language is closely modeled on the GAO timeliness rules at 4 C.F.R. 8 21.2(a)(2). This
section imposes a 10-day time limit on bringing bid protests from when the basis of the protest
was known or should have been known. It tolls that 10-day period for required debriefings in
order to encourage debriefings, which are designed to avoid protests by providing information to
disappointed offerors.

It would add a new subparagraph (C) to section 1491(b)(1) to ensure COFC bid protests
in much the same manner as GAO. Specifically, the Federal Acquisition Regulations encourage
the resolution of protests at the agency level, if possible. The GAO rules further this policy
because the GAO will consider a bid protest that is filed outside the 10-day period if the protester
first brings a timely protest to the agency (referred to as an “agency-level protest”). See 4 C.F.R.
§ 21.2(a)(3). The new subparagraph (C) will apply the same concept to COFC bid protests.
Also, COFC case law has held that an offeror that fails to submit a proposal before the date set
for receipt of proposals is not an interested party to protest. This provision allows a protester to
pursue a pre-award, agency-level protest and still bring its protest to the COFC even if it does not
submit a proposal and even if the date set for receipt of proposals elapses.

Finally it would add a new subparagraph (D) to section 1491(b)(1) that eliminates any
argument that the filing of a bid protest with the GAO tolls the jurisdictional time limit for filing
with the COFC.

Subsection (b) of the proposal ensures that a protestor may not receive both injunctive
relief and monetary relief as they can under the current section 1491(b). As the Department of
Justice has noted, a protester that receives injunctive relief is made whole relative to its
competitors. If it receives monetary relief in addition, it receives a windfall. Therefore, a
protester should be entitled to injunctive relief or monetary relief, but not both.

Subsection (c) of the proposal clarifies that none of the proposed changes to 1491(b) are
intended to infringe on the COFC’s jurisdiction to review agency overrides of CICA stays, and to
enjoin such overrides when appropriate. The 10-day new rule is iterated to clarify that the
jurisdictional time limit applies to overrides.

Subsection (d) of the proposal amends section 3556 of title 31, United States Code to
conform with the proposed change.





Subsection (e) provides a delayed effective date for this provision. A 180-day effective
date is appropriate due to the impact on the existing rights of interested parties resulting from
shortening the statute of limitations from six years to ten days. It could be prejudicial to
interested parties seeking to take full advantage of their current statutory rights by providing for
an effective date which cuts off those rights with a shorter notice period. Currently, interested
parties have the ability to file a protest with GAO with the expectation that they can also file a
protest with the COFC if unsuccessful at GAO. If a protester files its protest at the ten day limit,
and GAO uses the entire 100-day statutory period to issue its protest decision, the GAO process
will have taken nearly four months. An effective date of 180 days provides interested parties
with a reasonable time to file with the COFC prior to the statutory change taking effect.

By harmonizing the timeliness rules between the COFC and the GAO, a protester would
be forced to make a choice of forum in deciding where to bring its protest. The improvements to
the protest system would be as follows: (1) the amount of time that could be consumed by
protests would be reduced, (2) scarce agency procurement resources would be conserved by
ensuring that two separate trial-level forums do not adjudicate the same bid protest, and (3)
protesters would be assured of accountability and transparency no matter which forum they
elected. This reform would largely eliminate an unintended “forum shopping” practice that has
arisen under the existing bid protest system, and would materially contribute to the expeditious
yet fair resolution of bid protests.

Budget Implications: The proposal has no budgetary impact. Modifying the filing deadlines of
the Court of Federal Claims to parallel those of the Government Accountability Office does not
change costs. Regardless of where or when a bid protest is filed, it must be defended.

Changes to Existing Law: This proposal would amend section 1491(b) of title 28, United
States Code, and section 3556 of title 31, United States Code, as follows:

TITLE 28, UNITED STATES CODE

EE I I I

8§ 1491. Claims against United States generally; actions involving Tennessee Valley
Authority

(a)(1) The United States Court of Federal Claims shall have jurisdiction to render
judgment upon any claim against the United States founded either upon the Constitution, or any
Act of Congress or any regulation of an executive department, or upon any express or implied
contract with the United States, or for liquidated or unliquidated damages in cases not sounding
in tort. For the purpose of this paragraph, an express or implied contract with the Army and Air
Force Exchange Service, Navy Exchanges, Marine Corps Exchanges, Coast Guard Exchanges,
or Exchange Councils of the National Aeronautics and Space Administration shall be considered
an express or implied contract with the United States.

(2) To provide an entire remedy and to complete the relief afforded by the judgment, the
court may, as an incident of and collateral to any such judgment, issue orders directing
restoration to office or position, placement in appropriate duty or retirement status, and





correction of applicable records, and such orders may be issued to any appropriate official of the
United States. In any case within its jurisdiction, the court shall have the power to remand
appropriate matters to any administrative or executive body or official with such direction as it
may deem proper and just. The Court of Federal Claims shall have jurisdiction to render
judgment upon any claim by or against, or dispute with, a contractor arising under section
7104(b)(1) of title 41, including a dispute concerning termination of a contract, rights in tangible
or intangible property, compliance with cost accounting standards, and other nonmonetary
disputes on which a decision of the contracting officer has been issued under section 6 of that
Act.

(b)(1)
States The United States Court of Federal Clalms shall have Jurlsdlctlon to render Judgment on
an action by an interested party objecting to a solicitation by a Federal agency for bids or
proposals for a proposed contract or to a proposed award or the award of a contract or any
alleged violation of statute or regulatlon in connection W|th a procurement or a proposed
procurement.
States The United States Court of Federal Clalms shall have Jurlsdlctlon to entertaln such an
action without regard to whether suit is instituted before or after the contract is awarded, but such
jurisdiction is subject to the time limits as follows.

(A) A protest based upon alleged improprieties in a solicitation that are apparent
before bid opening or the time set for receipt of initial proposals shall be filed before bid
opening or the time set for receipt of initial proposals. In the case of a procurement where
proposals are requested, alleged improprieties that do not exist in the initial solicitation
but that are subsequently incorporated into the solicitation shall be protested not later
than the next closing time for receipt of proposals following the incorporation. A protest
that meets these time limitations that was previously filed with the Comptroller General
may not be reviewed.

(B) A protest other than one covered by subparagraph (A) shall be filed not later
than 10 days after the basis of the protest is known or should have been known
(whichever is earlier), with the exception of a protest challenging a procurement
conducted on the basis of competitive proposals under which a debriefing is requested
and, when requested, is required. In such a case, with respect to any protest the basis of
which is known or should have been known either before or as a result of the debriefing,
the initial protest shall not be filed before the debriefing date offered to the protester, but
shall be filed not later than 10 days after the date on which the debriefing is held.

(C) If a timely agency-level protest was previously filed, any subsequent protest
to the United States Court of Federal Claims that is filed within 10 days of actual or
constructive knowledge of initial adverse agency action shall be considered, if the
agency-level protest was filed in accordance with subparagraphs (A) and (B), unless the
contracting agency imposes a more stringent time for filing the protest, in which case the
agency's time for filing shall control. In a case where an alleged impropriety in a
solicitation is timely protested to a contracting agency, any subsequent protest to the
United States Court of Federal Claims shall be considered timely if filed within the 10-
day period provided by this subparagraph, even if filed after bid opening or the closing
time for receipt of proposals.






(D) Under no circumstances may the United States Court of Federal Claims
consider a protest that is untimely because it was first filed with the Comptroller General.

(2) To afford relief in such an action, the courts may award any relief that the court
considers proper, including declaratory and injunctive relief, except that monetary relief shall not
be available if injunctive relief is or has been granted, and any monetary relief shall be limited to
bid preparation and proposal costs.

(3) In exercising jurisdiction under this subsection, the courts shall give due regard to the
interests of national defense and national security and the need for expeditious resolution of the
action.

(4) In any action under this subsection, the courts shall review the agency’s decision
pursuant to the standards set forth in section 706 of title 5.

(5) The United States Court of Federal Claims shall have jurisdiction to render judgment
on an action by an interested party challenging an agency’s decision to override a stay of contract
award or contract performance that would otherwise be required by section 3553 of title 31.
Such an action shall be filed within 10 days of actual or constructive notification of the agency’s
written determination to proceed with the award or performance of the contract.

{5) (6) If an interested party who is a member of the private sector commences an action
described in paragraph (1) with respect to a public-private competition conducted under Office
of Management and Budget Circular A—76 regarding the performance of an activity or function
of a Federal agency, or a decision to convert a function performed by Federal employees to
private sector performance without a competition under Office of Management and Budget
Circular A-76, then an interested party described in section 3551(2)(B) of title 31 shall be
entitled to intervene in that action.

£6) (7) Jurisdiction over any action described in paragraph (1) arising out of a maritime
contract, or a solicitation for a proposed maritime contract, shall be governed by this section and
shall not be subject to the jurisdiction of the district courts of the United States under the Suits in
Admiralty Act (chapter 309 of title 46) or the Public Vessels Act (chapter 311 of title 46).

(c) Nothing herein shall be construed to give the United States Court of Federal Claims
jurisdiction of any civil action within the exclusive jurisdiction of the Court of International
Trade, or of any action against, or founded on conduct of, the Tennessee Valley Authority, or to
amend or modify the provisions of the Tennessee Valley Authority Act of 1933 with respect to
actions by or against the Authority.

TITLE 31, UNITED STATES CODE

EE I I I

83556. Nonexclusivity of remedies;-matters-included-in-agency-record

This subchapter does not give the Comptroller General exclusive jurisdiction over protests,
and nothing contained in this subchapter shall affect the right of any interested party to file a
protest with the contracting agency or to file an action in the United States Court of Federal

Claims_instead of with the Comptroller General. {r-anry-such-action-based-on-a-procurement-or
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		SEC. ___.  TIMELINESS RULES FOR FILING BID PROTESTS AT THE UNITED STATES COURT OF FEDERAL CLAIMS.

		(a) Jurisdiction.―Paragraph (1) of section 1491(b) of title 28, United States Code, is amended—

		(1) in the first sentence, by striking “Both the” and all that follows through “shall have” and inserting “The United States Court of Federal Claims shall have”; and

		(2) in the second sentence—

		(A) by striking “Both the” and all that follows through “shall have” and inserting “The United States Court of Federal Claims shall have”; and

		(B) by striking “is awarded.” and inserting “is awarded, but such jurisdiction is subject to time limits as follows:



		“(A) A protest based upon alleged improprieties in a solicitation that are apparent before bid opening or the time set for receipt of initial proposals shall be filed before bid opening or the time set for receipt of initial proposals. In the case of ...

		“(B) A protest other than one covered by subparagraph (A) shall be filed not later than 10 days after the basis of the protest is known or should have been known (whichever is earlier), with the exception of a protest challenging a procurement conduct...

		“(C) If a timely agency-level protest was previously filed, any subsequent protest to the United States Court of Federal Claims that is filed within 10 days of actual or constructive knowledge of initial adverse agency action shall be considered, if t...



		(c) Agency Decisions Overriding Stay of Contract Award or Performance.—Such section is further amended—

		(1) by redesignating paragraphs (5) and (6) as paragraphs (6) and (7), respectively; and

		(2) by inserting after paragraph (4) the following new paragraph (5):



		“(5) The United States Court of Federal Claims shall have jurisdiction to render judgment on an action by an interested party challenging an agency’s decision to override a stay of contract award or contract performance that would otherwise be require...

		(d) Conforming Amendments.—

		(1) In general.—Section 3556 of title 31, United States Code, is amended—

		(A) by inserting “instead of with the Comptroller General” before the period at the end of the first sentence;  and

		(B) by striking the second sentence.



		(2) Section heading amendment.—The heading of such section is amended by striking “; matter included in agency record”.



		(e) Effective Date.―The amendments made by this section shall apply to any cause of action filed 180 days or more after the date of the enactment of this Act.



		(b)(1) Both the Unites States Court of Federal Claims and the district courts of the United States The United States Court of Federal Claims shall have jurisdiction to render judgment on an action by an interested party objecting to a solicitation by ...

		(5) The United States Court of Federal Claims shall have jurisdiction to render judgment on an action by an interested party challenging an agency’s decision to override a stay of contract award or contract performance that would otherwise be required...
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SEC. . BURIAL OF UNCLAIMED REMAINS OF INMATES AT THE UNITED
STATES DISCIPLINARY BARRACKS CEMETERY, FORT
LEAVENWORTH, KANSAS.

Section 985 of title 10, United States Code, is amended—

(1) in the matter preceding paragraph (1) of subsection (b), by striking “A

person who is ineligible” and inserting “Except as provided in subsection (c), a

person who is ineligible”;

(2) by redesignating subsection (c) as subsection (d); and
(3) by inserting after subsection (b) the following new subsection (c):

“(c) UNCLAIMED REMAINS OF MILITARY PRISONERS.—Subsection (b) shall not
preclude the burial at the United States Disciplinary Barracks Cemetery at Fort
Leavenworth, Kansas, of a military prisoner, including a military prisoner who is a person
described in section 2411(b) of title 38, who dies while in custody of a military department
and whose remains are not claimed by the person authorized to direct disposition of the
remains or by other persons legally authorized to dispose of the remains.”.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by Section Analysis

This proposal would allow military prisoners who are in the custody of a military
department at the time of their death to be buried in the United States (U.S.) Disciplinary
Barracks Cemetery if their family members or someone authorized to direct disposition of their
remains fails to claim them. Currently persons who are otherwise eligible for interment in
national or military cemeteries but for having been convicted of crimes covered under 38 U.S.C.
2411(b) are precluded from being interred in those cemeteries. As such, if a military prisoner
convicted of such a crime dies while in military custody and the person authorized to direct
disposition of the remains fails to claim the body, the Department of the Army has no option but
to contract for burial of the remains in a civilian cemetery.





The current law, section 985 of title 10, United States Code, was enacted following the
execution of Timothy McVeigh (convicted in the 1995 bombing of the Murrah Federal Building
in Oklahoma City) after a public outcry when it was determined that he was eligible for
interment in Arlington National Cemetery. National and military cemeteries are typically places
of honor where our veterans and family members are eligible for interment in their final resting
places. The intent of section 985 was to prevent people who have committed Federal or State
capital crimes from being interred in places of honor.

Unlike other national or military cemeteries, the U.S. Disciplinary Barracks Cemetery, a
military cemetery under the jurisdiction of the Army, is not a place of honor. The U.S.
Disciplinary Barracks Cemetery was established in 1884 for inmates who die or are executed, or
whose next of kin refuses the remains. The cemetery does not fly the U.S. Flag, the inmates
interred there are laid to rest without honor facing north to south as opposed to honorably
interred veterans at other cemeteries who are laid east to west in order to have the sun rise and
set on their faces, and the inmate’s headstones do not acknowledge their military service. While
not a place of honor, the cemetery is a still a final resting place.

The objective of this legislative proposal is to provide a statutory exception to the
section 985 prohibition thereby allowing the Secretary of the Army to inter in the U.S.
Disciplinary Barracks Cemetery inmates who die while in military custody, regardless of
whether or not they meet the criteria for crimes described in 38 U.S.C. 2411(b). This legislative
proposal would remedy the problem addressed above. Should the U.S. Disciplinary Barracks
have an inmate pass away who falls under the restrictions imposed by section 985, and whose
remains are left unclaimed, the Army would not be burdened with acquiring a civilian burial plot
or inurnment niche, and we could use the existing cemetery established for such individuals.

However infrequent the need may arise, the proposal would offer the Army the
flexibility it needs to carry out the important mission of the U.S. Disciplinary Barracks
Cemetery, without authorizing covered individuals to receive military honors. The United States
Disciplinary Barracks Cemetery is only for prisoners. No other veterans are buried there or are
allowed to be buried there.

Budget Implications: There is a zero sum budget impact from this proposal. The Fort
Leavenworth Garrison is already funded via Operation and Maintenance funding, for the care
and shipment of remains for inmates who pass away or are executed at the prison. Should an
inmate’s remains be unclaimed, instead of expending funds for shipping and burial related costs,
these funds would be redirected to conducting the interment at the U.S. Disciplinary Barracks
Cemetery.

Changes to Existing Law: This proposal would make the following changes to section 985 of
title 10, United States Code:

8985. Persons convicted of capital crimes; certain other persons: denial of specified burial-
related benefits
(a) PROHIBITION OF PERFORMANCE OF MILITARY HONORS.—The Secretary of a military
department and the Secretary of Homeland Security, with respect to the Coast Guard when it is





not operating as a service in the Navy, may not provide military honors (under section 1491 of
this title or any other authority) at the funeral or burial of any of the following persons:

(1) A person described in section 2411(b) of title 38.

(2) A person who is a veteran (as defined in section 1491(h) of this title) or who died
while on active duty or a member of a reserve component, when the circumstances
surrounding the person's death or other circumstances as specified by the Secretary of
Defense are such that to provide military honors at the funeral or burial of the person would
bring discredit upon the person's service (or former service).

(b) DISQUALIFICATION FROM BURIAL IN MILITARY CEMETERIES.—A-persen-who-is
ineligibleExcept as provided in subsection (c), a person who is ineligible for interment in a
national cemetery under the control of the National Cemetery Administration by reason of
section 2411(b) of title 38 is not entitled to or eligible for, and may not be provided, burial in-

(1) Arlington National Cemetery;

(2) the Soldiers’ and Airmen's National Cemetery; or

(3) any other cemetery administered by the Secretary of a military department or the
Secretary of Defense.

(c) UNCLAIMED REMAINS OF MILITARY PRISONERS.—Subsection (b) shall not preclude
the burial at the United States Disciplinary Barracks Cemetery at Fort Leavenworth, Kansas,
of a military prisoner, including a military prisoner who is a person described in section
2411(b) of title 38, who dies while in custody of a military department and whose remains
are not claimed by the person authorized to direct disposition of the remains or by other
persons legally authorized to dispose of the remains.

{€)(d) DEFINITION.—In this section, the term "burial" includes inurnment.
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SEC. . CLARIFICATION OF SUPPORT ACTIVITIES OF THE AGENCY FOR
TOXIC SUBSTANCES AND DISEASE REGISTRY.
Section 2704(c) of title 10, United States Code, is amended by striking “section
104(i) of CERCLA (42 U.S.C. 9604(i))” and inserting “section 104(i)(6) of CERCLA (42
U.S.C. 9604(i)(6))".

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would make a technical correction to the Defense Environmental
Restoration Program (DERP) statute to accurately reflect current practice. The current reference
to “section 104(i) of CERCLA” is overbroad in that subsection (i) contains far more material
than is relevant to the purpose of the cross-reference in section 2704(c) of the DERP. Only the
statutory material in paragraph (6) of section 104(i) is relevant to the cross-reference. This
amendment would clarify the cross-reference to avoid confusion and to reflect the actual practice
between the Department of Defense and the Agency for Toxic Substances and Disease Registry.

Budget Implications: This proposal has no budgetary effect. It would reflect current DoD
practices of implementing the congressional intent of this statute and is funded in the Fiscal Year
2019 President’s Budget Request.

RESOURCE REQUIREMENTS ($ MILLIONS)

FY FY FY FY FY Appropriation | Budget Dash-1 Program
2019 2020 2021 2022 2023 From Activity | Line Item | Element
Operations and
ATSDR Maintenance,
Funding, | $0.159 | $0.162 | $0.165 | $0.168 | $0.169 | Environmental 01 0810AX- | 01000049
. 493 01 493 01
Army ER Restoration, - -
Army
Operations and
ATSDR Maintenance,
Funding, | $1.506 | $1.290 | $1.075 | $0.860 | $0.500 | Environmental 02 0B10NX- | 02000045
. 044G 01 | 044G 01
Navy ER Restoration, - -
Navy
ATSDR
Funding,
Navy $0.177 | $0.177 | $0.177 | $0.177 | $0.177 BRAC, Navy 01 N/A N/A
BRAC
e
Funding, . ! 0810FX- | 03000045
Air Force $0.571 | $0.582 | $0.594 | $0.606 | $0.618 Enwron_menta_l 03 042G_01 | 042G 01
ER Restoration, Air
Force






ATSDR

Funding, BRAC, Air
Air Force $0.356 | $0.364 | $0.371 | $0.379 | $0.387 Force 01 N/A N/A
BRAC
Operations and
ATSDR Maintenance,
Funding, | $0.156 | $0.159 | $0.162 | $0.166 | $0.169 | Environmental 05 0811DX- | 05000045
. 047G_01 | 047G_01
FUDS Restoration, - -
FUDS
Total $2.925 | $2.734 | $2.544 | $2.356 | $2.020 N/A N/A N/A N/A

Changes to Existing Law: This proposal would make the following changes to section 2704 of
title 10, United States Code:

82704. Commonly found unregulated hazardous substances

*hkkkk

(c) DoD SuppoRT.—The Secretary of Defense shall transfer to the Secretary of Health and
Human Services such toxicological data, such sums from amounts appropriated to the
Department of Defense, and such personnel of the Department of Defense as may be necessary
(1) for the preparation of toxicological profiles under subsection (b) or (2) for other health
related activities under section 104(i)(6) of CERCLA (42 U.S.C. 9604(i)(6)). The Secretary of
Defense and the Secretary of Health and Human Services shall enter into a memorandum of
understanding regarding the manner in which this section shall be carried out, including the
manner for transferring funds and personnel and for coordination of activities under this section.

*kkkk
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SEC. . AUTHORITY FOR PAYMENT OF DEATH GRATUITY TO TRUSTS.
Section 1477(a) of title 10, United States Code, is amended by adding at the end the
following new paragraph:
“(3) In this subsection, the term “person’ includes—
“(A) the estate of the member; or
“(B) a trust legally established under any Federal, State, or territorial law,
including a supplemental or special needs trust established under subparagraph (A)
or (C) of section 1917(d)(4) of the Social Security Act (42 U.S.C. 1396p(d)(4)) for
the sole benefit of a dependent child considered disabled under section 1614(a)(3) of
that Act (42 U.S.C. 1382c(a)(3)) who is incapable of self-support because of mental
or physical incapacity.”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text above would amend existing law.]

Section-by-Section Analysis

This proposal would allow military members to designate that, upon their death, the
gratuity provided pursuant to section 1475 or 1476 of title 10, United States Code, be paid to a
trust that is legally established under any Federal, State, or territorial law, to include a
supplemental or special needs trust established for disabled children. The amount of the death
gratuity has been increased on several occasions and is currently set at $100,000 pursuant to 10
U.S.C. 1478. Originally designed to meet the immediate needs of a service member's family
following his or her death, the death gratuity, at its current level, frequently accounts for a
sizeable portion of a service member’s estate. Allowing payment of the death gratuity to a trust
would provide greater planning capability for a service member to provide payments to those
who require the protections of a trust, such as minor children or incapacitated adults.

There is currently no express statutory authority for a service member to designate a legal
entity, such as a trust, as the beneficiary of his or her death gratuity. However, there are several
reasons a service member might prefer to designate a legal entity, such as a trust, as the
beneficiary of a death gratuity, rather than to designate a natural person. For example, service
members often wish to name their minor children as beneficiaries of their death gratuity. In
some instances, simply designating the gratuity for a surviving spouse is acceptable to the
member. However, in other situations, such as where a service member has children and does
not have a good relationship with the other parent, a service member might prefer to provide





directly for a child. When minor children are designated as the death gratuity beneficiary, it is
possible that a person other than an individual designated by the member may receive the
gratuity payment on behalf of the minor child. For instance, the gratuity may be disbursed into a
custodial account for the child, where the custodian was not selected by the member and the
minor will gain full control funds upon attaining the age of 18 or 21 years. Such a system does
not allow the service member to designate a trustee where a trustee of the service member’s
choosing would manage the monetary asset during and even after the child’s minority. Many
estate planning professionals suggest that trusts or custodial accounts for minors should not
terminate upon the age of majority, but rather at a time when it is anticipated the child will be
mature enough to manage his or her own finances. Under this proposal, service members would
have better planning capability to provide for their minor children in a manner that ensures
responsible management of the death gratuity payment.

In addition to trusts for minors, trusts are often established for either incapacitated adults
or adults who have simply proven incapable of managing significant amounts of money. In the
case of incapacitated or special needs adults, trusts allow money to be used on behalf of the
beneficiary while not diminishing Social Security disability payments as a result of personal
assets. This proposal would allow the death gratuity to serve such individuals while not
impacting eligibility for Social Security disability payments. Service members might also desire
to name a trustee for a sibling or other adult that the service member finds incapable of handling
a significant payment of money for reasons such as substance abuse or prior financial
mismanagement. Under this proposal, service members could establish a supplemental or
special needs trust for the benefit of the intended beneficiary, while naming a separate trustee to
ensure the proceeds to the trust are utilized in a responsible manner.

Budget Implications: There are no resource requirements or proposed offsets associated with
this proposal. This proposal would reduce the gift tax receipts going to the Treasury triggered by
the transfer of death gratuities directly to trusts instead of first being given to intermediary
custodians. The Treasury Department estimates the cost to be less than $1 million per year.

Changes to Existing Law: This proposal would make the following changes to section 1477 of
title 10, United States Code:

8§ 1477. Death Gratuity: eligible survivors.

(a) DESIGNATION OF RECIPIENTS.—(1) On and after July 1, 2008, or such earlier date as
the Secretary of Defense may prescribe, a person covered by section 1475 or 1476 of this title
may designate one or more persons to receive all or a portion of the amount payable under
section 1478 of this title. The designation of a person to receive a portion of the amount shall
indicate the percentage of the amount, to be specified only in 10 percent increments, that the
designated person may receive. The balance of the death gratuity, if any, shall be paid in
accordance with subsection (b).

(2) If a person covered by section 1475 or 1476 of this title has a spouse, but designates a
person other than the spouse to receive all or a portion of the amount payable under section 1478
of this title, the Secretary concerned shall provide notice of the designation to the spouse.

(3) In this subsection, the term “person” includes—






(A) the estate of the member; or

(B) a trust legally established under any Federal, State, or territorial law,
including a supplemental or special needs trust established under subparagraph (A) or (C)
of section 1917(d)(4) of the Social Security Act (42 U.S.C. 1396p(d)(4)) for the sole
benefit of a dependent child considered disabled under section 1614(a)(3) of that Act (42
U.S.C. 1382c(a)(3)) who is incapable of self-support because of mental or physical

incapacity.

(b) DISTRIBUTION OF REMAINDER; DISTRIBUTION IN ABSENCE OF DESIGNATED
RECIPIENT.—If a person covered by section 1475 or 1476 of this title does not make a
designation under subsection (a) or designates only a portion of the amount payable under
section 1478 of this title, the amount of the death gratuity not covered by a designation shall be
paid as follows:

(1) To the surviving spouse of the person, if any.

(2) If there is no surviving spouse, to any surviving children (as prescribed by
subsection (d)) of the person and the descendants of any deceased children by
representation.

(3) If there is none of the above, to the surviving parents (as prescribed by
subsection (c)) of the person or the survivor of them.

(4) If there is none of the above, to the duly-appointed executor or administrator
of the estate of the person.

(5) If there is none of the above, to other next of kin of the person entitled under
the laws of domicile of the person at the time of the person's death.

(c) TREATMENT OF PARENTS.—For purposes of subsection (b)(3), parents include fathers
and mothers through adoption. However, only one father and one mother may be recognized in
any case, and preference shall be given to those who exercised a parental relationship on the
date, or most nearly before the date, on which the decedent entered a status described in section
1475 or 1476 of this title.

(d) TREATMENT OF CHILDREN.—Subsection (b)(2) applies, without regard to age or
marital status, to—
(1) legitimate children;
(2) adopted children;
(3) stepchildren who were a part of the decedent's household at the time of his
death;
(4) illegitimate children of a female decedent; and
(5) illegitimate children of a male decedent—
(A) who have been acknowledged in writing signed by the decedent;
(B) who have been judicially determined, before the decedent's death, to
be his children;
(C) who have been otherwise proved, by evidence satisfactory to the
Secretary of Veterans Affairs, to be children of the decedent; or
(D) to whose support the decedent had been judicially ordered to
contribute.





(e) EFFECT OF DEATH BEFORE RECEIPT OF GRATUITY.—If a person entitled to all or a
portion of a death gratuity under subsection (a) or (b) dies before the person receives the death
gratuity, it shall be paid to the living survivor next in the order prescribed by subsection (b).
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SEC. . REVISION AND CONSOLIDATION OF LAWS APPLICABLE TO
CHILDHOOD EDUCATION PROGRAMS OF THE DEPARTMENT OF
DEFENSE.
(a) REVISION AND CONSOLIDATION.—Chapter 88 of title 10, United States Code, is
amended—
(1) by amending the chapter heading to read as follows:
“CHAPTER 88—MILITARY FAMILY PROGRAMS, MILITARY CHILD CARE,
AND CHILDHOOD EDUCATION PROGRAM”; and

(2) by adding at the end the following new subchapter:
“SUBCHAPTER IHI—CHILDHOOD EDUCATION PROGRAM

“Sec.

“1801. Defense dependents’ school system.

“1802. Enrollment eligibility; categories of enroliment.
“1803. Special education programs.

“1804. Other educational and school programs.

“1805. Personnel matters.

“1806. School advisory committees.

“1807. Annual academic performance assessments.

“1808. Acceptance of gifts for defense dependents’ schools.
“1809. Definitions.

“81801. Defense dependents’ school system
“(a) DEFENSE DEPENDENTS’ SCHOOL SYSTEM ESTABLISHED.—The Secretary of
Defense shall operate a school system (hereafter in this subchapter referred to as the
‘defense dependents’ school system’) that—
“(1) shall provide or arrange elementary and secondary educational programs
for dependents of members of the armed forces on active duty and Department of

Defense full-time civilian employees assigned to an overseas area on an
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accompanied tour of duty, on a space-required, tuition-free basis, in accordance with
section 1802;

“(2) may provide or arrange educational programs for dependents of members
of the armed forces on active duty and Department of Defense full-time civilian
employees residing on a military installation in the United States if the Secretary
makes a determination that a local educational agency that operates adjacent to the
military installation does not provide educational programs—

“(A) as free public educational programs;

“(B) in the English language; or

*(C) comparable to free public educational programs provided by similar
local educational agencies in the same State, or in the case of the Commonwealth
of Puerto Rico or Guam, comparable to the educational programs of the District
of Columbia public schools;

“(3) shall provide or arrange special education programs in accordance with
section 1803;

“(4) shall provide or arrange home school auxiliary services support and
school meal programs in accordance with subsections (d) and (e), respectively, of
section 1804; and

“(5) may provide or arrange preschool programs, virtual elementary or
secondary education programs, and summer school programs, in accordance with

subsections (a), (b) and (c), respectively, of section 1804.
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“(b) PROVISION OR ARRANGEMENT OF EDUCATIONAL PROGRAMS.—The Secretary,
through the defense dependents’ school system, shall provide or arrange an elementary or
secondary educational program described in subsection (a) by—

“(1) operating an elementary or secondary school in an overseas area or in the
United States;

“(2) entering into an arrangement with a non-Department of Defense
educational agency in the United States to provide an elementary or secondary
educational program for dependents residing on a military installation in the United
States, if the Secretary determines—

“(A) the dependents are eligible under section 1802;

“(B) a school operated by the defense dependents’ school system is not
reasonably available to the dependents; and

“(C) a free and appropriate educational program is not available to the
dependents through a local educational agency that operates adjacent to the
military installation, which determination shall be made in accordance with the
criteria described in subparagraphs (A) through (C) of subsection (a)(2); or

“(3) providing funds for tuition and related expenses in order to provide an
educational program for dependents described in subsection (a)(1) who attend a non-
Department of Defense elementary or secondary school when an elementary or
secondary school in the defense dependents’ school system is not reasonably available
in the overseas area, which educational program—

“(A) shall be acceptable to the Secretary;
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“(B) shall be consistent, to the maximum extent practicable, with the
Department of State regulations relating to the availability of financial
assistance for the elementary and secondary education of dependents of
Department of State personnel overseas; and
“(C) may include private boarding schools located in the United States
or in an overseas area.
“(c) EDUCATIONAL PROGRAM CONTENT.—Educational programs provided or
arranged under this subchapter—
“(1) shall include programs for dependents who are children with disabilities
or are infants or toddlers with disabilities in accordance with section 1803; and
“(2) to the maximum extent practicable, and consistent with all applicable
laws, shall provide programs for each of the following groups of dependents:
“(A) Dependents who are academically gifted.
“(B) Dependents with an interest in a career technical education
pathway.
“(C) Dependents who are English learners.
“(d) ADMINISTRATION OF THE DEFENSE DEPENDENTS’ SCHOOL SYSTEM.—
“(1) IN GENERAL.—The Secretary shall administer the defense dependents’
school system through a Defense Agency or Department of Defense Field Activity
established or designated by the Secretary for that purpose.

“(2) DIRECTOR.—
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“(A) IN GENERAL.—The Secretary shall select a civilian Director of the
Defense Agency or Department of Defense Field Activity established or
designated under paragraph (1).

“(B) PROHIBITION.—A member of the armed forces on active duty
may not be assigned or detailed to serve as the Director.

“(3) FINANCIAL MATTERS.—

“(A) REIMBURSEMENT FOR EDUCATIONAL SERVICES.—When the
Secretary, through the defense dependents’ school system, provides
educational services under this subchapter to a class of dependent whose
eligibility under section 1802 is determined based on the sponsors’
employment with a non-Department of Defense Federal agency or a non-
Federal organization, such agency or organization shall, upon the Secretary’s
request, reimburse the Secretary for the educational services at rates
prescribed by the Secretary for those services.

“(B) PAYMENTS RECEIVED.—AnNY payments received by the Secretary
under this paragraph shall be credited to the account used by the Secretary for

the operation of educational programs under this subchapter.

“81802. Enrollment eligibility; categories of enrollment

“(a) ENROLLMENT ELIGIBILITY.—The Secretary shall establish—

“(1) the classes of dependents that are eligible to enroll in educational

programs under this subchapter; and
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“(2) the category of enrollment under which each class of dependent
described in paragraph (1) is eligible to enroll in educational programs under this
subchapter.

“(b) CATEGORIES OF ENROLLMENT.—

“(1) IN GENERAL.—The Secretary shall assign a category of enrollment for
each such class of dependent that includes a space basis for enroliment and a tuition
basis for enrollment.

“(2) SPACE BASIS FOR ENROLLMENT.—

“(A) IN GENERAL.—The Secretary shall establish the space basis for
enrollment for each such class of dependent as either—

“(i) a space-required basis, under which space in the educational
program shall be made available for all dependents of a class of
dependent; or

“(ii) a space-available basis, under which enrollment is available
for a class of dependent only if space in the educational program is
available without having to add additional capacity in terms of staff,
resources, or facility space.

“(B) SPACE AVAILABILITY METHOD.—The Secretary shall establish the
method by which space availability is determined and prioritized.

“(3) TUITION-BASIS FOR ENROLLMENT—The Secretary shall establish the

tuition basis for enrollment for each such class of dependent as either—
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“(A) a tuition-free basis, under which enrollment of a class of
dependent in an educational program under this subchapter is available at no
cost to the class of dependent; or

“(B) a tuition-paying basis, under which enrollment of a class of
dependent requires payment for the educational services provided to each
dependent in the class of dependent in accordance with section 1801(d)(3).

“(c) ENROLLMENT ELIGIBILITY DETERMINATIONS.—In carrying out this subchapter the
Secretary shall make initial enrollment eligibility determinations for classes of dependents.
Once the Secretary establishes enrollment eligibility for a class of dependent, the Secretary
may then make an enrollment determination for an individual dependent regarding—

(1) the continued enrollment of the dependent in an educational program under
this subchapter for the remainder of a school year and beyond as the Secretary determines
appropriate, notwithstanding a change during such school year in the status of the sponsor
that, except for this paragraph, would otherwise terminate the eligibility of the dependent
to remain enrolled in the program;

“(2) the removal of the dependent from enrollment in an educational program
provided by the Secretary under this subchapter at any time for good cause determined by
the Secretary; or

“(3) the enrollment of the dependent in a virtual elementary or secondary
educational program under this subchapter.

*“81803. Special education programs
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“(a) IN GENERAL.—The Secretary of Defense shall provide or arrange special education
programs under this subchapter that meet the educational needs of dependents who are children
with disabilities and of dependents who are infants or toddlers with disabilities.

“(b) INDIVIDUALS WITH DISABILITIES EDUCATION ACT APPLICABILITY.—

“(1) IN GENERAL.—Notwithstanding section 1804(a), the provisions of part B
of the Individuals with Disabilities Education Act (20 U.S.C. 1411 et seq.), other
than the funding and reporting provisions, shall apply to the educational programs
provided and arranged under this subchapter, including—

“(A) the requirement that children with disabilities, aged 3 to 21,
inclusive, receive a free appropriate public education; and

“(B) the provision of substantive rights, protections, and procedural
safeguards required by such part B to or for all dependents eligible to
participate in an education program under this subchapter.

“(2) INFANTS AND TODDLERS WITH DISABILITIES.— In accordance with
individualized family service plans required by section 636 of the Individuals with
Disabilities Education Act (20 U.S.C. 1436 et seq.), the Secretary shall—

“(A) establish a comprehensive, coordinated, multidisciplinary
program of early intervention services for dependents who are infants and
toddlers with disabilities;

“(B) establish the role of each Department of Defense component

involved in the provision of the program described in subparagraph (A); and
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“(C) ensure that the program described in subparagraph (A) provides
all substantive rights, protections, and procedural safeguards (including due
process procedures) required by part C of such Act (20 U.S.C. 1431 et seq.).

“81804. Other educational and school programs

“(a) PREscHoOL PROGRAMS.—The Secretary of Defense may provide preschool
educational programs for dependents who are of preschool age if funding for preschool
educational programs is available.

“(b) VIRTUAL ELEMENTARY AND SECONDARY EDUCATION PROGRAMS.—The Secretary
may establish comprehensive and supplemental virtual elementary or secondary education
programs to support the educational needs of dependents determined eligible under section 1802.

“(c) SUMMER SCHOOL PROGRAM.—

“(1) IN GENERAL.—The Secretary may provide an optional summer school
program under this subchapter for dependents.

“(2) FINANCIAL BASIS.—(A) The summer school program shall be provided on
the same financial basis as programs offered during the regular school year, except
that the Secretary may require the sponsor of any dependent to pay reasonable fees for
all or a portion of the summer school program in which the dependent is enrolled, to
the extent that the Secretary determines such payment is appropriate.

(B) Amounts collected pursuant to this paragraph shall be credited to the
account used by the Secretary for the operation of the summer school program.

“(d) HOME SCHOOL AUXILIARY SERVICES SUPPORT.—

“(1) IN GENERAL.—The Secretary shall ensure that dependents who are

educated in a home school setting and are otherwise eligible to enroll in a school
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operated by the defense dependents’ school system on a tuition-free, space-required
basis, are permitted to use or receive auxiliary services of or at the school so
operated on the same basis as the dependents enrolled in such school.

“(2) AUXILIARY SERVICES.—In this subsection, the term ‘auxiliary services’,
when used with respect to a school, includes—

“(A) the taking of national assessments and college admission tests
administered by the school;

“(B) the use of academic resources of the school;

“(C) access to the school media center;

“(D) after- hours use of the school facilities in the same manner as
such use is provided to students who are not home- schooled; and

“(E) participation in the school’s music, sports, and other
extracurricular and interscholastic activities.

“(e) SCHooL MEAL PROGRAMS.—

“(1) IN GENERAL.—The Secretary shall operate school meal programs within
the defense dependents’ school system in accordance with the Richard B. Russell
National School Lunch Act (42 U.S.C. 1751 et seq.) and the Child Nutrition Act of
1966 (42 U.S.C. 1771 et seq.).

“(2) AUTHORITY TO USE APPROPRIATED FUNDS.—Subject to paragraph (3),
amounts appropriated to the Department of Defense for the operation of the schools
under this subchapter may be used by the Secretary to pay the difference between—

“(A) the cost of operating a school meal program; and

“(B) funds received from operating the school meal program.
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“(3) LiMmITATION.—The authority provided by paragraph (2) may be used only
if the Secretary determines that the funds received from operating a school meal
program are insufficient to operate the school meal program.

“81805. Personnel matters
“(a) EXCEPTED SERVICE.—

“(1) EDUCATOR POSITIONS IN THE EXCEPTED SERVICE.—The Secretary of
Defense may establish, as positions in the excepted service, such educator positions
within the defense dependents’ school system that the Secretary determines are
necessary to carry out the educational functions of the defense dependents’ school
system.

“(2) GOVERNANCE OF EDUCATORS APPOINTED TO, AND EDUCATOR POSITIONS
IN, THE EXCEPTED SERVICE.—Notwithstanding any provision of title 5, in carrying
out this section, the Secretary shall have sole and exclusive discretion to provide
for—

“(A) the establishment and classification of educator positions;

“(B) the recruitment and appointment of educators;

“(C) the fixing of compensation for service in educator positions,
including basic pay, benefits, incentives, and allowances;

“(D) the fixing of travel and related expenses for educators;

“(E) the leave and the leave system for educators;

“(F) the performance management system for educators; and

“(G) the employment of teachers during a recess period.
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“(3) INAPPLICABILITY OF SECTION 5533 OF TITLE 5 TO TEACHERS EMPLOYED
DURING RECESS PERIODS.—Section 5533 of title 5 shall not apply to a teacher
described in paragraph (2)(G) with respect to—

“(A) employment during a recess period; or
“(B) the receipt of quarters, allowances, or additional compensation
related to employment during a school break.

“(4) RATES OF BAsIc PAY.—Subject to subsection (c), the Secretary shall have
sole and exclusive discretion to fix the rates of basic pay for educator positions
established under this section in amounts that are—

“(A) in relation to the rates of pay provided for comparable positions
in the Department of Defense; and

“(B) subject to the same limitations on maximum rates of pay
established for employees of the Department of Defense.

“(5) BENEFITS, INCENTIVES, ALLOWANCES, TRAVEL AND RELATED EXPENSES,
AND LEAVE.—The Secretary may provide benefits, incentives, allowances, travel and
related expenses, and leave for educators under this section at a level that is not in
excess of the level of benefits, incentives, allowances, travel and related expenses,
and leave, respectively, provided for comparable positions under title 5.

“(b) CONVERSION OF POSITIONS FROM EXCEPTED SERVICE TO COMPETITIVE
SERVICE.—
“(1) IN GeNErRAL.—AII non-educator, non-attorney, excepted service positions

pursuant to section 2164 of this title, as such section was in effect on the day before
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the date of the enactment of the National Defense Authorization Act for Fiscal Year

2019, are converted from the excepted service to the competitive service.

“(2) TIMING OF CONVERSIONS.—The Secretary of Defense shall make the
conversions described in paragraph (1) not later than 90 days after the date of the
enactment of the National Defense Authorization Act for Fiscal Year 2019.

“(c) GRANDFATHER PROVISION.—No individual who is employed under the Defense
Dependents’ Education Act of 1978 (20 U.S.C. 921 et seq.) or under section 2164 of this
title, as such Act or section, respectively, was in effect on the day before the date of the
enactment of the National Defense Authorization Act for Fiscal Year 2019, shall suffer any
loss of or decrease in pay as a result of a conversion made under subsection (a) or (b).
“81806. School advisory committees

“(a) COMMITTEES ESTABLISHED.—The Secretary of Defense shall establish a school
advisory committee for each elementary or secondary school operated by the defense
dependents’ school system.

“(b) ScHooL ApVISOrRY COMMITTEE COMPOSITION.—The Secretary shall establish
the composition of a school advisory committee, the method by which a member of the
school advisory committee is elected, and the length of service of members of the school
advisory committee.

“(c) ScHooL ADVISORY COMMITTEE OPERATIONS.—

“(1) IN GENERAL.—The Secretary shall establish the role of the school
advisory committee in advising—

“(A) the school principal and superintendent with respect to—

“(i) curriculum and local budget execution; and
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“(ii) other matters relevant to the provision of high-quality
educational programs; and
“(B) the local military commander with respect to issues concerning
dependents’ education within the jurisdiction of the command.
“(2) MEETINGS.—Meetings conducted by school advisory committees shall be
open to the public, except as provided in paragraph (3).
“(3) FEDERAL ADVISORY COMMITTEE AcT.—School advisory committees
established under this section need not comply with the provisions of the Federal
Advisory Committee Act (5 U.S.C. App.), but may close meetings in accordance
with such Act.
“(4) REIMBURSEMENT FOR EXPENSES.—School advisory committee members
shall serve on the school advisory committee without pay, except that the Secretary
may provide for reimbursement of a school advisory committee member for
expenses, related to service on the school advisory committee, incurred by the
member for travel, transportation, lodging, meals, program fees, activity fees, and
other expenses that the Secretary determines are reasonable and necessary.
“81807. Annual academic performance assessments

“(a) AssessMENTS.—The Secretary of Defense shall establish the method for annually
assessing the academic performance of the students, the schools, and the defense dependents’
school system under this subchapter.

“(b) RESULTS AVAILABLE TO SPONSOR.—The Secretary shall make available the
results of the annual academic assessment of a dependent enrolled in the defense

dependents’ school system to the sponsor of such dependent.
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“(c) PuBLic SUMMARY.—The Secretary shall also make available publicly the
summary results of the annual academic assessment, except where the public availability of
such results—

“(1) would not yield statistically reliable information; or
“(2) would reveal personally identifiable information about an individual
student.
“81809. Definitions

“In this subchapter:

“(1) AcTivE DUTY.—The term ‘active duty’ has the meaning given the term in
section 101(d) of this title, except that—

“(A) a member of a reserve component shall be considered on active
duty only if such member possesses an order that directs the member’s
activation for not less than one full year (365 days or more); and

“(B) a member of the National Guard on full-time National Guard duty
with an order that directs such duty for not less than one full year (365 days or
more) shall be deemed to be on active duty.

“(2) CHILD WITH A DISABILITY.—The term “child with a disability’ has the
meaning given the term in section 602 of the Individuals with Disabilities Education

Act (20 U.S.C. 1401).

“(3) CLAss OF DEPENDENT.—The term *class of dependent’ means a category
of dependents that the Secretary of Defense determines has similar sponsors with

respect to citizenship, sponsoring agency, and condition of service.
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“(4) COMPETITIVE SERVICE.—The term ‘competitive service’ has the meaning
given the term in section 2102 of title 5.

“(5) DEPENDENT.—The term ‘dependent’ means an individual who—

“(A) has not completed secondary school;

“(B)(i) is the child, stepchild, adopted child, ward, or spouse of a
sponsor; or

“(it)(1) is a resident in the household of a sponsor who stands in loco
parentis to such individual; and

“(I1) receives one-half or more of such individual’s support from the
sponsor; and

“(C) is eligible to enroll in an educational program under this
subchapter.

“(6) EDUCATOR.—The term “educator’ means an individual qualified to
administer, manage, supervise, perform, or support education or training work when
the paramount requirement of the position is knowledge of, or skill in, education,
training, or instruction processes.

“(7) EXCEPTED SERVICE.—The term “excepted service’ has the meaning given
the term in section 2103 of title 5.

“(8) INFANT OR TODDLER WITH A DISABILITY.—The term ‘infant or toddler
with a disability’ has the meaning given the term in section 632 of the Individuals
with Disabilities Education Act (20 U.S.C. 1432).

“(9) OVERSEAS AREA.—The term ‘overseas area,” when used in a geographic

sense, means any area situated outside the United States.
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“(10) ScHooL MEAL PROGRAM.—The term ‘school meal program’ means a
program operated by the Secretary to provide breakfast meals, lunch meals, or
afternoon snacks, to dependents enrolled in the schools operated by the defense
dependents’ school system.

“(11) SpoNsOR.—The term ‘sponsor’ means a person who is eligible to enroll
a dependent of the person in an educational program under this subchapter.

“(12) UNITED STATES.—The term ‘United States,” when used in a geographic
sense, means the several States, the District of Columbia, the Commonwealth of Puerto
Rico, the Commonwealth of the Northern Mariana Islands, and Guam.”.

(b) ACCEPTANCE OF GIFTS FOR DEFENSE DEPENDENTS' SCHOOLS.—

(1) TRANSFER AND REDESIGNATION.—Section 2605 of title 10, United States
Code, is transferred to subchapter 111 of chapter 88 of such title (as added by subsection
(@), inserted after section 1807, and redesignated as section 1808.

(2) TECHNICAL CORRECTION.—Subsection (c) of such section, as so transferred
and redesignated, is amended by striking “Subsection (c)” and inserting “Subsection (g)”.

(3) CONFORMING AMENDMENT.—Subsection (g) of such section, as so transferred
and redesignated, is amended by striking “the following:” and all that follows through the
period and inserting “a school established pursuant to section 1801.”.

(4) CLERICAL AMENDMENTS.—

(A) SECTION HEADING. —The heading of such section, as so transferred and

redesignated, is amended to read as follows:

“8§ 1808. Acceptance of gifts for defense dependents' schools”.
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(B) TABLE OF SECTIONS.—The table of sections at the beginning of chapter

155 of such title is amended by striking the item relating to section 2605.

(c) AUTHORITY TO ACCEPT VOLUNTARY SERVICES IN SUPPORT OF THE DEFENSE
DEPENDENTS’ SCHOOL SYSTEM.—Subparagraph (B) of section 1588(a)(3) of title 10, United
States Code, is amended by inserting “, including voluntary services in support of the defense
dependents’ school system described in subchapter 111 of chapter 88 of this title” before the
period.

(d) CLERICAL AMENDMENTS TO THE TABLE OF CHAPTERS AND THE TABLE OF
SUBCHAPTERS.—

(1) TABLE OF CHAPTERS.—The items relating to chapter 88 in the table of chapters
at the beginning of subtitle A of title 10, United States Code, and in the table of chapters
at the beginning of part Il of such subtitle, are each amended to read as follows:

“88. Military Family Programs, Military Child Care, and Childhood Education Program .. 1781".

(2) TABLE OF sUBCHAPTERS.—The table of subchapters at the beginning of

chapter 88 of such title is amended by adding at the end the following new item:
“I11. Childhood Education Program ............c.ooveiieviiieineiiienie s 1801.”.

(e) CONFORMING REPEALS.—
(1) REPEALS.—
(A) IN GENERAL.—The following provisions of law are repealed:
(i) The Defense Dependents’ Education Act of 1978 (20 U.S.C.
921 et seq.).
(ii) The Defense Department Overseas Teachers Pay and Personnel
Practices Act (20 U.S.C. 901 et seq.)

(iii) Section 2164 of title 10, United States Code.
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(iv) Section 2243 of title 10, United States Code.
(2) SCHOOL LUNCH AND CHILD NUTRITION PROGRAM AMENDMENTS RELATED TO
THE REPEAL OF SECTION 2243 OF TITLE 10, UNITED STATES CODE.—
(A) ScHooL LUNCH PROGRAM.—Section 20 of the Richard B. Russell

National School Lunch Act (42 U.S.C. 1769b) is amended—
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(1) in the section heading, by striking “DEPARTMENT OF
DEFENSE OVERSEAS DEPENDENTS’ SCHOOLS”; and inserting
“DEFENSE DEPENDENTS’ SCHOOL SYSTEM IN OVERSEAS
AREAS”; and

(it) in subsection (a), by striking “Department of Defense
dependents’ schools which are located outside the United States, its
territories or possessions” and inserting “overseas schools established
pursuant to section 1801 of title 10, United States Code”.

(B) CHILD NUTRITION PROGRAM.—Section 20 of the Child Nutrition Act of

1966 (42 U.S.C. 1789) is amended—

(1) in the section heading, by striking “DEPARTMENT OF
DEFENSE OVERSEAS DEPENDENTS’ SCHOOLS” and inserting
“DEFENSE DEPENDENTS’ SCHOOL SYSTEM IN OVERSEAS
AREAS”; and

(it) in subsection (a), by striking “Department of Defense
dependents’ schools which are located outside the United States, its
territories or possessions” and inserting “overseas schools established

pursuant to section 1801 of title 10, United States Code”.
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(3) CLERICAL AMENDMENTS TO TABLE OF SECTIONS.—

(A) SECTION 2164.—The table of sections at the beginning of chapter 108
of title 10, United States Code, is amended by striking the item relating to section
2164.

(B) SECTION 2243.—The table of sections at the beginning of chapter 134
of title 10, United States Code, and at the beginning of subchapter I of such
chapter, are each amended by striking the item relating to section 2243.

(f) CROSS REFERENCE CONFORMING AMENDMENTS.—

(1) Paragraph (22) of section 5102(c) of title 5, United States Code, is amended
by striking ““teachers’ and ‘teaching positions’ as defined by section 901 of title 20” and
inserting “teachers and teaching positions in a school established pursuant to section 1801
of title 10”.

(2) Subsection (d) of section 5334 of title 5, United States Code, is amended by
striking *“as defined by section 901 of title 20" and inserting “in a school established
pursuant to section 1801 of title 10”.

(3) Subparagraph (D) of section 5533(d)(7) of title 5, United States Code, is
amended by striking “section 907 of title 20” and inserting “section 1805(a)(2)(G) of
title 10”.

(4) Clause (xiii) of matter following section 5541(2)(C) of title 5, United States
Code, is amended by striking “as defined by section 901 of title 20” and inserting “in a
school established pursuant to section 1801 of title 10”.

(5) Section 5722 of title 5, United States Code, is amended—
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(A) in subsection (b)(1), by striking “chapter 25 of title 20” and inserting

“subchapter 111 of chapter 88 of title 10”; and

(B) in subsection (c)(1), by striking “chapter 25 of title 20” and inserting

“subchapter 111 of chapter 88 of title 10”.

(6) Clause (ix) of matter following section 6301(2)(B) of title 5, United States
Code, is amended by striking “as defined by section 901 of title 20” and inserting “in a
school established pursuant to section 1801 of title 10”.

(7) The matter following clause (xii) of section 8331(1) of title 5, United States
Code, is amended by striking “have the meanings given them by section 901 of title 20”
and inserting “means a teacher or teaching position in a school established pursuant to
section 1801 of title 10”.

(8) Subsection (b) of section 8701 of title 5, United States Code, is amended by
striking “have the meanings given them by section 901 of title 20” and inserting “means a
teacher or teaching position in a school established pursuant to section 1801 of title 10”.

(9) Subparagraph (C) of section 202(7) of the Toxic Substances Control Act (15
U.S.C 2642(7)) is amended by striking “school operated under the defense dependents’
education system provided for under the Defense Dependents' Education Act of 1978 (20
U.S.C. 921 et seq.)” and inserting “school established pursuant to section 1801 of title 10,
United States Code”.

(10) Paragraph (1) of section 203(l) of the Toxic Substances Control Act (15
U.S.C. 2643(1)) is amended by striking “school operated under the defense dependents’

education system provided for under the Defense Dependents' Education Act of 1978 (20
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U.S.C. 921 et seq.)” and inserting “school established pursuant to section 1801 of title 10,
United States Code.” .
(11) The second sentence of section 206(b)(2) of the Toxic Substances Control
Act (15 U.S.C 2646(b)(2)) is amended by striking “school operated under the defense
dependents’ education system provided for under the Defense Dependents' Education Act
of 1978 (20 U.S.C. 921 et seq.)” and inserting “school established pursuant to section
1801 of title 10, United States Code” .
(12) Subsection (c) of section 1231 of the Panama Canal Act of 1979 (22 U.S.C.
3671) is amended—
(A) in paragraph (1)—
(1) by striking “Section 5(c) of the Defense Department Overseas
Teachers Pay and Personnel Practices Act (20 U.S.C. 903(c))” and
inserting “Section 1805 of title 10, United States Code, ; and
(ii) by striking “Department of Defense Overseas Dependent
School System” and inserting “defense dependents’ school system
established pursuant to section 1801 of title 10, United States Code,”; and
(B) in paragraph (2)—
(i) by striking “Section 6(a)(2) of the Defense Department
Overseas Teachers Pay and Personnel Practices Act (20 U.S.C.
904(a)(2))” and inserting “Section 1805 of title 10, United States Code, ;

and
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(ii) by striking “Department of Defense Overseas Dependent
School System” and inserting “defense dependents’ school system
established pursuant to section 1801 of title 10, United States Code,”.

(13) Subparagraph (B) of section 1132(g)(1) of the Education Amendments of
1978 (25 U.S.C. 2012(g)(1)) is amended—

(A) in clause (i), by striking “under the Defense Department Overseas

Teacher Pay and Personnel Practices Act” and inserting “established pursuant to

section 1801 of title 10, United States Code”; and

(B) in clause (ii))—

(1) in the first sentence, by striking “aspects of the Defense
Department Overseas Teachers Pay and Personnel Practices Act pay
provisions” and inserting “aspects of the pay provisions established under
section 1805 of title 10, United States Code,”; and

(ii) in the second sentence, by striking “that entire Act” and
inserting “all provisions of subchapter 111 of chapter 88 of title 10, United
States Code”.

(14) The first sentence of section 489(a) of title 37, United States Code, is
amended by striking “operated by the Department of Defense under the Defense
Dependents’ Education Act of 1978 (20 U.S.C. 921 et seq.)” and inserting “established
pursuant to section 1801 of title 10”.

(15) The third sentence of section 490(b)(1) of title 37, United States Code, is
amended by striking “operated under the Defense Dependents’ Education Act of 1978

(20 U.S.C. 921 et seq.)” and inserting “established pursuant to section 1801 of title 10”.
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2019.

(16) Subparagraph (C) of section 1461(3) of the Safe Drinking Water Act (42
U.S.C. 300j-21(3)) is amended by striking “operating under the defense dependent’s
education system provided for under the Defense Dependent’s Education Act of 1978 (20
U.S.C. 921 and following)” and inserting “established pursuant to section 1801 of title
10, United States Code”.

(17) Paragraphs (1)(C) and (2)(A) of section 41201(c) of the Violence Against
Women Act of 1994 (34 U.S.C. 12451(c)) are each amended by striking “under section
2164 of title 10, United States Code or section 1402 of the Defense Dependents’
Education Act of 1978” and inserting “pursuant to section 1801 of title 10, United States
Code”.

(18) Paragraphs (2)(A) and (3) of section 41303(c) of the Violence Against
Women Act of 1994 (34 U.S.C. 12463(c)) are each amended by striking “under section
2164 of title 10, United States Code or section 1402 of the Defense Dependents’
Education Act of 1978” and inserting “pursuant to section 1801 of title 10, United States
Code”.

(19) Section 223 of the FAA Modernization and Reform Act of 2012 (49 U.S.C.
106 note) is amended by striking “meet the eligibility requirements of section 2164(c) of
title 10” and insert “meet the requirements of section 1803 of title 10”.

(9) EFFecTIVE DATE.—The amendments made by this section shall take effect on July 1,

(h) TRANSITION PROVISION FOR CERTAIN STUDENTS.—The Secretary shall permit a

dependent who meets the eligibility requirements of a provision of law repealed by clause (i) or

(iii) of subsection (e)(1), as such provision was in effect on June 30, 2019, to continue to attend
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the school the dependent attended or was enrolled in on June 30, 2019, through the terminal year
of such school.

*[Please note: The “Changes to Existing Law’ section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

The proposal seeks to consolidate existing statutory law under a new subchapter of
chapter 88 of title 10 of the United States Code. This requires that existing statutory law
governing the Department of Defense Education Activity (DoDEA) in titles 10 and 20 of the
United States Code (U.S.C.) is struck and replaced with new consolidated statutory law. This
will allow for DoDEA to be governed under one set of laws in title 10 of the U.S.C. as a single
school system. The sections of law that will be replaced with the new consolidated language are
sections 901-907 and 921-932 of title 20 and section 2164 of title 10. The provisions codified in
title 20 cover only overseas operations of DoDEA, while section 2164 of title 10 covers
domestic operations of DoDEA.

DoDEA's school system is the product of two independent, but parallel statutory efforts
that span the last 60 years to ensure children of Department of Defense (DoD)-affiliated families
are provided a high-quality, free public education. DoDEA has assessed that a single, unified
version of the law that facilitates the operation of the DoDEA elementary and secondary school
system consistently as a single school system would dramatically improve DoDEA's ability to
effectively and efficiently administer and operate such schools. This includes Secretary of
Defense (SECDEF) authority to establish: (1) educator positions throughout DoDEA in the
excepted service; (2) an enrollment eligibility framework for SECDEF use in determining the
classes of dependents authorized to enroll in a DoD elementary or secondary school and the
tuition and space basis under which such dependents can enroll; (3) the requirement to establish
special education programs in accordance with the Individuals with Disabilities Education Act
(IDEA); (4) the authority to establish other educational and school programs; (5) the requirement
to establish school advisory bodies; and (6) the requirement to perform academic performance
assessments. Finally, the legislative proposal will increase the SECDEF's discretion, facilitating
the SECDEF’s ability to govern the administration and operation of the system through
regulation.

The current law: (1) is not well organized due to the many add-on provisions over the
years; (2) is excessive in addressing specific operational areas limiting the SECDEF's discretion
to regulate more flexibility through regulations; and (3) contains expired, time-based
requirements that should not be included in enduring sections of the law.

The proposal replaces existing DoDEA-specific law with a unified version that would be
established as a new subchapter of chapter 88 of title 10, United States Code. This proposal
would clearly establish DoDEA as a single, unified elementary and secondary school system,
facilitating operational consistency between DoDEA's domestic and overseas regions and
providing the SECDEF with appropriate discretion to govern and regulate through policy.
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The proposal would not go into effect until July 1, 2019. This provides DoDEA the time
to put in place the necessary policies needed to implement the law and operations of DoDEA
under this new statutory law.

Specifically, the proposal would do the following:

[Note: For convenience, the U.S.C. sections are used here to reference the Defense
Department Overseas Teachers Pay and Personnel Practices Act (20 U.S.C. 901 et seq.) and the
Defense Dependents’ Education Act of 1978 (20 U.S.C. 921 et seq.).

e Repeal:

(0]

Section 2164 of Title 10. This section deals with authority and standards for the
SECDEF in regards to domestic dependent elementary and secondary schools;
criteria for eligibility; employment matters; reimbursement agreements; and
education for children with disabilities and infants or toddlers with disabilities.
These authorities are laid out in the proposed language in Sections 1801-1803.
Section 901 of Title 20. This section deals with pay and personnel program for
overseas teachers. Section 1805 of the proposed language addresses personnel
matters for both domestic and overseas teachers.

Section 902 of Title 20. This section deals with SECDEF's authority to prescribe
and issue regulations that deal with employment, compensation and other matters
for educators. Section 1805 of the proposed language addresses personnel matters
and Section 1801 deals with establishing and regulating the school system.
Section 903 of Title 20. This section deals with additional employment and
salary practices; exempt positions and salaries and rates of basic compensation.
The proposal covers these matters in Section 1805 and Section 1801.

Section 904 of Title 20. This section deals with matters related to leave,
promotion or reappointment, or transfer. The proposal covers these matters in
Section 1805 and Section 1801.

Section 905 of Title 20. This section deals with authorities and matters related to
quarters, quarter's allowances, and storage of household goods for teachers. The
proposal deals with this under Section 1801 and 1805.

Section 906 of Title 20. This section deals with matters related to items in
addition to basic compensation such as cost-of-living increases, additional
compensation and post differential. The proposal deals with this under Section
1801 and 1805.

Section 907 of Title 20. This section deals with applicability of other laws
regarding teachers. The proposal deals with this under Section 1805.

Section 921 of Title 20. This section deals with authorities in establishing and
operating a defense dependents' education system in overseas areas. Specifically,
it discusses authorities in areas of eligibility, specific programs, optional summer
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school and consultation requirements with Secretary of Education. The proposal
deals with this in Section 1801 and 1804.

Section 922 of Title 20. This section deals with matters related to Director
(establishing, selecting, reporting and functions), operating the system, and
establishing regional or areas offices, reports to Congress, and authorized
numbers of civilian employees. The proposal deals with this matter in Section
1801.

Section 923 of Title 20. This section deals with eligibility, tuition, and
enrollment requirements. The proposal deals with these matters in Section 1801
and 1802.

Section 924 of Title 20. This section deals with Director assessing the
performance of the system, educational assessment measures and other means
suitable for assessing student performance. The proposal deals with these matters
in Section 1807.

Section 925 of Title 20. This section deals with the requirement that President
shall include in his budget for each fiscal year a separate request for funds for
construction of school facilities. The proposal does not deal with this matter in
any specific section.

Section 926 of Title 20. This section deals with authorities related to operating
school system overseas, prescribing regulation in regards to tuition and assistance
where there is no DoD school in operation and matters related to continuation of
enrollment for certain dependents of members of Armed Forces involuntarily
separated, and auxiliary services available to home school students. The proposal
deals with these matters in Sections 1801 and 1802.

Section 927 of Title 20. This section deals with authorities to regulate the
minimum allotment of funds to calculate for the operations of each school. It also
dealt with matters related to Secretary of Education and provisions related to
children with disabilities and infants and toddlers with disabilities. The proposal
does not contain any specific sections related to calculating funds but would be
under the general authorities in Section 1801. The proposal deals with special
education needs in Section 1803.

Section 928 of Title 20. This section deals with the establishment of an advisory
committee for each school and its functions, membership, and elections. The
proposal deals with these matters in Section 1806.

Section 930 of Title 20. This section deals with authorizing the Director to
conduct comprehensive study of the entire defense dependents’ education system.
The proposal deals with these matters in Section 1801.

Section 931 of Title 20. This section deals with the SECDEF's authority to issue
regulations in areas of education goals and objectives, curriculum standards,
professional standards, recertification program, and other areas related to
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organization and operations of the system. The proposal deals with these matters
in Section 1801 and Section 1805.

0 Section 932 of Title 20. This section deals with the definitions of the terms
“dependent” and *“sponsor” , among others, for the purposes of the overseas
schools program. The proposal deals with these matters in Section 1809.

e Inserted Language in Chapter 88 of Title 10:

0 Section 1801. Defense Dependents' School System.

Establishes a unified defense dependents' school system that allows for
elementary and secondary education program overseas and domestically.
(Section 1801(a)(1) and Section 1801(a)(2)).

Authorizes special education programs (Section 1801(a)(3)).

Authorize auxiliary services support and school meal programs (Section
1801(a)(4)).

Authorizes preschool program, virtual elementary and secondary
educational programs, and summer school program (Section 1801(a)(5)).
Authorizes the SECDEF with certain criteria to provide or arrange
elementary or secondary education programs (Section 1801(b)).
Authorizes SECDEF to provide financial support to a non-Department of
Defense elementary or secondary education agency to provide an
education dependent when a DoD school is not reasonably available in the
overseas area (Section 1801(b)(3)).

Authorizes education program for children with disabilities, gifted,
students interested in career technical education pathways and English
learners (Section 1801(c)).

Authorizes SECDEF to administer the system through Defense Agency or
Defense Field Activity. Authorize SECDEF to select a Director and
prescribes reporting to Assistant SECDEF designated by the Secretary.
Authorizes SECDEF to request reimbursements from other Federal
agencies if dependents of their organization receive education program
under DoDEA and funding is designated for operations of educational
programs (Section 1801(d)(3)).

o0 Section 1802. Enrollment eligibility, categories of enroliment.
0 Section 1803. Special Education Program.
0 Section 1804. Other Educational and School Programs

Authorizes the SECDEF to provide preschool educational programs

(Section 1804(a)).

Discretionary authority to provide virtual elementary and secondary

education programs (Section 1804(b)).

Discretionary authority to provide summer school programs (Section
1804(c)).
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Budget Implications: This proposal is cost-neutral; the proposed language would not result in

O ©0 o0 o

Section 1805. Personnel Matters.

Authorize to provide auxiliary services support for dependents who are

education in home school setting (Section 1804(d)).

Authorizes the administering of school meal programs within DoDEA in

accordance with Section 20 of the Richard B. Russell National School
Lunch Act and Section 20 of the Child Nutrition Act of 1966 (Section

1804(e))

Authorizes SECDEF regarding personnel matters for the workforce of

DoDEA.

Specifically deals with educator positions in the excepted services

(Section 1805(a)).

Specifically deals with non-educator positions in the excepted services

(Section 1805(b)).

Section 1806. School Advisory Committees.
Section 1807. Annual Academic Performance Assessments.

Section 1808. Acceptance of Gifts for Defense Dependents’ Schools.

Section 1809. Definitions.

any increased operational cost. It is simply to simplify, unify and streamline the existing
statutory law that governs DoDEA schools as two systems under one component (DoDEA). Any
costs or savings would be the result of any issuance (i.e., regulations and other types of policies)

that are issued out of the delegated issuance authority in the future to operate DoDEA and its

schools.
Resource Requirement (In Millions)
FY19 FY20 FYy21 FY22 FY23 FY24 Appropriations | Budget Dashl | Program

From Activity | Line Element

DoDEA | 1,230.9 | 1,239.8 1,278.1 | 1,295.8 | 1,324.6 | 1,324.6 | Operations & 04 4GTJ | 0808715BT

DoDDS Maintenance

DoDEA | 578.0 588.9 600.8 613.1 625.7 625.7 Operations & 04 4GTJ | 0808717BT

DDESS Maintenance

Army -- -- -- -- --

Navy -- -- -- -- --

Marine -- -- -- -- --

Corps

Air -- -- -- -- --

Force

Total 1,808.9 | 1,828.7 1,878.9 | 1,908.9 | 1,950.3 | 1,950.3 | Operations & 04 4GTJ N/A
Maintenance

Changes to Existing Law: This proposal would repeal section 2164 of title 10, United States

Code, and both the Defense Department Overseas Teachers Pay and Personnel Practices Act (20
U.S.C. 901 et seq.) and the Defense Dependents’ Education Act of 1978 (20 U.S.C. 921 et seq.).
For convenience, the U.S.C. sections 901-907 and 921-932 of title 20, are used here.
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Furthermore, the proposal includes additional clarifying amendments to existing law. The
proposal would reestablish statutory language for DODEA under a new subchapter 111 of chapter

88 of title 10, United States Code.

FOR THE TEXT OF THE NEW SUBCHAPTER 11l OF CHAPTER 88 OF TITLE 10,
UNITED STATES CODE, SEE ABOVE

Repeal Section 2164, Title 10 U.S.C.
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REPEAL Sections 2-10 of the Defense Department Overseas Teachers Pay and Personnel
Practices Act (20 U.S.C. 901-207) and Sections 1402-1414 of the Defense Dependents’
Education Act of 1978 (20 U.S.C. 921-932)

[Note: The Defense Department Overseas Teachers Pay and Personnel Practices Act (20 U.S.C.
901 et seq.) and the Defense Dependents’ Education Act of 1978 (20 U.S.C. 921 et seq.) appear
in an uncodified title of the United States Code. For simplicity, the U.S.C. sections are used
here]
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MODIFIED SECTION 2605 Title 10 Acceptance of Gifts for Defense Dependents'
Schools and Transferred to Subchapter 111 of Chapter 88
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10 USC 2605 - Accent £ Gifts for Defense.D lents' School

*hkkkikkhkk

Section 1808. Acceptance of gifts for defense dependents' schools.

(a) The Secretary of Defense may accept, hold, administer, and spend any gift (including any
gift of an interest in real property) made on the condition that it be used in connection with the
operation or administration of a defense dependents’ school. The Secretary may pay all necessary
expenses in connection with the acceptance of a gift under this subsection.

(b) There is established in the Treasury a fund to be known as the "Department of Defense
Dependents’ Education Gift Fund". Gifts of money, and the proceeds of the sale of property,
received under subsection (a) shall be deposited in the fund. The Secretary may disburse funds
deposited under this subsection for the benefit or use of defense dependents’ schools, subject to
the terms of the gift.

{e)-Subseetion{e) Subsection (g) of section 2601 of this title applies to property that is
accepted under subsection (a) in the same manner that such subsection applies to property that is
accepted under subsection (a) of that section.

(d)(1) Upon request of the Secretary of Defense, the Secretary of the Treasury may—

(A) retain money, securities, and the proceeds of the sale of securities, in the Department of

Defense Dependents' Education Gift Fund; and

(B) invest money and reinvest the proceeds of the sale of securities in that fund in securities
of the United States or in securities guaranteed as to principal and interest by the United

States.

(2) The interest and profits accruing from those securities shall be deposited to the credit of the
fund and may be disbursed as provided in subsection (b).

(e) In this section, the term "gift" includes a devise of real property or a bequest of personal
property.

(F) The Secretary of Defense shall prescribe regulations to carry out this section.

(@) In thls section, the term "defense dependents' school" means the—fel—lewmg—

school established pursuant to section 1801.

*hkkkhkkkk

REPEAL Section 2243 of Title 10
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AMEND Section 20 of the Richard B. Russell National School Lunch Act (42 U.S.C.
1769b)

42 U.S. Code 8 1769b - Bepartment-of Defense-overseas-dependents-sehoolss DEFENSE
DEPENDENTS’ SCHOOL SYSTEM IN OVERSEAS AREA

(a) Purpose of program; availability of payments and commodities
For the purpose of obtaining Federal payments and commaodities in conjunction with the

provision of lunches to students attending Bepartment-of Defense-dependents™schools-which-are

located-outside-the- United-States-its-territories-or-pessessions overseas schools established
pursuant to section 1801 of title 10, United States Code, the Secretary of Agriculture shall make

available to the Department of Defense, from funds appropriated for such purpose, the same
payments and commaodities as are provided to States for schools participating in the National
School Lunch Program in the United States.

*hkkkk

Section 20 of the Child Nutrition Act of 1966 (42 U.S.C. 1789)

42 U.S. Code 8 1789 - Bepartment-of-Defense overseas-dependents-sehoolsDEFENSE
DEPENDENTS’ SCHOOL SYSTEM IN OVERSEAS AREAS

(a) Purpose of program; availability of payments and commodities
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For the purpose of obtaining Federal payments and commaodities in conjunction with the

provision of breakfasts to students attending Bepartment-of Defense-dependents™schools-which

are-located-outside-the- United-States-s-territories-or-possessions overseas schools established
pursuant to section 1801 of title 10, United States Code, the Secretary of Agriculture shall make

available to the Department of Defense, from funds appropriated for such purpose, the same
payments and commaodities as are provided to States for schools participating in the school
breakfast program in the United States.

*hkkkhkhkkk

CLERICAL AMENDMENTS TO TABLE OF SECTIONS

CHAPTER 155-ACCEPTANCE OF GIFTS AND SERVICES

Sec.

2601. General Gift funds

2601a. Direct acceptance of gifts by members of the armed forces and Department of
Defense and Coast Guard employees and their families.

2602. Americans National Red Cross

2603. Acceptance of fellowships, scholarships, or grants.

2604. United Seamen's Service; cooperation and assistance.

*hkkkhkkhkk

CHAPTER 88-MILITARY FAMILY PROGRAMS, ANB-MILITARY CHILD CARE, AND
CHILDHOOD EDUCATION PROGRAM

Subchapter Sec.
I Military Family Programs 1781
Il. Military Child Care 1791
I1l.  Childhood Education Program 1801

*hkkkhkkkk

CHAPTER 108—DEPARTMENT OF DEFENSE SCHOOLS

Sec.

2161. Degree granting authority for National Intelligence University.

2162. Preparation of budget requests for operation of professional military education schools.
2163. Degree grantlng authority for Natlonal Defense University.

2165. Natlonal Defense Unlver3|ty component |nst|tut|0ns
[2166.Renumbered.]***
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CHAPTER 134—MISCELLANEOUS ADMINISTRATIVE PROVISIONS
Subchapter

Sec.
I. Miscellaneous Authorities, Prohibitions, and Limitations on the Use of
Appropriated Funds 2241
I1.Miscellaneous Administrative Authority 2251

SUBCHAPTER I—MISCELLANEOUS AUTHORITIES, PROHIBITIONS, AND
LIMITATIONS ON THE USE OF APPROPRIATED FUNDS

Sec.

2241. Availability of appropriations for certain purposes.

2241a. Prohibition on use of funds for publicity or propaganda purposes within the United
States.

2241b. Prohibition on contracts providing payments for activities at sporting events to honor
members of the armed forces.

2242 Authorlty to use approprlated funds for certain investigations and securlty services.

2244, Security investigations.***

*hkkkhkkkk

Cross Reference Conforming Amendments

5 U.S. Code § 5102(c) - Definitions; application

*hkkkhkhkkk

(c) This chapter does not apply to--
(22) teachers-and-teachingpositions as-defined-by-seection-901-of title20;teachers and teaching

positions in a school established pursuant to section 1801 of title 10.

*hkkkhkkikk

5 U.S. Code § 5334 - Rate on change of position or type of appointment; regulations

*hkkkhkkhkkk

(d) The rate of pay established for a teaching position as-defined-by section-901-of title 20-in a
school established pursuant to section 1801 of title 10 held by an individual who becomes
subject to subsection (a) of this section is deemed increased by an amount determined under
regulations which the Secretary of Defense shall prescribe for the determination of the yearly
rate of pay of the position. The amount by which a rate of pay is increased under the regulations
may not exceed the amount equal to 20 percent of that rate of pay.
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*hkkkkkk

5 U.S. Code § 5533 - Dual pay from more than one position; limitations; exceptions

*hkkkhkkkk

(d) Subsection (a) of this section does not apply to—

(1) pay on a when-actually-employed basis received from more than one consultant or expert
position if the pay is not received for the same hours of the same day;

(2) pay consisting of fees paid on other than a time basis;

(3) pay received by a teacher of the public schools of the District of Columbia for employment
in a position during the summer vacation period,

(4) pay paid by the Tennessee Valley Authority to an employee performing part-time or
intermittent work in addition to his normal duties when the Authority considers it to be in the
interest of efficiency and economy;

(5) pay received by an individual holding a position—

(A) the pay of which is paid by the Secretary of the Senate, the Chief Administrative Officer
of the House of Representatives, or the Chief of the Capitol Police; or
(B) under the Architect of the Capitol;

(6) pay paid by the United States Coast Guard to an employee occupying a part-time position
of lamplighter; and

(7) pay within the purview of any of the following statutes:

(A) section 162 of title 2;

(B) section 23(b) of title 13;

(C) section 327 of title 15;

(D) section-907-of title-20-section 1805(a)(2)(G) of title 10;

*hkkkhkkkk

5 U.S. Code § 5541 - Definitions

For the purpose of this subchapter--
(2) “employee” means—

(A) an employee in or under an Executive agency;

(B) an individual employed by the government of the District of Columbia; and

(C) an employee in or under the judicial branch, the Library of Congress, the Botanic Garden,
and the Office of the Architect of the Capitol, who occupies a position subject to chapter 51 and
subchapter 111 of chapter 53 of this title; but does not include—

(i) a justice or judge of the United States;

(ii) the head of an agency other than the government of the District of Columbia;

(iii) a teacher, school official, or employee of the Board of Education of the District of
Columbia, whose pay is fixed under chapter 15 of title 31, District of Columbia Code;

(iv) a member of—

(1) the Metropolitan Police or the Fire Department of the District of Columbia; or
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(1) a member of the United States Park Police, other than for purposes of section [1]
5545(a) and 5546;

(v) a student-employee as defined by section 5351 of this title;

[(vi) Repealed. Pub. L. 91-375, § 6(c)(16), Aug. 12, 1970, 84 Stat. 776;]

(vii) an employee outside the continental United States or in Alaska who is paid in accordance
with local native prevailing wage rates for the area in which employed;

(viii) an employee of the Tennessee Valley Authority;

(ix) an individual to whom section 1291(a) [2] of title 50, appendix, applies;

(x) an employee of a Federal land bank, a Federal intermediate credit bank, or a bank for
cooperatives;

(xi) an employee whose pay is fixed and adjusted from time to time in accordance with
prevailing rates under subchapter 1V of chapter 53 of this title, or by a wage board or similar
administrative authority serving the same purpose, except as provided by section 5544 or 5550b
of this title;

(xii) an employee of the Transportation Corps of the Army on a vessel operated by the United
States, a vessel employee of the Environmental Science Services Administration, or a vessel
employee of the Department of the Interior;

(xiii) a “teacher” or an individual holding a “teaching position” as-defined-by-section-901-of
title20 in a school established pursuant to section 1801 of title 10;

*hkkkhkkhkkk

5 U.S. Code § 5722 - Travel and transportation expenses of new appointees; posts of duty
outside the continental United States

*hkkkhkkkk

(a) Under regulations prescribed under section 5738 of this title and subject to subsections (b)
and (c) of this section, an agency may pay from its appropriations—

(1) travel expenses of a new appointee and transportation expenses of his immediate family
and his household goods and personal effects from the place of actual residence at the time of
appointment to the place of employment outside the continental United States;

(2) these expenses on the return of an employee from his post of duty outside the continental
United States to the place of his actual residence at the time of assignment to duty outside the
continental United States; and

(3) the expenses of transporting a privately owned motor vehicle as authorized under section
5727(c) of this title.

(b) An agency may pay expenses under subsection (a)(1) of this section only after the individual
selected for appointment agrees in writing to remain in the Government service for a minimum
period of—

(1) one school year as determined under ehapter25-eftitle20subchapter 111 of chapter 88 of
title 10, if selected for appointment to a teaching position, except as a substitute, in the
Department of Defense under that chapter; or

(2) 12 months after his appointment, if selected for appointment to any other position;

unless separated for reasons beyond his control which are acceptable to the agency
concerned. If the individual violates the agreement, the money spent by the Government
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for the expenses is recoverable from the individual as a debt due the Government.
(c) An agency may pay expenses under subsection (a)(2) of this section only after the individual
has served for a minimum period of—
(1) one school year as determined under ehapter25-eftitle20-subchapter 111 of chapter 88 of
title 10, if employed in a teaching position, except as a substitute, in the Department of Defense
under that chapter; or

*hkkkhkkkk

5 U.S. Code § 6301 — Definitions

*hkkkhkkkk

For the purpose of this subchapter—
(1) “United States”, when used in a geographical sense means the several States and the District
of Columbia; and
(2) “employee” means—

(A) an employee as defined by section 2105 of this title; and

(B) an individual first employed by the government of the District of Columbia before
October 1, 1987,
but does not include—

(i) a teacher or librarian of the public schools of the District of Columbia;

(i1) a part-time employee who does not have an established regular tour of duty during the
administrative workweek;

(iii) a temporary employee engaged in construction work at an hourly rate;

(iv) an employee of the Panama Canal Commission when employed on the Isthmus of
Panama,;

(v) a physician, dentist, or nurse in the Veterans Health Administration of the Department of
Veterans Affairs;

(vi) an employee of either House of Congress or of the two Houses;

(vii) an employee of a corporation supervised by the Farm Credit Administration if private
interests elect or appoint a member of the board of directors;

(viii) an alien employee who occupies a position outside the United States, except as provided
by section 6310 of this title;

(ix) a “teacher” or an individual holding a “teaching position” as-defined-by-section-901-of
title20in a school established pursuant to section 1801 of title 10;

*hkkkhkkkk

5 U.S. Code § 8331 - Definitions
For the purpose of this subchapter--
(1) "employee’™ means -

*hkkkhkkkk

but does not include—

(i) a justice or judge of the United States as defined by section 451 of title 28;

(if) an employee subject to another retirement system for Government employees (besides any
employee excluded by clause (x), but including any employee who has made an election under
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section 8347(q)(2) to remain covered by a retirement system established for employees described
in section 2105(c));

(iii) an employee or group of employees in or under an Executive agency excluded by the
Office of Personnel Management under section 8347(qg) of this title;

(iv) an individual or group of individuals employed by the government of the District of
Columbia excluded by the Office under section 8347(h) of this title;

(v) an employee of the Administrative Office of the United States Courts, the Federal Judicial
Center, or a court named by section 610 of title 28, excluded by the Director of the
Administrative Office under section 8347(0) of this title;

(vi) a construction employee or other temporary, part-time, or intermittent employee of the
Tennessee Valley Authority;

(vii) an employee under the Office of the Architect of the Capitol excluded by the Architect of
the Capitol under section 8347(i) of this title;

(viii) an employee under the Library of Congress excluded by the Librarian of Congress under
section 8347(j) of this title;

(ix) a student-employee as defined by section 5351 of this title;

(x) an employee subject to the Federal Employees’ Retirement System;

(xi) an employee under the Botanic Garden excluded by the Director or Acting Director of the
Botanic Garden under section 8347(l) of this title; or

(xii) a member of the Foreign Service (as described in section 103(6) of the Foreign Service
Act of 1980), appointed after December 31, 1987.

Notwithstanding this paragraph, the employment of a teacher in the recess period between
two school years in a position other than a teaching position in which he served immediately
before the recess period does not qualify the individual as an employee for the purpose of this
subchapter. For the purpose of the preceding sentence, “teacher” and “teaching position” have

—the-meanings-given-them-by-section901-of title20-means a teacher or teaching position in a

school established pursuant to section 1801 of title 10;

*hkkkhkkkk

5 U.S. Code § 8701 - Definitions

*hkkkhkkhkk

(b) Notwithstanding subsection (a) of this section, the employment of a teacher in the recess
period between two school years in a position other than a teaching position in which he served
immediately before the recess period does not qualify the individual as an employee for the
purpose of this chapter. For the purpose of this subsection, “teacher” and “teaching position”

have- the-meanings-given-them-by-section-901-of title- 20 means a teacher or teaching position in a

school established pursuant to section 1801 of title 10.

*hkkkhkkkk

Toxic Substance Control Act, §202 (15 U.S. Code § 2642) - Definitions

*hkkkhkkkk
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(7) Local educational agency The term “local educational agency” means—

(A) any local educational agency as defined in section 7801 of title 20,

(B) the owner of any private, nonprofit eIementary or secondary school building, and
(C) the governrng authority of any

eeq—) school establrshed pursuant to sectron 1801 of trtle 10 Unrted States Code

Paragraph (1) of section 203(l) of the Toxic Substances Control Act (15 U.S.C. 2643(1))

*hkkkikkhkk

} (LOWER CASE) TREATMENT OF DEPARTMENT OF DEFENSE SCHOOLS

(1) SECRETARY TO ACT IN LIEU OF GOVERNOR
In the administration of this subchapter, any function, duty, or other responsibility imposed
ona Governor of a State shall be carried out by the Secretary of Defense wrth respect to any

Defense—DepeMents—EdueatreJMeem-éZO—U%G—QQ—l—et—seq—) school establrshed

pursuant to section 1801 of title 10 United States Code.

*hkkkhkkkk

Section 206(b)(2) of the Toxic Substances Control Act 15 U.S.C. 2646(b)(2)

Contractor and laboratory accreditation

*hkkkhkkkk

(2) State adoption of plan

Each State shall adopt a contractor accreditation plan at least as stringent as the model plan
developed by the Administrator under paragraph (1), within 180 days after the commencement of
the first regular session of the legislature of such State which is convened following the date on
which the Administrator completes development of the model plan In the case of a schoel

Dependents—Edueatren—Aet—ef—]:QlS—éZ@—Ué—G—QQ—l—et—seq—) school establlshed pursuant to

section 1801 of title 10, United States Code, the Secretary of Defense shall adopt a contractor
accreditation plan at least as stringent as that model.

*hkkkhkkkk

Subsection (c) of section 1231 of the Panama Canal Act of 1979 (22 U.S.C. 3671)

*hkkkhkkkk
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(c)(1) Seeti ,
Aet—@O—U%G—QOS—(e» Sectlon 1805 of tltle 10 Unlted States Code shaII not apply W|th
respect to any teacher who was employed by the Canal Zone Government school system on
September 30, 1979, and who was transferred from such position to a teaching position which is
under the Bepartment-of Defense-Overseas-Dependent-School-System defense dependents’
school system established pursuant to section 1801 of title 10, United States Code, and the
permanent kel

(2) ; .
Aet—éZ@—Ué—G—Q@zl—(a}@é-) Sectlon 1805 of tltle 10 Unlted States Code shall not apply Wlth
respect to any teacher who was employed by the Canal Zone Government school system on
September 30, 1979, and who was transferred from such position to a teaching position which is
under the Department-of Defense-Overseas-Dependent-School-System defense dependents’
school system established pursuant to section 1801 of title 10, United States Code, and the
permanent duty station of which is in the Republic of Panama.

*hkkkhkkkk

Subparagraph (B) of section 1132(g)(1) of the Education Amendments of 1978 (25 U.S.C.
2012(g)(1))

*hkkkhkhkkk

(g) COMPENSATION OR ANNUAL SALARY.—
(1) IN GENERAL.—

(A) COMPENSATION FOR EDUCATORS AND EDUCATION POSITIONS.—Except
as otherwise provided in this section, the Secretary shall establish the compensation or annual
salary rate for educators and education positions—

(i) at rates in effect under the General Schedule for individuals with comparable
qualifications, and holding comparable positions, to whom chapter 51 of title 5,
United States Code, is applicable; or

(i) on the basis of the Federal Wage System schedule in effect for the locality involved,
and for the comparable positions, at the rates of compensation in effect for the senior
executive service.

(B) COMPENSATION OR SALARY FOR TEACHERS AND COUNSELORS.—

(i) IN GENERAL.—The Secretary shall establish the rate of compensation, or annual
salary rate, for the positions of teachers and counselors (including dormitory
counselors and home-living counselors) at the rate of compensation applicable (on the
date of enactment of the Native American Education Improvement Act of 2001 22
and thereafter) for comparable positions in the overseas schools underthe-Defense

—— Department OverseasTeachers-Pay-and-Personnel Practices-Actestablished under
section 1801 of title 10, United States Code.

(if) ESSENTIAL PROVISIONS.—The Secretary shall allow the local school boards

involved authority to implement only the aspeets-efthe Defense-Department

——Overseas—TeachersPay-and-Personnel-Practices-Actpay-provisions aspects of the pay
provisions under [subchapter 111 of chapter 88] of title 10, United States Code that
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are considered essential for recruitment and retention of teachers and counselors.
Implementation of such provisions shall not be construed to require the
implementation of that-entire-Aet that entire chapter.

*hkkkikkhkk

37 U.S. Code 8 489 - Travel and transportation allowances: minor dependent schooling

*hkkkikkhkk

(a)Authority.—

Under regulations to be prescribed by the Secretary of Defense, a member of a uniformed service
whose permanent station is outside the United States may be allowed transportation in kind for
any minor dependent (or reimbursement therefor), or a monetary allowance in place of such

transportation in kind, to a school eperated-by-the-Department-of Defense-under-the Defense
Dependents™Education-Act-of 1978-(20-U-S-.C-921 et-seq-) established pursuant to section 1801

of title 10 for dependents in an overseas area which is operated, and which such dependent
attends, on a 5-day-a-week dormitory basis or on a 7-day-a-week dormitory basis. In the case of
a dependent attending a school on a 5-day-a-week dormitory basis, the transportation in kind or
allowance authorized by this section shall be for weekly trips to and from such school, and in the
case of a dependent attending a school on a 7-day-a-week dormitory basis, such transportation in
kind or allowances shall be for not less than three trips to and from such school during the school
year.

*hkkkhkkkk

37 U.S. Code § 490 - Travel and transportation: dependent children of members
stationed overseas

*hkkkhkkkk

(b)Allowance Authorized.—

(1) A member described in subsection (a) may be paid a transportation allowance for each
eligible dependent child of the member of one annual trip between the school being attended by
that child and the member’s duty station outside the continental United States and return. The
allowance authorized by this section may be transportation in kind or reimbursement therefor, as
prescribed by the Secretaries concerned. However, the transportation authorized by this section
may not be paid a member for a child attending a school in the continental United States for the
purpose of obtaining a secondary education if the child is eligible to attend a secondary school
for dependents that is located at or in the V|C|n|ty of the duty statlon of the member and is

establlshed pursuant to sectlon 1801 of t|tIe 10.

*hkkkhkkkk

Subparagraph (C) of section 1461(3) of Safe Drinking Water Act (42 U.S.C. 300j-21) -
Definitions

*hkkkhkkkk
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(3) Local educational agency

The term *“local educational agency’” means—

(A) any local educational agency as defined in section 7801 of title 20,

(B) the owner of any private, nonprofit elementary or secondary school building, and

©) the governlng authorlty of any school epe#anﬁgﬁndeﬁhedefensedependem—&edaeauen

fel+ew+ng}establlshed pursuant to section 1801 of title 10 Unlted States Code

*hkkkikk

Sections 41201(c) and 41303(c) of the Violence Against Women Act of 1994 (34 U.S.C.
12451(c), 12463(c))

*kkkk

***(C) a public, charter, tribal, or nationally accredited private middle or high school, a school
administered by the

Department of Defense undersection-2164-of title- 10, United-States-Code-or-section-1402-of the
Defense-DependentsEducation-Act-0£-1978 pursuant to section 1801 of title 10, United States

Code, a group of schools, a school district, or an institution of higher education.

***(2) PARTNERSHIPS.—

(A) EDUCATION.—To be eligible to receive a grant for the purposes described in subsection
(b)(2), an entity described in paragraph (1) shall be partnered with a public, charter, tribal, or
nationally accredited private middle or

high school, a school administered by the Department of Defense undersection2164-of-title10;
United States Code

or-section-1402-of the Defense- Dependents™ Education-Act-of-1978-pursuant to section 1801 of
title 10, United States Code, a group of schools, a school district, or an institution of higher
education.***

***(c) ELIGIBLE ENTITIES.—To be eligible to receive a grant under this section, an entity
shall be—

***A) A public, charter, tribal, or nationally accredited private middle or high school, a school
administered by the

Department of Defense undersection-2164-of title- 10, United-States-Code-or-section-1402-of the
Defense-Dependents’Education-Act-of-1978 pursuant to section 1801 of title 10, United States
Code, a group of schools, or a school district.***

***(3) a public, charter, tribal, or nationally accredited private middle or high school, a school
administered by the Department of Defense under-section2164-of title-10,-United-States-Code-or
section-1402-of the- Defense-Dependents™Education-Act-of-1978 pursuant to section 1801 of title
10, United States Code, a group of schools, a school district, or an institution of higher
education.***

*kkkk

Section 223 of the FAA Modernization and Reform Act of 2012 (49 U.S.C. 106 Note)
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SEC. 223. EDUCATIONAL REQUIREMENTS.

The Administrator of the Federal Aviation Administration shall make payments to the
Department of Defense for the education of dependent children of those Administration
employees in Puerto Rico and Guam as they are subject to transfer by policy and practice and

meet-the-eligibHity-requirements-of section2164(c)-of title-10 meet the requirements of section
1803 of title 10, United States Code.

*hkkkhkkkk
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		“§1806. School advisory committees

		10 U.S. Code § 2164 - Department of Defense domestic dependent elementary and secondary schools

		*******

		Section 901. Definitions

		Section 902. Regulations of Secretary of Defense

		(a) Employment, compensation, etc., of teachers

		(b) Effective date of regulations



		Section 903. Administration

		(a) Employment and salary practices

		(b) Determination of exempt positions and individuals; establishment of annual salary rate

		(c) Rates of basic compensation

		(d) Issuance of regulations by Secretary of Defense



		Section 904. Leave

		(a) Entitlement; amount

		(b) Saturdays, Sundays, holidays, and nonwork days

		(c) Purposes for taking leave

		(d) Credit for persons holding teaching positions and for employees transferred, promoted or reappointed

		(e) Excess of maximum amount of accumulated leave; reduction

		(f) Liquidation of unused leave upon separation

		(g) Transfer of leave credit for teachers transferred, promoted or reappointed to positions under different leave system

		(h) Voluntary leave transfer and bank programs



		Section 905. Quarters, quarters allowances, and storage

		(a) Entitlement

		(b) Furnishing of living quarters or grant of allowance

		(c) Recess periods

		(d) Failure to report for service; liability to United States

		(e) Employment in other positions during recess periods

		(f) Lease of military family housing by teacher assigned to teach at Guantanamo Bay Naval Station, Cuba



		Section 906. Entitlements in addition to basic compensation

		(a) Cost-of-living increase and additional compensation

		(b) Post differential



		Section 907. Applicability of other laws

		*******

		Section 921. Defense dependents' education system

		(a) Establishment

		(b) Program purposes and activities

		(c) Consultation requirements

		(d) Optional summer school programs



		Section 922. Administration of defense dependents' education system

		(a) Operation; Director

		(b) Implementation of program functions of Secretary of Defense through Director

		(c) Functions of Director

		(d) Establishment of regional or area offices; reports to Congress on reorganizations; authorized number of civilian employees



		Section 923. Space-available enrollment of students; tuition

		(a) Enrollment of ineligible child in system school

		(b) Determination of amount of tuition; use of payments

		(c) Regulations respecting enrollment requirements

		(d) Enrollment of certain children in overseas schools



		Section 924. Annual educational assessment

		(a) Contents

		(b) Availability



		Section 925. Budget request for school construction funds for Director of Dependents' Education

		Section 926. School system for dependents in overseas areas

		(a) Establishment and operation

		(b) Tuition and assistance when schools unavailable

		(c) Continuation of enrollment for certain dependents of members of Armed Forces involuntarily separated

		(d) Auxiliary services available to home school students



		Section 927. Allotment formula

		(a) Establishment by regulation of minimum allotment formula; criteria

		(b) Issuance, etc., of regulations

		(c) Applicability of certain provisions

		(1) Children with disabilities

		(2) Infants and toddlers with disabilities

		(3) Implementation



		Section 928. School advisory committees

		(a) Establishment; functions; membership

		(b) Election of members; regulations respecting qualifications and election procedures

		(c) Members to serve without pay



		Section 929. Repealed. Pub. L. 114–328, div. A, title V, §576, Dec. 23, 2016, 130 Stat. 2143

		Section 930. Study of defense dependents' education system

		(a) Scope; conduct and report to Director by contractor

		(b) Consultation requirements respecting study specifications and contractor selection

		(c) Reporting requirements of Director



		Section 931. Regulations; issuance and contents

		Section 932. Definitions



		10 USC 2605 - Acceptance of Gifts for Defense Dependents' Schools

		*******

		Section 1808.  Acceptance of gifts for defense dependents' schools.

		CHAPTER 108—DEPARTMENT OF DEFENSE SCHOOLS

		CHAPTER 134—MISCELLANEOUS ADMINISTRATIVE PROVISIONS

		SUBCHAPTER I—MISCELLANEOUS AUTHORITIES, PROHIBITIONS, AND LIMITATIONS ON THE USE OF APPROPRIATED FUNDS

		*******

		l (lower case)Treatment of Department of Defense schools

		(1) Secretary to act in lieu of Governor
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SEC. . EXPEDITING FEDERAL AGENCY ENVIRONMENTAL REVIEWS.
(a) DEFINITION OF SERVICE.—In this section the term “Service” means the National
Marine Fisheries Service or the United States Fish and Wildlife Service, as appropriate.
(b) AGREEMENTS AUTHORIZED.—

(1) IN GENERAL.—The Secretary of a military department is authorized to
enter into an agreement with a Service to expedite an environmental review,
planning, consultation, permitting, or approval process under the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361 et seq.) or the Endangered Species Act of
1973 (16 U.S.C. 1531 et seq.) for a project or program undertaken by the military
department.

(2) AGREEMENT CONTENTS.—Each such agreement shall—

(A) provide for a payment to a Service for the estimated or actual
expenses of undertaking an expedited environmental review, planning,
consultation, permitting, or approval process for a project or program
undertaken by the military, including payment for—

(i) support of or participation in military planning activities that
precede the initiation of the environmental review process;

(i) activities directly related to the environmental review process,
including any associated permitting, authorization, consultation or
approval process;

(iii) dedicated staffing of agency personnel;

(iv) information gathering or mapping; or

(v) development of programmatic agreements;
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(B) specify the amount of and basis for the payment the Secretary will
provide to the Service pursuant to the agreement; and

(C) require the Director of the Service to use the payment received
pursuant to the agreement only to contribute toward undertaking the
environmental review, planning, consultation, permitting, or approval process

within the time period described in subsection (c)(1).

(c) PAYMENT CONDITIONS.—The Secretary of a military department may provide a
payment pursuant to an agreement under this section only if—

(1) the Secretary determines that it is in the interest of national defense to
complete an environmental review, planning, consultation, permitting, or approval
process by a Service under an Act described in subsection (b) for a project or
program undertaken by the military department within a particular time period; and

(2) the Director of a Service provides to the Secretary notice that the Service
does not have sufficient funds or adequate personnel to complete such environmental
review, planning, consultation, permitting, or approval process within such time
period.

(d) PAYMENT FUNDING.—The Secretary of a military department may use funds
available for operations and maintenance to make payments pursuant to an agreement under
this section.

(e) CREDITING OF PAYMENTS.—Payments to a Service under this section, including
any payments provided in advance, may be credited to the appropriations of such agency for
salaries and expenses. Subject to satisfaction of the requirements of subparagraphs (B) and

(C) of subsection (b)(2), on use of payments by the Director of a Service, amounts so paid





shall be merged with and shall be available for the same purposes and for the same time
period as the appropriations so credited.
(f) GuibANCE.—Not later than 180 days after the date of enactment of this section,
the Secretary of Defense shall issue guidance to implement this section.
Section-by-Section Analysis

The National Marine Fisheries Service (NMFS) and the United States Fish and Wildlife
Service (USFWS) are charged with implementing the Marine Mammal Protection Act of 1972
(16 U.S.C. 1361 et seq.) and the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.).
Delays associated with the completion of various environmental review, planning, consultation,
permitting, and approval processes under these laws present an increasing unreasonable risk that
the military departments will be unable to conduct critical testing and training activities or
military construction projects. This presents a particular concern for the Department of Defense
(DoD) regarding the rebalancing of United States forces in the Pacific area of responsibility. For
example, the DoD, the Department of the Navy (DON), and the USFWS leadership met in 2015
to discuss a solution regarding delays associated with consultation under section 7 of the
Endangered Species Act of 1973. Unfortunately, the outcome was agreement that legal
constraints significantly limit the ability of a military department to provide support to the
USFWS to complete section 7 consultations under the Endangered Species Act of 1973 on DoD
actions so as to avoid adverse impacts to military readiness. However, the USFWS advised the
DoD that authority granted to the Department of Transportation under the Fixing America’s
Surface Transportation Act (FAST Act; Public Law 114-94) enabled the Secretary of
Transportation to enter into agreements with Federal or State agencies or Indian Tribes to
expedite environmental reviews, planning, permitting, consultation, or approval.

The military departments do not currently have the authority to enter to agreements with
either the NMFS or the USFWS to ensure that the NMFS or the USFWS can meet a military
department’s requirement to complete an environmental review, planning, consultation,
permitting, and approval process under either or both Acts within a specific time limit. The
NMFS and the USFWS are subject to significant constraints, including the review of competing
non-DoD Federal agency actions, which often impact their ability to meet a military
department’s requirement that a specific environmental process be completed within a certain
time limit. These constraints have placed the military departments in the frequent position of
having to prioritize their actions for the NMFS or the USFWS, often with adverse impacts to
certain project or program schedules.

This proposal, which mirrors the authority provided to the Secretary of Transportation
under section 1312 of the FAST Act, would authorize a military department to enter into an
agreement with a Service to expedite an environmental review, planning, consultation,
permitting, or approval process under the Marine Mammal Protection Act or the Endangered
Species Act for a project or program undertaken by the military department using funds available
for operations and maintenance. The Agreement must specify the amounts of or basis for the





payment that the military department will provide to the Service and requires that the Service use
the payment only to contribute toward undertaking the environmental review, planning,
consultation, permitting, or approval process for the military department project or program
within an expedited time period. The total amount to be paid is limited to the amount determined
by the head of the military department concerned to expedite the environmental review or other
process. The proposal requires the Secretary of Defense to establish guidelines to implement this
new authority. This proposal will allow the military departments to ensure that the NMFS and
the USFWS have the ability to complete environmental reviews or other processes for projects or
programs undertaken by the military departments so as to avoid any delay in the overall time
limit for the underlying action which could adversely impact national defense.

NMFS receives authority each year with its annual appropriations that allows the agency
to receive payments from Federal agencies (and other entities) to assist the agency in carrying
out its permitting and regulatory responsibilities. The DOD, however, does not have concurrent
authority to make such payments, and is requesting specific legislative authority to allow DOD
to provide, and NMFS to receive, funds for the specified activities.

Budget Implications: The table below details resource requirements associated with this
proposal. The resources reflected in the table below are funded within the Fiscal Year (FY) 2019
President’s Budget. As a practical matter, consistent with DoD’s budget implications assessment
for the FY 2017 National Defense Authorization Act (NDAA) proposal discussed below, funds
would likely come from funds programmed for completing the environmental review, planning,
consultation, permitting, or approval process associated with a particular project or program.

RESOURCE REQUIREMENTS ($M)
Dash-1

FY | FY | FY | FY | FY | Appropriation | Budget Line Program

2019 | 2020 | 2021 | 2022 | 2023 From Activity Item Element

Operation and
Navy | $1.0 | $1.0 | $1.0 | $1.0 | $1.0 | Maintenance, -- -- --
Navy
Operation and
$0.5 | $0.5 | $0.5 | $0.5 | $0.5 | Maintenance, -- -- --
Air Force
Army does not intend to use this authority, which would have been funded in Operation and
Maintenance, Army.

Air
Force

Total | $15 | $15 | $1.5 | $15 | $15 | -- - ] - ] -

Changes to Existing Law: N/A
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SEC. . EXTENSION AND REVISIONS TO NEVER CONTRACT WITH THE

ENEMY.

(a) EXTENSION.—Section 841(n) of the National Defense Authorization Act for
Fiscal Year 2015 (10 U.S.C. 2302 note) is amended by striking “December 31, 2019” and
inserting “December 31, 2023.

(b) EXPANSION OF PROGRAM.—Section 841(a) of such Act is further amended—

(1) in the heading, by striking “IDENTIFICATION OF PERSONS AND ENTITIES”
and inserting “PROGRAM”;

(2) in the matter preceding paragraph (1), by striking “establish in” and all
that follows and inserting “establish a program to mitigate threats posed by vendors
supporting operations outside the United States. The program shall use available
intelligence to identify persons and entities that—";

(3) in paragraph (1), by striking *“; or” and inserting a semicolon;

(4) in paragraph (2), by striking the period and inserting a semicolon; and

(5) by adding at the end the following new paragraphs:

“(3) directly or indirectly support a covered person or entity or otherwise pose
a force protection risk to personnel of the United States or coalition forces; or

“(4) pose an unacceptable national security risk.”.

(c) IncLusION OoF ALL CONTRACTS.—Sections 841 and 842 of such Act are further
amended by striking “covered contract” each place it appears and inserting “contract”.

(d) INcLUSION OF ALL COMBATANT COMMANDS.—Sections 841 and 842 of such Act
are further amended by striking “covered combatant command” each place it appears and

inserting “combatant command”.
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(e) CoVvERED PERSON OR ENTITY.—Section 843(6) of such Act is amended to read as
follows:

“(6) COVERED PERSON OR ENTITY.—The term ‘covered person or entity’
means a person that is—

“(A) engaging in acts of violence against personnel of the United

States or coalition forces;

“(B) providing financing, logistics, training, or intelligence to a person

described in subparagraph (A);

“(C) engaging in foreign intelligence activities against the United

States or against coalition forces;

“(D) engaging in transnational organized crime or criminal activities;
or
“(E) engaging in other activities that present a direct or indirect risk to
the national security of the United States or coalition forces.”.
(f) DELEGATION AUTHORITY OF COMBATANT COMMANDER.—

(1) Use oF DESIGNEES.—Sections 841 and 842 of such Act are further
amended by striking “specified deputies” each place it appears and inserting
“designee”.

(2) REMOVAL OF LIMITATIONS ON DELEGATION.—Section 841 of such Act is
further amended by striking subsection (g).

(g) AUTHORITIES TO TERMINATE, VOID, AND RESTRICT.—Section 841(c) of such Act
is further amended—

(1) in paragraph (1)—

(A) by inserting “to a person or entity” after “concerned”;
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(B) by striking “the contract” and all that follows and inserting “the
person or entity has been identified under the program established under
subsection (a).”;

(2) in paragraph (2), by striking “has failed” and all that follows and inserting

“has been identified under the program established under subsection (a).”; and

(3) in paragraph (3), by striking “the contract” and all that follows and
inserting “the contractor, or the recipient of the grant or cooperative agreement, has

been identified under the program established under subsection (a).”.

(h) CoNTRACT CLAUSE.—Section 841(d)(2)(B) of such Act is amended by inserting
“and restrict future award to any contractor, or recipient of a grant or cooperative agreement,
that has been identified under the program established under subsection (a)” after
“subsection (c)”.

(i) PARTICIPATION OF SECRETARY OF STATE.—Section 841 of such Act is further
amended—

(1) in subsection (a) in the matter preceding paragraph (1), by striking “in
consultation with”; and
(2) in subsection (f)(1), by striking “in consultation with”.

(J) SHARING OF INFORMATION ON SUPPORTERS OF THE ENEMY.—Section 841(h)(1) of
such Act is further amended by striking “may be providing” and all that follows through “or
entity” and inserting “have been identified under the program established under subsection
(a)”.

(K) INAPPLICABILITY TO CERTAIN CONTRACTS, GRANTS, AND COOPERATIVE
AGREEMENTS.—Section 841(j) of such Act is amended by striking “contracts, grants, and

cooperative agreements” and all that follows and inserting “a contract, grant, or cooperative
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agreement that is performed entirely inside the United States unless the recipient of such
contract, grant, or cooperative agreement is a foreign entity.”.
(I) CONSTRUCTION WITH OTHER AUTHORITIES.—Section 841 of such Act is further
amended—
(1) in subsection (I), by striking “Except as provided in subsection (m), the”
and inserting “The”; and
(2) by striking subsection (m).
(m) ADDITIONAL ACCESS TO RECORDS.—Section 842 of such Act is further
amended—
(1) in subsection (a)—
(A) in paragraph (1), by striking “, except as provided under subsection
(©)(2),”;
(B) in paragraph (2), by striking “ensure that funds” and all that
follows and inserting “support the program established under section 841(a).”;
(C) in paragraph (3), by striking “that funds” and all that follows and
inserting “that the examination of such records will support the program
established under section 841(a).”; and
(D) by striking paragraph (4); and
(2) by striking subsection (c).
(n) REpORTS.—Subtitle E of title VIII of such Act (10 U.S.C. section 2302 note) is
further amended—
(1) in section 841(i)(1) in the matter preceding subparagraph (A), by striking

#2016, 2017, and 2018” and inserting “2016 through 2023”; and





10

11

(2) in section 842(b)(1), by striking “2016, 2017, and 2018 and inserting
#2016 through 2023”.

(0) TECHNICAL AND CONFORMING AMENDMENTS.—

(1) SECTION HEADING.—The heading of section 841 of such Act is amended
by striking “PROVIDING FUNDS TO” and inserting “SUPPORTING”.

(2) REDESIGNATIONS.—Section 841 of such Act is further amended by
redesignating subsections (h) through (1) and (n) (as amended by subsections (a)
through (n) of this section) as subsections (g) through (1), respectively.

(3) DEFINITIONS.—Section 843 of such Act is amended by striking paragraphs
(2) through (5) and redesignating paragraphs (6) through (9) as paragraphs (2)
through (5), respectively.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text above would amend existing law.]

Section-by-Section Analysis

This proposal expands the overarching “Never Contract with the Enemy” program and
the applicability of the statutory authorities initially authorized under Sections 841, 842, and 843
of the National Defense Authorization Act (NDAA) for Fiscal Year 2015 (Public Law 113-291).
The changes will enable the Department to exercise the full intent of the legislative authorities
across all Combatant Commands, types of operations, and integration with the Whole of
Government in support of National Military Strategy (NMS), POTUS & SECDEF Anti-
Corruption objectives and address Government Accountability Office’s (GAO-17-317) High-
Risk Series report of February 2017, under Contract Management “Challenges Related to
Operational Contract Support.” The proposal specifically addresses shortcomings of which the
statutory authorities in Sections 841 and 842 play a critical role both in force protection and
reducing the operational risk of providing funding to the enemy. This proposal significantly
enables the protection of globally positioned U.S. Forces and interagency partners and
strengthens Combatant Command programs to prohibit U.S. Taxpayer funds received under a
contract, grant, or cooperative agreement from contributing to persons or entities that provide
support to those who pose a risk to U.S. national security.

Specifically, this proposal improves the program requirement in section 841 to identify
and mitigate vendor threats, expands the authorities outlined in sections 841 and 842 to all
combatant commands and expands the applicability to all contracts with performance outside the





United States, or those performed inside the United States by foreign entities, regardless of type
of operation or the dollar value of the contract, grant, or cooperative agreement.

The 2015 NMS tasks the Joint Forces and coalition partners to preserve alliances, expand
partnerships, and maintain a global stabilizing presence in support of international security and
stability operations, placing emphasis on the presence of U.S. military forces in key locations
around the world. This is often influenced through contract awards for locally provided goods
and services. Combatant Commands (CCMDs) operating in non-contingency, non-hostile
locations rely heavily on contracted support to demonstrate strategic partnerships in countries
worldwide. The enemy continues to expand areas of influence and find safe havens in areas
other than those designated as contingency environments in order to advance transnational
objectives. The 2016 “Worldwide Threat Assessment of the U.S. Intelligence Community”
stated that terrorist and insurgent groups are increasingly capable of conducting effective
insurgent campaigns, given their membership growth and accumulation of large financial and
materiel caches. In order to “never contract with the enemy” and to combat such enemy
activities in order to protect U.S. and coalition national security and prevent taxpayer dollars
from flowing to individuals and entities hostile to the United States, it is imperative to have a
whole-of-government vendor threat mitigation program in place for all CCMDs and respective
Federal Agencies to have the requisite statutory authorities in place, regardless of the type of
operation, to identify threats posed by vendors that provide federal funds, goods and services to
the “enemy” and enable immediate action to be taken to terminate, void or restrict contract(s),
grant(s) and cooperative agreement(s) with such individuals or entities. The proposal therefore
removes the “contingency operation” and dollar threshold parameters to ensure Congress’ intent
of prohibiting funds from reaching the enemy is met in full.

Given the current global threat environment, the United States must have the requisite
authorities to meet its National Security Strategies and defeat the enemy across the spectrum of
irregular warfare. The 841 and 842 authorities are critical to the achievement of the specified
military strategies, joint force security operations (e.g. force protection on forward operating
bases) and prohibiting funds from reaching the enemy.

Budgetary Implications: There would be no budgetary impact for the Department of Defense
or civilian agencies as a result of this legislative change because the proposal only expands the
applicability of the authorities, extends the reporting periods, and removes the sunset date of the
law; therefore, there is not an increase to the overall budget requirements of the Department of
Defense or other agencies.

Changes to Existing Law: This proposal would amend subtitle E of title V11 of the Carl
Levin and Howard P. “Buck” McKeon National Defense Authorization Act for Fiscal Year
2015 (10 U.S.C. 2302 note) as follows:





SEC 841. PROHIBITION ON PROVABINGFUNDBSTO SUPPORTING THE ENEMY.

(2) IoENTHCATION-OFPERSONSANDB-ENTIHES PROGRAM.—The Secretary of Defense
shall, in conjunction Wlth the Dlrector of Natlonal Intelllgence and m—eensu#aﬁenwﬁh the
Secretary of State, esta m-to-i ,
and—en%%#ﬁku%the—are&eﬂespe#mbﬂ#yeﬁsueh—eemmaﬂd%ha{ establish a program to
mitigate threats posed by vendors supporting operations outside the United States. The program
shall use available intelligence to identify persons and entities that—

(1) provide funds, including goods and services, received under a eevered

contract, grant, or cooperative agreement of an executive agency directly or indirectly to a

covered person or entity; or

(2) fail to exercise due diligence to ensure that none of the funds, including goods
and services, received under a eevered contract, grant, or cooperative agreement of an
executive agency are provided directly or indirectly to a covered person or entity:;

(3) directly or indirectly support a covered person or entity or otherwise pose a
force protection risk to personnel of the United States or coalition forces; or

(4) pose an unacceptable national security risk.

(b) NOTICE OF IDENTIFIED PERSONS AND ENTITIES.—

(1) NoTice.—Upon the identification of a person or entity as being described by
subsection (a), the head of the executive agency concerned (or the designee of such head)
and the commander of the eevered combatant command concerned (or the speeified-
deputies designee of the commander) shall be notified, in writing, of such identification
of the person or entity.

(2) RESPONSIVE ACTIONS.—Upon receipt of a notice under paragraph (1), the head
of the executive agency concerned (or the designee of such head) and the commander of
the eevered combatant command concerned (or the specified-deputies designee of the
commander) may notify the heads of contracting activities, or other appropriate officials
of the agency or command, in writing of such identification.

(3) MAKING OF NOTIFICATIONS.—ANnNY written notification pursuant to this
subsection shall be made in accordance with procedures established to implement the
revisions of regulations required by this section.

(c) AUTHORITY TO TERMINATE OR VOID CONTRACTS, GRANTS, AND COOPERATIVE
AGREEMENTS AND TO RESTRICT FUTURE AWARD.—Not later than 270 days after the date of the
enactment of this Act, the Federal Acquisition Regulation, the Defense Federal Acquisition
Regulation Supplement, and the Uniform Administrative Requirements, Cost Principles, and
Audit Requirements for Federal Awards shall be revised to provide that, upon notice from the
head of an executive agency (or the designee of such head) or the commander of a covered
combatant command (or the specified-deputies designee of the commander) pursuant to
subsection (b), the head of contracting activity of an executive agency, or other appropriate
official, may do the following:

(1) Restrict the award of contracts, grants, or cooperative agreements of the
executive agency concerned to a person or entity upon a written determination by the

head of contractlng act|V|ty or other approprlate off|C|aI that the—een#aet—gmm—er—






y iy the person or
entity has been identified under the program establlshed under subsection (a).

(2) Terminate for default any contract, grant, or cooperative agreement of the
executive agency concerned upon a written determination by the head of contracting
activity or other appropriate official that the contractor, or the recipient of the grant or

cooperatlve agreement hasia%d%&exerersedeed+hgenee—t&ensere#\a{—neneef—the

%FHdJmGt—Ly—tG—ﬁ—G@V@FEd—B&FS@H—GF@HHt—y— has been ldentlfled under the program

established under subsection (a).
(3) Void in whole or in part any contract, grant, or cooperative agreement of the
executive agency concerned upon a written determination by the head of contracting

activity or other appropriate official that the-contract-grant-orcooperative-agreement
providesfunds-directhy-or-indirectly-to-a-covered-persen-orentity- the contractor, or the

recipient of the grant or cooperative agreement, has been identified under the program
established under subsection (a).

(d) CLAUSE.—

(1) IN GENERAL.—Not later than 270 days after the date of the enactment of this
Act, the Federal Acquisition Regulation, the Defense Federal Acquisition Regulation
Supplement, and the Uniform Administrative Requirements, Cost Principles, and Audit
Requirements for Federal Awards shall be revised to require that—

(A) the clause described in paragraph (2) shall be included in each covered-
contract, grant, and cooperative agreement of an executive agency that is awarded
on or after the date that is 270 days after the date of the enactment of this Act; and

(B) to the maximum extent practicable, each eevered-contract, grant, and
cooperative agreement of an executive agency that is awarded before the date of
the enactment of this Act shall be modified to include the clause described in
paragraph (2).

(2) CLAusE DEscRrIBED.—The clause described in this paragraph is a clause
that—

(A) requires the contractor, or the recipient of the grant or cooperative
agreement, to exercise due diligence to ensure that none of the funds, including
goods and services, received under the contract, grant, or cooperative agreement
are provided directly or indirectly to a covered person or entity; and

(B) notifies the contractor, or the recipient of the grant or cooperative
agreement, of the authority of the head of contracting activity, or other appropriate
official, to terminate or void the contract, grant, or cooperative agreement, in
whole or in part, as provided in subsection (c) and restrict future award to any
contractor, or recipient of a grant or cooperative agreement, that has been
identified under the program established under subsection (a).

(3) TREATMENT As VVoib.—For purposes of this section:

(A) A contract, grant, or cooperative agreement that is void is
unenforceable as contrary to public policy.

(B) A contract, grant, or cooperative agreement that is void in part is
unenforceable as contrary to public policy with regard to a segregable task or
effort under the contract, grant, or cooperative agreement.






(4) PuBLic COMMENT.—The President shall ensure that the process for revising
regulations required by paragraph (1) shall include an opportunity for public comment,
including an opportunity for comment on standards of due diligence required by this
section.

(e) REQUIREMENTS FOLLOWING CONTRACT ACTIONS.—Not later than 270 days after the
date of the enactment of this Act, the Federal Acquisition Regulation, the Defense Federal
Acquisition Regulation Supplement, and the Uniform Administrative Requirements, Cost
Principles, and Audit Requirements for Federal Awards shall be revised as follows:

(1) To require that any head of contracting activity, or other appropriate official,
taking an action under subsection (c) to terminate, void, or restrict a contract, grant, or
cooperative agreement notify in writing the contractor or recipient of the grant or
cooperative agreement, as applicable, of the action.

(2) To permit the contractor or recipient of a grant or cooperative agreement
subject to an action taken under subsection (c) to terminate or void the contract, grant, or
cooperative agreement, as the case may be, an opportunity to challenge the action by
requesting an administrative review of the action under the procedures of the executive
agency concerned not later than 30 days after receipt of notice of the action.

(f) ANNUAL REVIEW; PROTECTION OF CLASSIFIED INFORMATION.—

(1) ANNUAL ReEVIEw.—The Secretary of Defense, in conjunction with the
Director of National Intelligence and ir-censultation-with the Secretary of State shall, on
an annual basis, review the lists of persons and entities previously covered by a notice
under subsection (b) as having been identified as described by subsection (a) in order to
determine whether or not such persons and entities continue to warrant identification as
described by subsection (a). If a determination is made pursuant to such a review that a
person or entity no longer warrants identification as described by subsection (a), the
Secretary of Defense shall notify the head of the executive agency concerned (or the
designee of such head) and the commander of the eevered combatant command
concerned (or the specified-deputies designee of the commander) in writing of such
determination.

(2) PROTECTION OF CLASSIFIED INFORMATION.—Classified information relied
upon to make an identification in accordance with subsection (a) may not be disclosed to
a contractor or a recipient of a grant or cooperative agreement with respect to which an
action is taken pursuant to the authority provided in subsection (c), or to their
representatives, in the absence of a protective order issued by a court of competent
jurisdiction established under Article I or Article 111 of the Constitution of the United
States that specifically addresses the conditions upon which such classified information
may be so disclosed.






(hg) ADDITIONAL RESPONSIBILITIES OF EXECUTIVE AGENCIES.—

(1) SHARING OF INFORMATION ON SUPPORTERS OF THE ENEMY.—The Secretary of
Defense shall, in consultation with the Director of the Office of Management and Budget,
carry out a program through which agency components may provide information to heads
of executive agencies (or the designees of such heads) and the commanders of the
eovered-combatant commands (or the specified-deputies designee of the commanders)

relatlng to persons or entltles who masfb&pmwetmg—funds—melamﬂgﬂeedsand—semees—

éweeﬂ%epmd%eﬂy—te%eewped-pepsmmpenmy have been identified under the program

established under subsection (a). The program shall be designed to facilitate and
encourage the sharing of risk and threat information between executive agencies and the
eovered combatant commands.

(2) INCLUSION OF INFORMATION ON CONTRACT ACTIONS IN FAPIIS AND OTHER
SysTeEmMS.—Upon the termination, voiding, or restriction of a contract, grant, or
cooperative agreement of an executive agency under subsection (c), the head of
contracting activity of the executive agency shall provide for the inclusion in the Federal
Awardee Performance and Integrity Information System (FAPIIS), or other formal
system of records on contractors or entities, of appropriate information on the
termination, voiding, or restriction, as the case may be, of the contract, grant, or
cooperative agreement.

(3) REPORTS.—The head of contracting activity that receives a notice pursuant to
subsection (b) shall submit to the head of the executive agency concerned (or the
designee of such head) and the commander of the eevered combatant command
concerned (or specified-deputies-designee) a report on the action, if any, taken by the
head of contracting activity pursuant to subsection (c), including a determination not to
terminate, void, or restrict the contract, grant, or cooperative agreement as otherwise
authorized by subsection (c).

(th) REPORTS.—

(1) IN GENERAL.—Not later than March 1 of 2016,-2017-and-2018 2016 through
2023, the Director of the Office of Management and Budget shall submit to the
appropriate committees of Congress a report on the use of the authorities in this section in
the preceding calendar year, including the following:

(A) For each instance in which an executive agency exercised the authority
to terminate, void, or restrict a contract, grant, and cooperative agreement
pursuant to subsection (c), based on a notification under subsection (b), the
following:

(i) The executive agency taking such action.

(if) An explanation of the basis for the action taken.

(iii) The value of the contract, grant, or cooperative agreement
voided or terminated.

(iv) The value of all contracts, grants, or cooperative agreements of
the executive agency in force with the person or entity concerned at the
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time the contract, grant, or cooperative agreement was terminated or

voided.

(B) For each instance in which an executive agency did not exercise the
authority to terminate, void, or restrict a contract, grant, and cooperative
agreement pursuant to subsection (c), based on a notification under subsection (b),
the following:

(1) The executive agency concerned.
(if) An explanation of the basis for not taking the action.
(2) ForM.—Any report under this subsection may, at the election of the
Director—
(A) be submitted in unclassified form, but with a classified annex; or
(B) be submitted in classified form.

(ji) INAPPLICABILITY TO CERTAIN CONTRACTS, GRANTS, AND COOPERATIVE

AGREEMENTS.—The provisions of this section do not apply to eentracts;-grants,and-cooperative-
agreements-that-are-performed-entirely-inside-the- United-States: a contract, grant, or cooperative
agreement that is performed entirely inside the United States unless the recipient of such
contract, grant, or cooperative agreement is a foreign entity.

(kj) NATIONAL SECURITY EXCEPTION.—Nothing in this section shall apply to the
authorized intelligence or law enforcement activities of the United States Government.

(k) CONSTRUCTION WITH OTHER AUTHORITIES.—Execept-as-provided-in-subsection{m)-
the-The authorities in this section shall be in addition to, and not to the exclusion of, any other

authorities available to executive agencies to implement policies and purposes similar to those set
forth in this section.

(nl) SUNSET.—The provisions of this section shall cease to be effective on December 31,
2019 2023.

SEC. 842. ADDITIONAL ACCESS TO RECORDS
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(@) CONTRACTS, GRANTS, AND COOPERATIVE AGREEMENTS.—

(1) IN GENERAL.—Not later than 270 days after the date of the enactment of this
Act, applicable regulations shall be revised to provide that-exeeptas-provided-under
subsection(c)}{1); the clause described in paragraph (2) may, as appropriate, be included
in each eevered contract, grant, and cooperative agreement of an executive agency that is
awarded on or after the date of the enactment of this Act.

(2) CLAuse.—The clause described in this paragraph is a clause authorizing the
head of the executive agency concerned, upon a written determination pursuant to
paragraph (3), to examine any records of the contractor, the recipient of a grant or
cooperative agreement, or any subcontractor or subgrantee under such contract, grant, or

cooperatlve agreement to the extent necessary to ensure—that—funds—rneludmgﬂeedsand—

drreetIy—er—rnd+reetIsy'—te-a—eevered—persen—ereentlt}yL support the program establlshed under
section 841(a).

(3) WRITTEN DETERMINATION.—The authority to examine records pursuant to the
contract clause described in paragraph (2) may be exercised only upon a written
determination by the contracting officer, or comparable official responsible for a grant or
cooperative agreement, upon a finding by the commander of a eevered combatant
command (or the specified-deputies designee of the commander) or the head of an
executlve agency (or the deS|gnee of such head) that there is reason to belleve that-funds;-

er—entlty— that the examlnatlon of such records will support the program establlshed under

section 841(a).

(b) REPORTS.—

(1) IN GENERAL.—Not later than March 1 of 2016,-2017-anrd-2018 2016 through
2023, the Director of the Office of Management and Budget shall submit to the
appropriate committees of Congress a report on the use of the authority provided by this
section in the preceding calendar year.

(2) ELEMENTS.—Each report under this subsection shall identify, for the calendar
year covered by such report, each instance in which an executive agency exercised the
authority provided under this section to examine records, explain the basis for the action
taken, and summarize the results of any examination of records so undertaken.

(3) ForMm.—ANnYy report under this subsection may be submitted in classified form.
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SEC. 843. DEFINITIONS.

In this subtitle:
(1) APPROPRIATE COMMITTEES OF CONGRESS.—The term *“appropriate committees
of Congress” means—
(A) the Committee on Armed Services, the Committee on Homeland
Security and Governmental Affairs, the Committee on Foreign Relations, and the
Committee on Appropriations of the Senate; and
(B) the Committee on Armed Services, the Committee on Oversight and
Government Reform, the Committee on Foreign Affairs, and the Committee on
Appropriations of the House of Representatives.

hostilitios.
(62) COVERED PERSON OR ENTITY.—The term ‘covered person or entity’ means a

person that is—
(A) engaging in acts of violence against personnel of the United States or
coalition forces;
(B) providing financing, logistics, training, or intelligence a person
described in subparagraph (A);
(C) engaging in foreign intelligence activities against the United States or
against coalition forces;
(D) engaging in transnational organized crime or criminal activities; or
(E) engaging in other activities that present a direct or indirect risk to the
national security of the United States or coalition forces.
(#3) EXECUTIVE AGENCY.—The term “executive agency” has the meaning given
that term in section 133 of title 41, United States Code.

14





(84) HEAD OF CONTRACTING ACTIVITY.—The term “head of contracting activity”
has the meaning described in section 1.601 of the Federal Acquisition Regulation.

(95) UNIFORM ADMINISTRATIVE REQUIREMENTS, COST PRINCIPLES, AND AUDIT
REQUIREMENTS FOR FEDERAL AWARDS.—The term “Uniform Administrative
Requirements, Cost Principles, and Audit Requirements for Federal Awards” means the
guidance issued by the Office of Management and Budget in part 200 of chapter I1 of title
2 of the Code of Federal Regulations.

15
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SEC. . PROCUREMENT AUTHORITY FOR CERTAIN PARTS OF
INTERCONTINENTAL BALLISTIC MISSILE FUZES.

(a) AVAILABILITY OF FUNDS.—Notwithstanding section 1502(a) of title 31, United
States Code, of the amount authorized to be appropriated for fiscal year 2019 by section 103
for Missile Procurement, Air Force, $9,841,000 shall be available for the procurement of
covered parts pursuant to contracts entered into under section 1645(a) of the Carl Levin and
Howard P. “Buck” McKeon National Defense Authorization Act for Fiscal Year 2015
(Public Law 113-291; 128 Stat. 3651).

(b) CovERED PARTS DEFINED.—In this section, the term “covered parts” means
commercially available off-the-shelf items as defined in section 104 of title 41, United
States Code.

Section-by-Section Analysis

This proposal would provide authority to use Air Force procurement funds to purchase
intercontinental ballistic missile (ICBM) fuze Commercial-Off-The-Shelf (COTS) parts qualified
for use during and after exposure to nuclear environments sufficient to support the life of the
program. The Air Force ICBM parts will be purchased and qualified in conjunction with Navy
fuze program assets, and then stockpiled until required by the Air Force program, beginning in
fiscal year (FY) 2021. This proposal would provide for the fifth year (FY 2019) of a planned
five-year life-of-type procurement strategy (FY 2015-2019) first authorized in section 1645 of
the Carl Levin and Howard P. “Buck” McKeon National Defense Authorization Act for Fiscal
Year 2015 (Public Law 113-291; 128 Stat. 3651). The five-year buy strategy mirrors the Navy
buys that the Department of Defense is leveraging. This will be the last year of the life-of-type
buy because the program will begin production in FY 2020.

The Navy and Air Force are developing nuclear warhead fuzes for use on their respective
Trident Il and Minuteman 11 ballistic missiles. The Services are cooperating in their fuze
development and production efforts at the direction of the Nuclear Weapons Council. The
National Nuclear Security Administration (NNSA) is supporting both Services with Sandia
National Laboratories (SNL) as the Design Agent and Kansas City National Security Campus
(KCNSC-formerly the Kansas City Plant) as the Production Agent. This cooperation will
leverage the use of common designs, processes, and parts to improve sustainability and reduce
life cycle costs.





The life-of-type procurement strategy is critical to affordably buy qualified COTS parts
for use during and after exposure to nuclear environments and to ensure commonality between
the Air Force and the Navy. The Air Force plans to procure COTS parts common to the
Minuteman 111 and Trident 11 warhead fuze programs to provide a pool of interchangeable,
qualified, and certified parts. Examples of parts to be procured include: Application Specific
Integrated Circuits, Radio Frequency Integrated Circuits, Heterojunction Bipolar Transistors,
Wafers, Diodes, Actuators, Special Blend Glass Igniters, and Titanium Potassium Perchlorate
Powder Igniters. Procured parts will be delivered to the NNSA’s KCNSC for use in producing
common component modules for the Air Force and Navy fuzes. Some component modules will
be entirely interchangeable between the Services while others will have interchangeable
subassemblies.

Procurement of these parts in quantities to support development, production, and spares is
necessary because qualification and certification of COTS parts to operate during and after
exposure to nuclear radiation environments is limited to a selected supplier for a particular period
of production. Due to the unique military requirement for operation during and after exposure to
nuclear radiation environments, the Government selects, tests, qualifies, and certifies these parts
for use in nuclear weapon fuzes. This process characterizes the range of degraded performance
in nuclear radiation environments which is then used in determining the design of the fuze and its
component modules. The Government’s qualification and certification is limited to specific
production lots due to variations in supplier processes and materials which significantly change
electronics performance in nuclear radiation environments. These changes in supplier processes
and materials may not appreciably change performance in meeting commercial specifications.
Parts available from the supplier in subsequent production lots or from other suppliers are not
qualified or certified for use in nuclear weapon fuzes without retesting, requalification, and
recertification and associated redesign of the fuze and its component modules, if required. If
redesign is required, the parts require a new part number and separate supply chain management.

The FY 2019 President’s Budget includes funding for Air Force ICBM Fuze life-of-type
buy parts to coincide with Navy nuclear qualification, certification, and procurement of the same
parts. These procurements must occur in FY 2019 to ensure qualified, interchangeable parts are
available for the initiation of Navy fuze procurement and subsequent Air Force fuze
procurement. Utilizing subsequent production lots would require separate nuclear qualification
and certification processes, resulting in two pools of non-interchangeable parts, loss of
commonality with the Navy fuze, increased life cycle costs, and would add significant risk to the
ICBM First Production Unit (FPU) delivery in FY 2022.

Budget Implications: The FY 2019 budget request includes $9.841 million necessary to
procure these COTS parts. No additional funds are required to execute this authority.

Without this authority, there is a range of impacts. Assuming the program is still able to procure
the same hardware for the common components, the program cost would increase by $206.6
million. This total program cost increase is comprised of $18.5 million in additional
qualification costs and $188.1 million from a potential one-year program slip due to the
increased development schedule.





At the other end of the range of impacts, the worst case scenario would be that the program
cannot procure the same hardware for the common components and will need to redesign those
components to support Air Force requirements. In this situation, the program will slip a

minimum of three years to support redesign. Given this scenario, the program cost would

increase by $564.7 million. This total program cost increase is comprised of $25.2 million in
additional qualification costs and $539.5 million from the minimum three-year program slip due
to redesign requirements. This is funded in the FY 2019 President’s Budget request.

RESOURCE REQUIREMENTS ($SMILLIONS)

FY FY FY FY FY | Appropriation | Budget Dash-1 Program
2019 | 2020 | 2021 | 2022 | 2023 From Activity | Line Item | Element
Missile
M30 FLH/ICBM | g8 | 00 | 00 | 00 | 00 | Procurement, | 03 P10 | 0101328F
Fuze Mod X
Alir Force
Total 9.8 0.0 0.0 0.0 0.0 -- -- -- --

Changes to Existing Law: This proposal would not change the text of any existing provision of

law.
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SEC. . INCLUSION OF DEPOT SERVICES AS ELIGIBLE FOR SALES BY
INDISTRIAL FACILITIES.
(@) IN GENERAL.—Section 2563 of title 10, United States Code, is amended—
(1) in the heading, by striking “facilities” and inserting “facilities or operations”;
(2) in subsection (a)(2)—

(A) in subparagraph (A), by striking “working-capital funded industrial
facility” and inserting “working-capital funded industrial facility or industrial
operation”; and

(B) in subparagraph (B), by striking “a working-capital funded Army
industrial facility” and inserting “a working-capital funded Army industrial facility
or an Army industrial operation”;

(3) in subsection (b)—

(A) in the heading, by striking “FACILITIES” and inserting “FACILITIES OR
OPERATIONS”; and

(B) by striking “facilities” each place it appears and inserting “facilities or
operations”;

(4) in subsection (c), by striking “facility” each place it appears and inserting
“facilities or operation”; and
(5) in subsection (g)—

(A) by redesignating paragraphs (2) and (3) as paragraphs (3) and (4),
respectively; and

(B) by inserting after paragraph (1) the following new paragraph:

“(2) The term ‘industrial operation” means a working-capital funded organization, a

depot repair organization, or a product support activity supporting these organizations.”.





1

(b) TABLE OF SECTIONS AMENDMENT.—The table of sections at the beginning of chapter
152 of title 10, United States Code, is amended by striking the item relating to section 2563 and

inserting the following new item:

“2563. Articles and services of industrial facilities or operations: sale to persons outside the Department of
Defense.”

[Please note: The “Changes to Existing Law” section below sets out in red-line format
how the legislative text would amend existing law.]

Section-by-Section Analysis

This change would introduce new opportunities to achieve business benefits through the
sale of articles and services across a broader sector of Government operations. Under the current
statute, Industrial Facilities are affirmatively authorized to sell products and services to the private
sector, but other providers in the value chain are not. This proposal shifts the focus from facilities
to operations, and extends the authority to sell products and services to the private sector across the
full spectrum of product support. The sale of services from industrial facilities to the private sector
has garnered substantial operational benefits to the Government since the inception of this statute
by providing the means to optimize capacity utilization of the facility, and to keep processes and
skills critical to a ready and controlled work force well practiced. The proposed expanded
authority would extend further across all of the accepted integrated product support elements which
include:

e Reliability engineering, maintainability engineering and maintenance (preventive,
predictive and corrective) planning.

Supply (spare part) support (e.g. ASD S2000M specification)/acquire resources.
Support and test equipment/equipment support.

Manpower and personnel.

Training and training support

Technical data/publications

Computer resources support

Facilities

Packaging, handling, storage and transportation (PHS&T)

Design interface

Budgetary Implications: None. Provides enhanced opportunities to gain best value through
collaborative agreements between government and industry.

Changes to Existing Law: This proposal would make the following changes to section 2563 of
title 10, United States Code:

82563. Articles and services of industrial facilities or operations: sale to persons outside the
Department of Defense





(@) AUTHORITY To SELL OuTsIDE DOD.—(1) The Secretary of Defense may sell in
accordance with this section to a person outside the Department of Defense articles and services
referred to in paragraph (2) that are not available from any United States commercial source.

(2)(A) Except as provided in subparagraph (B), articles and services referred to in
paragraph (1) are articles and services that are manufactured or performed by any working-capital
funded industrial facility or industrial operation of the armed forces.

(B) The authority in this section does not apply to sales of articles and services by a
working-capital funded Army industrial facility or an Army industrial operation (including a
Department of the Army arsenal) that manufactures large caliber cannons, gun mounts, recoil
mechanisms, ammunition, munitions, or components thereof, which are governed by regulations
required by section 4543 of this title.

(b) DESIGNATION OF PARTICIPATING INDUSTRIAL FACILITIES OR OPERATIONS.—The
Secretary may designate facilities or operations referred to in subsection (a) as the facilities or
operations from which articles and services manufactured or performed by such facilities or
operations may be sold under this section.

(c) CONDITIONS FOR SALES.—(1) A sale of articles or services may be made under this
section only if—

(A) the Secretary of Defense determines that the articles or services are not available
from a commercial source in the United States;

(B) the purchaser agrees to hold harmless and indemnify the United States, except
as provided in paragraph (3), from any claim for damages or injury to any person or
property arising out of the articles or services;

(C) the articles or services can be substantially manufactured or performed by the
industrial facility or operation concerned with only incidental subcontracting;

(D) itis in the public interest to manufacture the articles or perform the services;

(E) the Secretary determines that the sale of the articles or services will not interfere
with the military mission of the industrial facility or operation concerned; and

(F) the sale of the goods and services is made on the basis that it will not interfere
with performance of work by the industrial facility or operation concerned for the
Department of Defense.

(2) The Secretary of Defense may waive the condition in paragraph (1)(A) and subsection
(@)(2) that an article or service must be not available from a United States commercial source in the
case of a particular sale if the Secretary determines that the waiver is necessary for reasons of
national security and notifies Congress regarding the reasons for the waiver.

(3) Paragraph (1)(B) does not apply in any case of willful misconduct or gross negligence
or in the case of a claim by a purchaser of articles or services under this section that damages or
injury arose from the failure of the Government to comply with quality, schedule, or cost
performance requirements in the contract to provide the articles or services.

(d) METHODS OF SALE.—(1) The Secretary shall permit a purchaser of articles or services
under this section to use advance incremental funding to pay for the articles or services.
(2) In the sale of articles and services under this section, the Secretary shall—
(A) charge the purchaser, at a minimum, the variable costs, capital improvement
costs, and equipment depreciation costs that are associated with the articles or services sold;
(B) enter into a firm, fixed-price contract or, if agreed by the purchaser, a cost
reimbursement contract for the sale; and





(C) develop and maintain (from sources other than appropriated funds) working
capital to be available for paying design costs, planning costs, procurement costs, and other
costs associated with the articles or services sold.

(e) DeposIT OoF PROCEEDS.—Proceeds from sales of articles and services under this section
shall be credited to the funds, including working capital funds and operation and maintenance
funds, incurring the costs of manufacture or performance.

(f) RELATIONSHIP TO ARMS EXPORT CONTROL ACT.—Nothing in this section shall be
construed to affect the application of the export controls provided for in section 38 of the Arms
Export Control Act (22 U.S.C. 2778) to items which incorporate or are produced through the use of
an article sold under this section.

(9) DEFINITIONS.—In this section:
(1) The term “advance incremental funding”, with respect to a sale of articles or
services, means a series of partial payments for the articles or services that includes—

(A) one or more partial payments before the commencement of work or the
incurring of costs in connection with the manufacture of the articles or the
performance of the services, as the case may be; and

(B) subsequent progress payments that result in full payment being
completed as the required work is being completed.

(2) The term “industrial operation” means a working-capital funded organization, a
depot repair organization, or a product support activity supporting these organizations.

(23) The term “not available”, with respect to an article or service proposed to be
sold under this section, means that the article or service is unavailable from a commercial
source in the required quantity and quality or within the time required.

(34) The term “variable costs”, with respect to sales of articles or services, means
the costs that are expected to fluctuate directly with the volume of sales and—

(A) in the case of articles, the volume of production necessary to satisfy the
sales orders; or

(B) in the case of services, the extent of the services sold.






		Sec. __. Inclusion of depot Services as eligible for sales by indistrial facilities.

		(a) In General.—Section 2563 of title 10, United States Code, is amended—

		(1) in the heading, by striking “facilities” and inserting “facilities or operations”;

		(2) in subsection (a)(2)—

		(A) in subparagraph (A), by striking “working-capital funded industrial facility” and inserting “working-capital funded industrial facility or industrial operation”; and

		(B) in subparagraph (B), by striking “a working-capital funded Army industrial facility” and inserting “a working-capital funded Army industrial facility or an Army industrial operation”;



		(3) in subsection (b)—

		(A) in the heading, by striking “Facilities” and inserting “Facilities or Operations”; and

		(B) by striking “facilities” each place it appears and inserting “facilities or operations”;



		(4) in subsection (c), by striking “facility” each place it appears and inserting “facilities or operation”; and

		(5) in subsection (g)—

		(A) by redesignating paragraphs (2) and (3) as paragraphs (3) and (4), respectively; and

		(B) by inserting after paragraph (1) the following new paragraph:



		“(2) The term ‘industrial operation’ means a working-capital funded organization, a depot repair organization, or a product support activity supporting these organizations.”.



		(b) Table of Sections Amendment.—The table of sections at the beginning of chapter 152 of title 10, United States Code, is amended by striking the item relating to section 2563 and inserting the following new item:
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SEC. . TECHNICAL CORRECTION OF TOTAL ACREAGE AND MAP OF THE
LIMESTONE HILLS TRAINING AREA LAND WITHDRAWAL AND
RESERVATION.

Section 2931(b) of the Military Construction Authorization Act for Fiscal Year 2014
(division B of Public Law 113-66; 127 Stat. 1031) is amended by striking “18,644 acres in
Broadwater County, Montana, generally depicted as ‘Proposed Land Withdrawal’ on the map
entitled ‘Limestone Hills Training Area Land Withdrawal’, dated April 10, 2013” and inserting
18,964 acres in Broadwater County, Montana, generally depicted as ‘Limestone Hills Training
Area Land Withdrawal’ on the map entitled *Limestone Hills Training Area Land Withdrawal’,
dated May 11, 2017”.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would correct the technical description for the 2014 Limestone Hills
Training Area land withdrawal and reservation.

The 2014 withdrawal and reservation description was deficient because it used a map that
contained almost impossible to survey curved lines and inadvertently left 320 acres of Federal
mineral interests off the total acreage number. The mineral interests are all within the outer
boundary of the withdrawn training area and their inclusion in the total acreage number merely
conforms that acreage number to the original map. The original map is deficient because it uses
non-geometric curves along the eastern and northern border areas that would be virtually
impossible to accurately survey from the map. The replacement map uses straight lines that are
easily described in metes and bounds. The new lines do not increase or decrease the total
acreage, nor do they affect private property, since they are simply providing dividing lines across
Federal lands to separate those that are withdrawn and reserved from those that are outside the
withdrawal area.

This technical correction ensures the original intent of the withdrawal and reservation is
preserved.

Budget Implications: This proposal has no significant budgetary effect. The change made does
not increase or decrease the available lands nor does it affect the pre-existing costs to DoD of
managing the lands. The only cost involved is the publication by the Department of the Interior





in the Federal Register of the metes and bounds, which would occur whether the map is
corrected or not. That cost is less than $1,000.00 and is included in the FY2019 President’s
Budget request.

RESOURCE REQUIREMENTS (SMILLIONS)
FY FY FY FY FY | Appropriation | Budget Dfisr?e'l Program
2019 | 2020 | 2021 | 2022 | 2023 From Activity ltem Element
Operation &
Maintenance,
Total | $0.001 | $0.0 | $0.0 | $0.0 | $0.0 Army National BAO1 131 | 0522079A
Guard

Changes to Existing Law: This proposal would make the following changes to section 2931 of
the Military Construction Authorization Act for Fiscal Year 2014 (division B of Public Law
113-66):

SEC. 2931. WITHDRAWAL AND RESERVATION OF PUBLIC LAND.

* Kk Kk k%

(b) DESCRIPTION OF LAND.—The public land (including interests in land) referred to in
subsection (a) is the Federal land comprising approximately 18,644 18,964 acres in Broadwater
County, Montana, generally depicted as “Preposed-Land-Withdrawal Limestone Hills Training
Area Land Withdrawal” on the map entitled “Limestone Hills Training Area Land Withdrawal”,
dated Apri-10,20143 May 11, 2017, and filed in accordance with section 2912.

* k* *k k%
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SEC. . AUTHORITY TO CEASE SELECTED ACQUISITION REPORTING ON
CERTAIN MAJOR DEFENSE ACQUISITION PROGRAMS.
Section 2432(qg) of title 10, United States Code, is amended—
(1) by striking “shall cease to apply after 90 percent” and inserting the following:
“shall cease to apply—
“(1) after 90 percent”;
(2) in paragraph (1), as designated by paragraph (1) of this section, by striking the
period and inserting “; or”; and
(3) by adding at the end the following new paragraph:
“(2) if—
“(A) the procurement unit cost for a fully configured end item is less than
$500,000 in fiscal year 2019 constant dollars;
“(B) more than five years have passed since the full-rate production
decision for the program; and
“(C) the program is stable and the procurement unit cost has not increased
by a percentage equal to or greater than the significant cost threshold or the
critical cost threshold (as those terms are defined in section 2433 of this title).”.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would eliminate the requirement for Major Defense Acquisition Programs
(MDAPs) to continue submittal of Selected Acquisition Reports (SAR) to Congress after
achieving 90 percent of deliveries or expenditures against the Acquisition Objective identified in
the original Acquisition Program Baseline (APB). This would abolish the continual annual
reporting for select MDAPSs that have surpassed their original objective, but are obligated to
sustain SAR status given the recurring extension of procurements well beyond the original
quantity in their first APB.  Specifically, the Air Force’s Joint Direct Attack Munition (JDAM)





program will never achieve the current 90 percent threshold given the continual quantity
increases driven by sustained warfighting demand. Continued annual reporting in JDAM’s
situation also offers limited value as this MDAP has no history of unit cost growth (PAUC -
35.48%, APUC -25.00%) or schedule delays (deliveries regularly ahead of contract) and
continually meets reliability requirements. Given its consistent performance in improving the
accuracy of general purpose bombs, demand for the weapon continues to increase forcing regular
procurement extensions and pushing the 90 percent threshold beyond program reach. One
hundred (100) percent of the original combined Service acquisition objective of 87,496 JDAM
tail kits was achieved in 2004, production Lot 7. The Air Force plans no significant system
upgrades or configuration changes to the JDAM program within the foreseeable future that
would warrant interest in continued reporting, with the exception of integrating an M-Code GPS
receiver when the design is developed. A change in statutory language would eliminate SAR
reporting for the JDAM program. There are currently no other MDAPSs that share these same
procurement circumstances so only JDAM would benefit from this change in statutory language.

This proposal would have an immediate impact in providing administrative staffing relief
for the Service Acquisition staffs and the Office of Secretary of Defense staff in eliminating SAR
reporting for the JDAM program. Other MDAPs that may ultimately have their procurements
extended beyond their original Acquisition Objective due to increased requirements would
similarly benefit in the future.

Budgetary Implications: There are no budgetary implications for this proposal. The primary
benefit would be administrative streamlining. Department analysis shows that JDAM SAR
reporting requires 360 total hours to process each, up through USD(AT&L) review and
signature. This would be a considerable process improvement for the JDAM program office, the
Service Acquisition staff, and the Office of Secretary of Defense staff in eliminating SAR
reporting for JDAM, and in the future for any other select MDAPs that reach the advanced stages
of life-cycle, recurring procurement.

Changes to Existing Law: This proposal would amend section 2432 of title 10, United States
Code, as follows:

82432. Selected Acquisition Reports

(@) In this section:

(1) The term "program acquisition unit cost", with respect to a major defense
acquisition program, means the amount equal to (A) the total cost for development and
procurement of, and system-specific military construction for, the acquisition program,
divided by (B) the number of fully-configured end items to be produced for the
acquisition program.

(2) The term "procurement unit cost", with respect to a major defense acquisition
program, means the amount equal to (A) the total of all funds programmed to be available
for obligation for procurement for the program, divided by (B) the number of fully-
configured end items to be procured.

(3) The term "major contract", with respect to a major defense acquisition
program, means each of the six largest prime, associate, or Government-furnished





equipment contracts under the program that is in excess of $40,000,000 and that is not a
firm, fixed price contract.

(4) The term "full life-cycle cost", with respect to a major defense acquisition
program, means all costs of development, procurement, military construction, and
operations and support, without regard to funding source or management control.

(b)(1) The Secretary of Defense shall submit to Congress at the end of each fiscal-year
quarter a report on current major defense acquisition programs. Except as provided in paragraphs
(2) and (3), each such report shall include a status report on each defense acquisition program
that at the end of such quarter is a major defense acquisition program. Reports under this section
shall be known as Selected Acquisition Reports.

(2) A status report on a major defense acquisition program need not be included in the
Selected Acquisition Report for the second, third, or fourth quarter of a fiscal year if such a
report was included in a previous Selected Acquisition Report for that fiscal year and during the
period since that report there has been-

(A) less than a 15 percent increase in program acquisition unit cost and current
procurement unit cost for the program (or for each designated subprogram under the
program); and

(B) less than a six-month delay in any program schedule milestone shown in the
Selected Acquisition Report.

(3)(A) The Secretary of Defense may waive the requirement for submission of Selected
Acquisition Reports for a program for a fiscal year if-

(i) the program has not entered system development and demonstration;

(i) a reasonable cost estimate has not been established for such program; and

(iii) the system configuration for such program is not well defined.

(B) The Secretary shall submit to the Committee on Armed Services of the Senate and
the Committee on Armed Services of the House of Representatives a written notification of each
waiver under subparagraph (A) for a program for a fiscal year not later than 60 days before the
President submits the budget to Congress pursuant to section 1105 of title 31 in that fiscal year.

(c)(2) Each Selected Acquisition Report for the first quarter for a fiscal year shall
include-
(A) the same information, in detailed and summarized form, as is provided in
reports submitted under section 2431 of this title;
(B) for each major defense acquisition program or designated major subprogram
included in the report-

(i) the Baseline Estimate (as that term is defined in section 2433(a)(2) of
this title), along with the associated risk and sensitivity analysis of that estimate;

(ii) the original Baseline Estimate (as that term is defined in section
2435(d)(1) of this title), along with the associated risk and sensitivity analysis of
that estimate;

(iii) if the original Baseline Estimate was adjusted or revised pursuant to
section 2435(d)(2) of this title, such adjusted or revised estimate, along with the
associated risk and sensitivity analysis of that estimate; and

(iv) the primary risk parameters associated with the current procurement
cost for the program (as that term is used in section 2432(e)(4) of this title);





(C) a summary of the history of significant developments from the date each
major defense acquisition program or designated major subprogram included in the report
was first included in a Selected Acquisition Report and program highlights since the last
Selected Acquisition Report;

(D) the significant schedule and technical risks for each such program or
subprogram, identified at each major milestone and as of the quarter for which the current
report is submitted;

(E) the current program acquisition cost and program acquisition unit cost for
each such program or subprogram included in the report and the history of those costs
from the December 2001 reporting period to the end of the quarter for which the current
report is submitted;

(F) the current procurement unit cost for each such program or subprogram
included in the report and the history of that cost from the December 2001 reporting
period to the end of the quarter for which the current report is submitted,;

(G) for each major defense acquisition program that receives Milestone B
approval after January 1, 2019, a brief summary description of the key elements of the
modular open system approach as defined in section 2446a of this title or, if a modular
open system approach was not used, the rationale for not using such an approach; and

(H) such other information as the Secretary of Defense considers appropriate.

(2) Each Selected Acquisition Report for the first quarter of a fiscal year shall be
designed to provide to the Committee on Armed Services of the Senate and the Committee on
Armed Services of the House of Representatives the information such Committees need to
perform their oversight functions. Whenever the Secretary of Defense proposes to make changes
in the content of a Selected Acquisition Report, the Secretary shall submit a notice of the
proposed changes to such committees. The changes shall be considered approved by the
Secretary, and may be incorporated into the report, only after the end of the 60-day period
beginning on the date on which the notice is received by those committees.

(3) In addition to the material required by paragraphs (1) and (2), each Selected
Acquisition Report for the first quarter of a fiscal year shall include the following:

(A) A full life-cycle cost analysis for each major defense acquisition program and
each designated major subprogram included in the report that is in the system
development and demonstration stage or has completed that stage. The Secretary of
Defense shall ensure that this subparagraph is implemented in a uniform manner, to the
extent practicable, throughout the Department of Defense.

(B) If the system that is included in that major defense acquisition program has an
antecedent system, a full life-cycle cost analysis for that system.

(4) Selected Acquisition Reports for the first quarter of a fiscal year shall be known as
comprehensive annual Selected Acquisition Reports.

(d)(1) Each Selected Acquisition Report for the second, third, and fourth quarters of a
fiscal year shall include-
(A) with respect to each major defense acquisition program that was included in
the most recent comprehensive annual Selected Acquisition Report, the information
described in subsection (e); and





(B) with respect to each major defense acquisition program that was not included
in the most recent comprehensive annual Selected Acquisition Report, the information
described in subsection (c).

(2) Selected Acquisition Reports for the second, third, and fourth quarters of a fiscal year
shall be known as Quarterly Selected Acquisition Reports.

(e) Information to be included under this subsection in a Quarterly Selected Acquisition
Report with respect to a major defense acquisition program is as follows:

(1) The quantity of items to be purchased under the program.

(2) The program acquisition cost.

(3) The program acquisition unit cost for the program (or for each designated
major subprogram under the program).

(4) The current procurement cost for the program.

(5) The current procurement unit cost for the program (or for each designated
major subprogram under the program).

(6) The reasons for any change in program acquisition cost, program acquisition
unit cost, procurement cost, or procurement unit cost or in program schedule from the
previous Selected Acquisition Report.

(7) The reasons for any significant changes (from the previous Selected
Acquisition Report) in the total program cost for development and procurement of the
software component of the program or subprogram, schedule milestones for the software
component of the program or subprogram, or expected performance for the software
component of the program or subprogram that are known, expected, or anticipated by the
program manager.

(8) The major contracts under the program and designated major subprograms
under the program and the reasons for any cost or schedule variances under those
contracts since the last Selected Acquisition Report.

(9) Program highlights since the last Selected Acquisition Report.

(F) Each comprehensive annual Selected Acquisition Report shall be submitted within 30
days after the date on which the President transmits the Budget to Congress for the following
fiscal year, and each Quarterly Selected Acquisition Report shall be submitted within 45 days
after the end of the fiscal-year quarter.

(9) The requirements of this section with respect to a major defense acquisition program
or designated major subprogram shall cease to apply—

(1) after 90 percent of the items to be delivered to the United States under the
program or subprogram (shown as the total quantity of items to be purchased under the
program or subprogram in the most recent Selected Acquisition Report) have been
delivered or 90 percent of planned expenditures under the program or subprogram have
been made-; or

(2) if—

(A) the procurement unit cost for a fully configured end item is less than
$500,000 in fiscal year 2019 constant dollars;

(B) more than five years have passed since the full-rate production
decision for the program; and






(C) the program is stable and the procurement unit cost has not increased
by a percentage equal to or greater than the significant cost threshold or the
critical cost threshold (as those terms are defined in section 2433 of this title).

(h)(1) Total program reporting under this section shall apply to a major defense
acquisition program when funds have been appropriated for such program and the Secretary of
Defense has decided to proceed to system development and demonstration of such program.
Reporting may be limited to the development program as provided in paragraph (2) before a
decision is made by the Secretary of Defense to proceed to system development and
demonstration if the Secretary notifies the Committee on Armed Services of the Senate and the
Committee on Armed Services of the House of Representatives of the intention to submit a
limited report under this subsection not less than 15 days before a report is due under this
section.

(2) A limited report under this subsection shall include the following:

(A) The same information, in detail and summarized form, as is provided in
reports submitted under subsections (b)(1) and (b)(3) of section 2431 of this title.

(B) Reasons for any change in the development cost and schedule.

(C) The major contracts under the development program and designated major
subprograms under the program and the reasons for any cost or schedule variances under
those contracts since the last Selected Acquisition Report.

(D) Program highlights since the last Selected Acquisition Report.

(E) Other information as the Secretary of Defense considers appropriate.

(3) The submission requirements for a limited report under this subsection shall be the
same as for quarterly Selected Acquisition Reports for total program reporting.





		SEC. ___. AUTHORITY TO CEASE SELECTED ACQUISITION REPORTING ON Certain MAJOR DEFENSE ACQUISITION PROGRAMS.

		Section 2432(g) of title 10, United States Code, is amended—

		(1) by striking “shall cease to apply after 90 percent” and inserting the following: “shall cease to apply—

		“(1) after 90 percent”;

		(2) in paragraph (1), as designated by paragraph (1) of this section, by striking the period and inserting “; or”; and

		(3) by adding at the end the following new paragraph:

		“(2) if—

		“(A) the procurement unit cost for a fully configured end item is less than $500,000 in fiscal year 2019 constant dollars;

		“(B) more than five years have passed since the full-rate production decision for the program; and

		“(C) the program is stable and the procurement unit cost has not increased by a percentage equal to or greater than the significant cost threshold or the critical cost threshold (as those terms are defined in section 2433 of this title).”.
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SEC. . MILITARY HEALTH SYSTEM FRAUD AND ABUSE PREVENTION
PROGRAM.

(a) IN GENERAL.—Chapter 55 of title 10, United States Code, is amended by inserting
after section 1073d the following new section:
“81073e. Health care fraud and abuse prevention

“(a) AUTHORITY.—(1) The Secretary of Defense is authorized to conduct a program to
prevent and remedy fraud and abuse in health care programs of the Department of Defense,
including all programs carried out under this chapter.

“(2) At the discretion of the Secretary, the program may be administered jointly by the
Inspector General of the Department of Defense and the Director of the Defense Health Agency.
“(b) CiviL MONETARY PENALTIES.—(1) The authorities granted to the Secretary of
Defense and the Inspector General of the Department of Defense under section 1128A(m) of the
Social Security Act (42 U.S.C. 1320a-7a(m)) shall be available to the Secretary and the Inspector

General in carrying out the program authorized by subsection (a).

“(2) Except to the extent inconsistent with this section, the provisions of such section
1128A apply to civil monetary penalties under this subsection.

“(c) TREATMENT OF AMOUNTS COLLECTED.—(1) Amounts collected under subsection (b)
shall be credited to appropriations currently available at the time of collection for expenses of the
affected Department of Defense health care program.

“(2) Any such amounts may be used to support the administration of the program
authorized by subsection (a), including support for interagency agreements entered into under

subsection (d).
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*(3) The authority provided under this subsection shall be in addition to the authority
provided under section 1079a of this title.

“(d) INTERAGENCY AGREEMENTS.—The Secretary of Defense is authorized to enter into
agreements with the Secretary of Health and Human Services, the Attorney General, and heads
of other Federal agencies for the effective and efficient implementation of the program
authorized by subsection (a).

“(e) RULE oF ConsTRUCTION.—Nothing in this section may be construed as limiting any
authority of the Inspector General of the Department of Defense under any other provision of
law.

“(f) DEFINITIONS.—In this section:

“(1) The term “fraud and abuse’ means any conduct for which a civil monetary
penalty may be assessed under subsection (b).

“(2) The term “Defense Health Agency’ means the organizational entity
established by the Secretary of Defense under section 191 of this title for the
administration of programs under this chapter.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is

amended by inserting after the item relating to section 1073d the following new item:

“1073e. Health care fraud and abuse prevention.”.

Section-by-Section Analysis

This proposal would insert a new section 1073e in title 10, United States Code (U.S.C.),
to specifically authorize an enhanced Department of Defense health care fraud and abuse
prevention program and provide means for its effective and efficient operation. This is in
recognition that TRICARE has been victimized by health care fraud and abuse. Subsection (a)
of the new section specifically authorizes the program and provides that it may be administered
jointly by the Inspector General of the Department of Defense and the Director of the Defense
Health Agency. Subsection (b) of the new section allows the program to include existing legal
authority under the Social Security Act for the heads of Federal agencies and the Inspectors





General of those agencies that operate Federal health care programs to assess civil monetary
penalties in a manner comparable to the longstanding and successful program of the Department
of Health and Human Services (HHS) to combat fraud and abuse against Medicare and
Medicaid. Subsection (c) of the new section provides that civil monetary penalty amounts
collected will be credited to the appropriation available for the Department of Defense health
care program affected for the fiscal year in which the amount is collected. This extends the
current rule under 10 U.S.C. 1079a that refunds and other amounts collected under
CHAMPUS/TRICARE are credited to the Defense Health Program appropriation and available
for use under that program. Any penalty amounts collected may be used to support the operation
of the fraud and abuse prevention program. Under the HHS program and the existing Social
Security Act provisions, civil monetary penalty amounts are credited to the Federal Hospital
Insurance Trust Fund or applicable Medicaid account and may be used to support health care
fraud and abuse prevention. Subsection (d) of the new section authorizes interagency
agreements with the Department of Health and Human Services, the Department of Justice, and
other agencies for the effective and efficient implementation of the fraud and abuse prevention
program. Subsections (e) and (f) of the new section make clear that the section does not limit
existing authorities of the DoD Inspector General and provide applicable definitions.

Budgetary Implications: This section would reduce Defense Health Program requirements by
$74 million from FY 2019 — FY 2023. This is funded in the FY 2019 President's Budget request.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY | Appropriation | Budget Dfisr?él
2019 2020 2021 2022 2023 From Activity ltem
Operation and
Defense Maintenance,
Health 8 16 16 17 18 Defense Health 02 010
Program

Changes to Existing Law: This section would add to chapter 55 of title 10 a new section, the
text of which appears above.






		SEC. ___. MILITARY HEALTH SYSTEM FRAUD AND ABUSE PREVENTION PROGRAM.

		(a) In General.—Chapter 55 of title 10, United States Code, is amended by inserting after section 1073d the following new section:



		“§1073e. Health care fraud and abuse prevention

		“(a) Authority.—(1) The Secretary of Defense is authorized to conduct a program to prevent and remedy fraud and abuse in health care programs of the Department of Defense, including all programs carried out under this chapter.

		“(2) At the discretion of the Secretary, the program may be administered jointly by the Inspector General of the Department of Defense and the Director of the Defense Health Agency.

		“(b) Civil Monetary Penalties.—(1) The authorities granted to the Secretary of Defense and the Inspector General of the Department of Defense under section 1128A(m) of the Social Security Act (42 U.S.C. 1320a-7a(m)) shall be available to the Secretary...

		“(2) Except to the extent inconsistent with this section, the provisions of such section 1128A apply to civil monetary penalties under this subsection.

		“(c) Treatment of Amounts Collected.—(1) Amounts collected under subsection (b) shall be credited to appropriations currently available at the time of collection for expenses of the affected Department of Defense health care program.

		“(2) Any such amounts may be used to support the administration of the program authorized by subsection (a), including support for interagency agreements entered into under subsection (d).

		“(3) The authority provided under this subsection shall be in addition to the authority provided under section 1079a of this title.

		“(d) Interagency Agreements.—The Secretary of Defense is authorized to enter into agreements with the Secretary of Health and Human Services, the Attorney General, and heads of other Federal agencies for the effective and efficient implementation of t...

		“(e) Rule of Construction.—Nothing in this section may be construed as limiting any authority of the Inspector General of the Department of Defense under any other provision of law.

		“(f) Definitions.—In this section:

		“(1) The term ‘fraud and abuse’ means any conduct for which a civil monetary penalty may be assessed under subsection (b).

		“(2) The term ‘Defense Health Agency’ means the organizational entity established by the Secretary of Defense under section 191 of this title for the administration of programs under this chapter.”.



		(b) Clerical Amendment.—The table of sections at the beginning of such chapter is amended by inserting after the item relating to section 1073d the following new item:
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SEC. . AUTHORITY TO PLAN, DESIGN, AND CONSTRUCT, OR LEASE,
SHARED MEDICAL FACILITIES WITH DEPARTMENT OF
VETERANS AFFAIRS.
(@) IN GENERAL.—Chapter 55 of title 10, United States Code, is amended by inserting
after section 1104 the following new section:
“81104a. Shared medical facilities with Department of Veterans Affairs
“(a) AGREEMENTS.—The Secretary of Defense may enter into agreements with the
Secretary of Veterans Affairs for the planning, design, and construction, or the leasing, of
facilities to be operated as shared medical facilities.
*“(b) TRANSFER OF FUNDS BY SECRETARY OF DEFENSE.—(1) The Secretary of Defense
may transfer to the Secretary of Veterans Affairs amounts as follows:
“(A) Amounts, not in excess of the amount authorized by law for an unspecified
minor military construction project, for the construction of a shared medical facility if—
“(i) the amount of the share of the Department of Defense for the
estimated cost of the project does not exceed the amount authorized under section
2805(a)(2) of this title; and
“(ii) the other requirements of such section have been met with respect to
funds identified for transfer.
“(B) Amounts appropriated for the Defense Health Program for the purpose of the
planning, design, and construction, or the leasing of space, for a shared medical facility.
“(2) The authority to transfer funds under this section is in addition to any other authority
to transfer funds available to the Secretary of Defense.

“(3) Section 2215 of this title does not apply to a transfer of funds under this subsection.
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*(c) TRANSFER OF FUNDS TO SECRETARY OF DEFENSE.—(1) Any amount transferred
under title 38 to the Secretary of Defense by the Secretary of Veterans Affairs for necessary
expenses for the planning, design, and construction of a shared medical facility, where the
amount of the share of the Department of Defense for the cost of such project does not exceed
the amount specified in section 2805(a)(2) of this title, may be credited to accounts of the
Department of Defense available for the construction of a shared medical facility.

“(2) Amounts transferred under title 38 to the Secretary of Defense by the Secretary of
Veterans Affairs for the purpose of the planning and design, or the leasing of space, for a shared
medical facility may be credited to accounts of the Department of Defense available for such
purposes, and may be used of such purposes.

*(3) Using accounts credited with transfers from the Secretary of Veterans Affairs under
paragraph (1), the Secretary of Defense may carry out unspecified minor military construction
projects, so long as the share of the Department of Defense for the cost of such project does not
exceed the amount specified in section 2805(a)(2) of this title.

*(d) MERGER OF AMOUNTS TRANSFERRED.—AnNY amount transferred to the Secretary of
Veterans Affairs pursuant to subsection (b), and any amount transferred to the Secretary of
Defense as described in subsection (c), shall be merged with, and be available for the same
purposes and the same time period as, the appropriation or fund to which transferred.

“(e) SHARED MEDICAL FACILITY DEFINED.—In this section, the term ‘shared medical
facility’ means a building or buildings, or a campus, intended to be used by both the Department
of Defense and the Department of Veterans Affairs for the provision of health-care services,
whether under the jurisdiction of the Secretary of Defense or the Secretary of Veterans Affairs,

and whether or not located on a military installation or on real property under the jurisdiction of





the Secretary of Veterans Affairs. Such term includes any necessary building and auxiliary
structure, garage, parking facility, mechanical equipment, abutting sidewalks, and
accommodations for attending personnel.”.

(b) CLERICAL AMENDMENT.— The table of sections at the beginning of such chapter is

amended by inserting after the item relating to section 1104 the following new item:
“1104a. Shared medical facilities with Department of Veterans Affairs.”.

Section-by-Section Analysis

This proposal would extend the collaborative relationship between the Department of
Defense (DoD) and Department of Veterans Affairs (VA) beyond the sharing of existing health
care resources and permit proactive, joint planning and capital investment in shared medical
facilities with the goal of improving access, continuity, quality, and cost effectiveness of the
direct health care provided to the Departments’ respective beneficiaries. Joint construction and
leasing of shared medical facilities to meet the combined requirements of both Departments fall
outside of the existing statutory authorities of section 1104 of title 10, United States Code
(U.S.C.), and section 8111 of title 38, U.S.C., for DoD-VA resource sharing of existing health
care resources. This legislation would permit the Departments to optimize expenditures to
enable collaboration where the Secretaries determine it is in the best interest of the Departments
to do so. There is a corresponding legislative proposal by VA, which includes the addition of a
new section in title 38, U.S.C. to facilitate and permit this joint effort.

Subsection (a) of this proposal would create a new section in chapter 55 of title 10,
U.S.C,, to allow the Department of Defense to enter into agreements with the Department of
Veterans Affairs for the planning, designing, constructing, or leasing of shared medical facilities
with the goal of improving the access to, and quality and cost effectiveness of, the health care
provided by the Departments to their respective beneficiaries.

Subsection (a) also would provide authority to the Departments to both transfer and
accept funds appropriated for planning and design, minor construction projects, and leasing of
shared medical facilities. Specifically, both Departments desire authority to use minor
construction dollars within their respective thresholds to fund worthy collaborative projects,
without having the aggregation of these funds convert a minor project into a major one. This
legislative proposal would provide authority to both Departments to transfer and accept funds
appropriated for minor projects. Each Department’s contribution for minor construction is
limited to its respective dollar threshold and contributions from the other Department are not
counted towards the receiving Department’s minor construction threshold. The result is that a
minor construction project may be carried out using funds combined by both Departments, to an
approved cost not to exceed $13 million, as long as neither Department exceeds their respective
minor construction authority.





While the Economy Act clearly includes purchasing and contracting, including services
for renting and leasing, within the authorized support services, the Departments do not currently
have sufficient statutory authority under the Economy Act, or elsewhere, to permit the transfer
and receipt of funds between Departments to lease a shared medical facility (one than exceeds
the needs of either Department individually but would meet the combined requirements).
Consequently, this legislative proposal also would permit the Departments to transfer funds in
furtherance of a combined/joint lease for shared medical facilities.

Budget Implications: This proposal would not incur any additional cost to the Department of
Defense budget. The costs associated with this legislative proposal will be those incurred in the
normal course of business for the Facility Enterprise to acquire, outfit, and operate leased

facilities. It is proposed that one facility will be leased in 2022; one facility will be leased in

2023 and the facility leased in 2022 will continue to be leased; and one additional facility will be

leased in 2024 and the facilities leased in 2022 and 2023 will continue to be leased. The total

annual costs for 2022 will be $8.2M, the total annual costs for 2023 will be $12.9M, and the total
annual costs for 2024 will be $14.0. This is funded in the FY 2019 President's Budget request.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY FY | Appropriation | Budget Dfis:e'l Program
2019 | 2020 | 2021 | 2022 | 2023 | 2024 From Activity [temn Element
Defense Health
Defense Proaram
Health | 0.0 | 00 | 00 | 82 | 129 | 14.0 gram, 01 N/A N/A
Operations and
Program -
Maintenance
Total 0.0 0.0 0.0 8.2 129 | 140 - - - -

Changes to Existing Law: This proposal would add a new section 1104a to chapter 55 of title
10, United States Code, shown in full in the legislative text above.
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SEC. . REPEAL OF REPORT ON END-OF-QUARTER STRENGTH LEVELS.
Section 115(e) of title 10, United States Code, is amended by striking paragraph (3).

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would repeal paragraph (3) of section 115(e) of title 10, United States
Code, to remove the requirement for the Secretary of Defense to notify the Committee on Armed
Services of the Senate and the Committee on Armed Services of the House of Representatives
whenever the Secretary establishes an end-of-quarter (EOQ) strength level pursuant to section
115(e)(2)(A) or modifies a strength level pursuant to section 115(e)(2)(B). In recent years, the
DoD has proposed reductions to mandatory reports to realize resource savings. Reports to
Congress similar to this EOQ strength level report have been eliminated. This proposal would
allow a reduction of man hours and resource costs by eliminating the Congressional reporting
requirement. The Office of the Secretary of Defense would continue to ensure the Services
remain in compliance with their authorized strength levels and within the statutory variances for
active-duty and Selected Reserve strengths. Cost savings can be realized by eliminating the
significant time and resource investment of coordinating and producing a Congressional level
report.

The quarterly report to Congress outlines the first, second and third EOQ personnel
strengths prescribed by the Secretary for the four Active and six Selected Reserve components
and, in accordance with the section 115(f) of title 10, allocates the Secretary’s three percent
variance for each prescribed EOQ strength level.

Since FY 2006, this statutorily-required report has been submitted to the Committee on
Armed Services of the Senate and the Committee on Armed Services of the House of
Representatives each year. In the 11 previous reports submitted to Congress, there have been no
follow-up inquiries from Congress pertaining to the report’s EOQ personnel strength variances
nor has any Active or Selected Reserve component ended a quarter outside the three percent
variance for that quarter.

In light of the Secretary of Defense’s 2009 initiative to reduce the number of reports
generated within the Department, coupled with the Services’ universal compliance with
statutorily authorized EOQ strength levels and variance strength, the Department believes this
statutory report to be unnecessary and can be eliminated with no impact to either the Department
or the Congress.

Budget Implications: By repealing this paragraph and removing the requirement for the
Secretary of Defense to notify the Committee on Armed Services of the Senate and the
Committee on Armed Services of the House of Representatives whenever the Secretary
establishes an end-of-quarter strength level pursuant to section 115(e)(2)(A) or modifies a
strength level pursuant to section 115(e)(2)(B), the Department will save between $8,000 and





$10,000 annually according to a cost estimate from Cost Assessment and Program Evaluation
(CAPE) .

RESOURCE REQUIREMENTS ($M
FY FY FY FY FY Appropriation Budget Dﬁisrr:: Program
2018 | 2019 | 2020 | 2021 | 2022 From Activity Iterm Element

Operation and

Navy -.013 -.013 -.013 -.013 -.013 Maintenance,
Navy
Army Army does not intend to use this author!ty, which would have been funded in Operations and
Maintenance, Army.
Air Air Force does not intend to use this authority, which would have been funded in Operations and
Force Maintenance, Air Force.
Total | -.013 | -013 | -013 | -.013 | -.013 | | | |

Changes to Existing Law: This proposal would strike section 115(e)(3) of title 10, United
States Code.

TITLE 10, UNITED STATES CODE
§ 115. Personnel strengths: requirement for annual authorization

(a) Active-duty and Selected Reserve end strengths to be authorized by law. Congress shall
authorize personnel strength levels for each fiscal year for each of the following:

(1) The end strength for each of the armed forces (other than the Coast Guard) for (A) active-
duty personnel who are to be paid from funds appropriated for active-duty personnel unless on
active duty pursuant to subsection (b), and (B) active-duty personnel and full-time National
Guard duty personnel who are to be paid from funds appropriated for reserve personnel unless on
active duty or full-time National Guard duty pursuant to subsection (b).

(2) The end strength for the Selected Reserve of each reserve component of the armed forces.

(b) Certain reserves on active duty to be authorized by law.

(1) Congress shall annually authorize the maximum number of members of a reserve
component permitted to be on active duty or full-time National Guard duty at any given time
who are called or ordered to--

(A) active duty under section 12301(d) of this title for the purpose of providing operational
support, as prescribed in regulation issued by the Secretary of Defense;

(B) full-time National Guard duty under section 502(f)(1)(B) of title 32 for the purpose of
providing operational support when authorized by the Secretary of Defense;

(C) active duty under section 12301(d) of this title or full-time National Guard duty under
section 502(f)(1)(B) of title 32 for the purpose of preparing for and performing funeral honors
functions for funerals of veterans under section 1491 of this title;

(D) active duty or retained on active duty under sections 12301(g) of this title while in a
captive status; or

(E) active duty or retained on active duty under 12301(h) or 12322 of this title for the





purpose of medical evaluation or treatment.

(2) A member of a reserve component who exceeds either of the following limits shall be
included in the strength authorized under subparagraph (A) or subparagraph (B), as appropriate,
of subsection (a)(1):

(A) A call or order to active duty or full-time National Guard duty that specifies a period
greater than three years.

(B) The cumulative periods of active duty and full-time National Guard duty performed by
the member exceed 1095 days in the previous 1460 days.

(3) In determining the period of active service under paragraph (2), the following periods of
active service performed by a member shall not be included:

(A) All periods of active duty performed by a member who has not previously served in the
Selected Reserve of the Ready Reserve.

(B) All periods of active duty or full-time National Guard duty for which the member is
exempt from strength accounting under paragraphs (1) through (8) of subsection (i).

(4) As part of the budget justification materials submitted by the Secretary of Defense to
Congress in support of the end strength authorizations required under subparagraphs (A) and (B)
of subsection (a)(1) for fiscal year 2009 and each fiscal year thereafter, the Secretary shall
provide the following:

(A) The number of members, specified by reserve component, authorized under
subparagraphs (A) and (B) of paragraph (1) who were serving on active duty or full-time
National Guard duty for operational support beyond each of the limits specified under
subparagraphs (A) and (B) of paragraph (2) at the end of the fiscal year preceding the fiscal year
for which the budget justification materials are submitted.

(B) The number of members, specified by reserve component, on active duty for operational
support who, at the end of the fiscal year for which the budget justification materials are
submitted, are projected to be serving on active duty or full-time National Guard duty for
operational support beyond such limits.

(C) The number of members, specified by reserve component, on active duty or full-time
National Guard duty for operational support who are included in, and counted against, the end
strength authorizations requested under subparagraphs (A) and (B) of subsection (a)(1).

(D) A summary of the missions being performed by members identified under subparagraphs
(A) and (B).

(c) Limitation on appropriations for military personnel. No funds may be appropriated for any
fiscal year to or for--

(1) the use of active-duty personnel or full-time National Guard duty personnel of any of the
armed forces (other than the Coast Guard) unless the end strength for such personnel of that
armed force for that fiscal year has been authorized by law;

(2) the use of the Selected Reserve of any reserve component of the armed forces unless the
end strength for the Selected Reserve of that component for that fiscal year has been authorized
by law; or

(3) the use of reserve component personnel to perform active duty or full-time National Guard
duty under subsection (b) unless the strength for such personnel for that reserve component for
that fiscal year has been authorized by law.

(d) Military technician (dual status) end strengths to be authorized by law. Congress shall





authorize for each fiscal year the end strength for military technicians (dual status) for each
reserve component of the Army and Air Force. Funds available to the Department of Defense for
any fiscal year may not be used for the pay of a military technician (dual status) during that fiscal
year unless the technician fills a position that is within the number of such positions authorized
by law for that fiscal year for the reserve component of that technician. This subsection applies
without regard to section 129 of this title. In each budget submitted by the President to Congress
under section 1105 of title 31, the end strength requested for military technicians (dual status) for
each reserve component of the Army and Air Force shall be specifically set forth.

(e) End-of-quarter strength levels.

(1) The Secretary of Defense shall prescribe and include in the budget justification documents
submitted to Congress in support of the President's budget for the Department of Defense for any
fiscal year the Secretary's proposed end-of-quarter strengths for each of the first three quarters of
the fiscal year for which the budget is submitted, in addition to the Secretary's proposed fiscal-
year end-strengths for that fiscal year. Such end-of-quarter strengths shall be submitted for each
category of personnel for which end strengths are required to be authorized by law under
subsection (a) or (d). The Secretary shall ensure that resources are provided in the budget at a
level sufficient to support the end-of-quarter and fiscal-year end-strengths as submitted.

(2) (A) After annual end-strength levels required by subsections (a) and (d) are authorized by
law for a fiscal year, the Secretary of Defense shall promptly prescribe end-of-quarter strength
levels for the first three quarters of that fiscal year applicable to each such end-strength level.
Such end-of-quarter strength levels shall be established for any fiscal year as levels to be
achieved in meeting each of those annual end-strength levels authorized by law in accordance
with subsection (a) (as such levels may be adjusted pursuant to subsection (f)) and subsection
(d).

(B) At least annually, the Secretary of Defense shall establish for each of the armed forces
(other than the Coast Guard) the maximum permissible variance of actual strength for an armed
force at the end of any given quarter from the end-of-quarter strength established pursuant to
subparagraph (A). Such variance shall be such that it promotes the maintaining of the strength
necessary to achieve the end-strength levels authorized in accordance with subsection (a) (as
adjusted pursuant to subsection (f)) and subsection (d).

(F) Authority for Secretary of Defense variances for active-duty and Selected Reserve strengths.
Upon determination by the Secretary of Defense that such action is in the national interest, the
Secretary may--

(1) increase the end strength authorized pursuant to subsection (a)(1)(A) for a fiscal year for
any of the armed forces by a number equal to not more than 3 percent of that end strength;

(2) increase the end strength authorized pursuant to subsection (a)(1)(B) for a fiscal year for
any of the armed forces by a number equal to not more than 2 percent of that end strength;

(3) vary the end strength authorized pursuant to subsection (a)(2) for a fiscal year for the
Selected Reserve of any of the reserve components by a number equal to not more than 3 percent





of that end strength; and

(4) increase the maximum strength authorized pursuant to subsection (b)(1) for a fiscal year for
certain reserves on active duty for any of the reserve components by a number equal to not more
than 10 percent of that strength.

(9) Authority for service Secretary variances for active-duty and Selected Reserve end strengths.

(1) Upon determination by the Secretary of a military department that such action would
enhance manning and readiness in essential units or in critical specialties or ratings, the Secretary
may--

(A) increase the end strength authorized pursuant to subsection (a)(1)(A) for a fiscal year for
the armed force under the jurisdiction of that Secretary or, in the case of the Secretary of the
Navy, for any of the armed forces under the jurisdiction of that Secretary, by a number equal to
not more than 2 percent of such authorized end strength; and

(B) increase the end strength authorized pursuant to subsection (a)(2) for a fiscal year for the
Selected Reserve of the reserve component of the armed force under the jurisdiction of that
Secretary or, in the case of the Secretary of the Navy, for the Selected Reserve of the reserve
component of any of the armed forces under the jurisdiction of that Secretary, by a number equal
to not more than 2 percent of such authorized end strength.

(2) Any increase under paragraph (1)(A) of the end strength for an armed force for a fiscal year
shall be counted as part of the increase for that armed force for that fiscal year authorized under
subsection (f)(1). Any increase under paragraph (1)(B) of the end strength for the Selected
Reserve of a reserve component of an armed force for a fiscal year shall be counted as part of the
increase for that Selected Reserve for that fiscal year authorized under subsection (f)(3).

(h) Adjustment when Coast Guard is operating as a service in the Navy. The authorized strength
of the Navy under subsection (a)(1) is increased by the authorized strength of the Coast Guard
during any period when the Coast Guard is operating as a service in the Navy.

(i) Certain personnel excluded from counting for active-duty end strengths. In counting
personnel for the purpose of the end strengths authorized pursuant to subsection (a)(1), persons
in the following categories shall be excluded:

(1) Members of a reserve component ordered to active duty under section 12301(a) of this title.

(2) Members of a reserve component in an active status ordered to active duty under section
12301(b) of this title.

(3) Members of the Ready Reserve ordered to active duty under section 12302 of this title.

(4) Members of the Selected Reserve of the Ready Reserve or members of the Individual
Ready Reserve mobilization category described in section 10144(b) of this title ordered to active
duty under section 12304 of this title.

(5) Members of the National Guard called into Federal service under section 12406 of this title.

(6) Members of the militia called into Federal service under chapter 15 of this title.

(7) Members of the National Guard on full-time National Guard duty under section
502(f)(1)(A) of title 32.

(8) Members of reserve components on active duty for training or full-time National Guard
duty for training.

(9) Members of the Selected Reserve of the Ready Reserve on active duty to support programs





described in section 1203(b) of the Cooperative Threat Reduction Act of 1993 (22 U.S.C.
5952(b)).

(10) Members of the National Guard on active duty or full-time National Guard duty for the
purpose of carrying out drug interdiction and counter-drug activities under section 112 of title
32.

(11) Members of a reserve component on active duty under section 10(b)(2) of the Military
Selective Service Act (50 U.S.C. App. 460(b)(2)) for the administration of the Selective Service
System.

(12) Members of the National Guard on full-time National Guard duty for the purpose of
providing command, administrative, training, or support services for the National Guard
Challenge Program authorized by section 509 of title 32.

(13) Members of the National Guard on full-time National Guard duty involuntarily and
performing homeland defense activities under chapter 9 of title 32.





		SEC. ___.   Repeal of report on end-of-quarter strength levels.




SEC. . AUTHORITY TO DEFER UNTIL AGE 68 MANDATORY RETIREMENT
FOR AGE OF A GENERAL OR FLAG OFFICER SERVING AS CHIEF
OR DEPUTY CHIEF OF CHAPLAINS OF THE ARMY, NAVY, OR AIR
FORCE.
Section 1253(c) of title 10, United States Code, is amended by striking paragraph (3).

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text above would amend existing law.]

Section-by-Section Analysis

This proposal would eliminate the sunset clause of the 2016 change to 10 U.S.C. 1253,
which allows Secretaries of the military departments to defer the retirement of an officer serving
in a general officer or flag officer grade who is the Chief of Chaplains or Deputy Chief of
Chaplains of that officer’s armed force to the first day of the month following the month in
which the officer becomes 68 years of age.

The item to be struck — 10 U.S.C. 1253(c)(3) — was added in Public Law 114-92, the
National Defense Authorization Act for Fiscal Year 2016. The item sunsets, on December 31,
2020, the authority to provide the deferments described above. In House Report 114-102, the
explanation is that the sunset clause was added in order to encourage the military departments to
develop a plan, within the personnel management of their chaplains, to eliminate the need for
continuing age waivers. However, the military departments will continually need age waivers
because of the demographics associated with the chaplain corps.

Data compiled by the Association of Theological Schools, which accredits theological
institutions of higher learning in the U.S., shows that the average age of students enrolled in
pursuit of the Master of Divinity degree (the standard degree earned by those seeking
appointments as military chaplains) for academic year 2015-2016 was 37.3 years
(https://www.ats.edu/uploads/resources/institutional-data/annual-data-tables/2016-2017-annual-
data-tables.pdf). The average age of accession of first tour chaplains has risen to age 35 as of
2016 (source: Defense Manpower Data Center). Given the average age of chaplains upon
accession, and the aging pool of candidates from which to draw from religious organizations,
there is no way to mitigate the need for waivers using the mechanism of internal personnel
management.

With normal flow points, this results in promotion to O6 at an average age of 55. The
age of promotion to O6 impacts the possible promotion to O7, which would then occur, on
average, between ages 58-60 and for O8 between ages 61-63. The service time as Deputy Chief
of Chaplains averages 3-4 years followed by 3-4 years of service as Chief of Chaplains. Without
continuing waivers, the Officers considered for promotion to Deputy Chief of Chaplains and
Chief of Chaplains will face mandatory retirement at age 64, thus severely limiting the number
of chaplains who could be considered for these critical positions because they would retire prior
to or shortly after assuming the duties of the office.





Budgetary Implications: This proposal would not result in an increase in costs. The cost of
officers is based on their rank and time in service, and is not impacted by their age. The proposal
has no effect upon rank structure, nor does it increase the time in service for the officers in
question. The proposal only changes the potential age of the personnel. Chaplains are typically
selected for the rank of O7 (Deputy Chief of Chaplains) at year 23 of service. Given the average
age of first-term chaplains of 35, a Deputy Chief of Chaplains would pin O7 at age 58. After 8
years of service at the General or Flag Officer rank (4 years as Deputy Chief of Chaplains and 4
years as Chief of Chaplains, since the Deputy Chief typically becomes the Chief of Chaplains),
the officer in question would be age 66, having served for 31 years. In the event of a younger
chaplain (for example, one who began service at age 30) being selected for O7 at year 23 of
service, that individual would retire at age 61, but would still have 31 years of service (the same
cost for retired pay as the 66-year-old officer in the example). This proposal has no budgetary
impact. The personnel impact table reflects the chaplain positions affected by the change. The
U.S. Marine Corps does not have its own chaplain corps.

RESOURCE REQUIREMENTS ($MILLION)

FY FY FY FY FY Appropriation Budget Dfisr?e-l Program
2019 2020 2021 2022 2023 From Activity ltem Element
Military
Army $0.000 | $0.000 | $0.000 | $0.000 | $0.000 Personnel, Army BAO1 05
Military
Navy $0.000 | $0.000 | $0.000 | $0.000 | $0.000 Personnel, Navy BAO1 05
Marine Marine Corps does not have organic Chaplains.
Corps
Air Military
Force $0.000 | $0.000 | $0.000 | $0.000 | $0.000 | Personnel, Air BAO1 05
Force
Total $.000 $.000 $.000 $.000 $.000 N/A N/A N/A N/A
NUMBER OF PERSONNEL AFFECTED
FY | FY FY FY FY | Appropriation | Budget Dfisr::l Program
2019 | 2020 | 2021 | 2022 | 2023 From Activity ltem Element
Military
Army 2 2 2 2 2 Personnel, Army BAO1 05
Military
Navy 2 2 2 2 2 Personnel, Navy BAO1 05
Marine Marine Corps does not have organic Chaplains.
Corps
Air Military
2 2 2 2 2 Personnel, Air BAO1 05
Force
Force
Total 6 6 6 6 6

Changes to Existing Law: This proposal would make the following changes in provisions of
existing law:

TITLE 10, UNITED STATES CODE
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8 1253. Age 64: regular commissioned officers in general and flag officer grades; exceptions

(a) GENERAL RULE.—Unless retired or separated earlier, each regular commissioned
officer of the Army, Navy, Air Force, or Marine Corps serving in a general or flag officer grade
shall be retired on the first day of the month following the month in which the officer becomes
64 years of age.

(b) EXCEPTION FOR OFFICERS SERVING IN O-9 AND O-10 PosITIONS.—In the case of an
officer serving in a position that carries a grade above major general or rear admiral, the
retirement under subsection (a) of that officer may be deferred—

(1) by the President, but such a deferment may not extend beyond the first day of
the month following the month in which the officer becomes 68 years of age; or

(2) by the Secretary of Defense, but such a deferment may not extend beyond the
first day of the month following the month in which the officer becomes 66 years of age.

(c) DEFERRED RETIREMENT OF CHAPLAINS.—(1) The Secretary of the military department
concerned may defer the retirement under subsection (a) of an officer serving in a general or flag
officer grade who is the Chief of Chaplains or Deputy Chief of Chaplains of that officer's armed
force.

(2) A deferment to the retirement age of an officer referred to in paragraph (1) may not
extend beyond the first day of the month following the month in which the officer becomes 68
years of age.






		SEC. ___. Authority to Defer Until Age 68 Mandatory Retirement FOR AGE of a General or Flag Officer Serving as Chief or Deputy Chief of Chaplains of the Army, Navy, or Air Force.

		Section 1253(c) of title 10, United States Code, is amended by striking paragraph (3).






SEC. . EXTENSION OF AUTHORITY FOR SECRETARY OF DEFENSE TO USE
DEPARTMENT OF DEFENSE REIMBURSEMENT RATE FOR
TRANSPORTATION SERVICES PROVIDED TO CERTAIN NON-
DEPARTMENT OF DEFENSE ENTITIES.

Section 2642(b) of title 10, United States Code, is amended by striking “October 1, 2019”

and inserting “October 1, 2024”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would extend the authority granted in section 2642 of title 10, United
States Code (U.S.C.), allowing the Secretary of Defense to use the Department of Defense (DoD)
reimbursement rate for transportation services provided to certain non-DoD entities. That
authority allows DoD to provide transportation services covered by that section at the same rate
DoD charges DoD units for similar services. The extension would change the sunset date from
October 1, 2019, to October 1, 2024,

The authority under 10 U.S.C. 2642 is used when providing airlift support to other
departments and agencies to increase peacetime business by filling excess capacity with paying
cargo from other Federal agencies. DoD does not incur any additional incremental costs as a
result of its use of the authority provided by this provision, which permits the use of extra
capacity on strategic airlift assets of the military for the transportation needs of the other
agencies or entities currently able to acquire transportation from DoD. Except during periods of
high operational tempo, utilization of aircraft to meet training and readiness requirements is
typically greater than actual Department cargo transportation requirements. Therefore, extra
cargo can be transported at little or no increase in operating costs, making the use of excess
capacity by other agencies and entities prudent. Additionally, use of such capacity for the
shipment of items for non-DoD entities complements the training needs of the Department.
Most such requests are made under the Economy Act (31 U.S.C. 1535), and that law already
provides an analysis process to determine if the DoD should agree to the transportation of such
cargo. Increases in the amount of cargo to be transported by the Department supports the training
of aircrews to maintain combat readiness and any excess is provided to United States air carriers
as an incentive for them to participate in the Civil Reserve Air Fleet program to support the
wartime requirements of the DoD. This has been a well-used authority and an extension for five
more years is in the best interests of the United States and the DoD.

Budget Implications: If enacted, this proposal will not increase the budgetary requirements of
the Department of Defense.





Changes to Existing Law: This proposal would make the following changes to section 2642 of
title 10, U.S.C.:

8§ 2642. Transportation services provided to certain non-Department of Defense agencies
and entities: use of Department of Defense reimbursement rate

(a) AuTHORITY.—Subject to subsection (b), the Secretary of Defense may authorize the
use of the Department of Defense reimbursement rate for military transportation services
provided by a component of the Department of Defense as follows:

(1) For military transportation services provided to the Central Intelligence
Agency, if the Secretary of Defense determines that those military transportation services
are provided for activities related to national security objectives.

(2) For military transportation services provided to the Department of State for the
transportation of armored motor vehicles to a foreign country to meet requirements of the
Department of State for armored motor vehicles associated with the overseas travel of the
Secretary of State in that country.

(3) For military transportation services provided to any element of the Federal
Government outside the Department of Defense in circumstances other than those
specified in paragraphs (1) and (2), but only if the Secretary of Defense determines that
the provision of such services will promote the improved use of transportation capacity
without any negative effect on the national security objectives or the national security
interests contained within the United States commercial transportation industry.

(4) For military transportation services provided in support of foreign military
sales.

(5) For military transportation services provided to a State, local, or tribal agency
(including any organization composed of State, local, or tribal agencies).

(6) For military transportation services provided to a Department of Defense
contractor when transporting supplies that are for, or destined for, a Department of
Defense entity.

(b) TERMINATION OF AUTHORITY FOR CERTAIN ELIGIBLE ENTITIES.—The provisions of
paragraphs (3), (4), (5), and (6) of subsection (a) shall apply only to military transportation
service provided before Oetober1,-2019 October 1, 2024.

(c) DerINITION.—In this section, the term “Department of Defense reimbursement rate”
means the amount charged a component of the Department of Defense by another component of
the Department of Defense.






		SEC. ___. EXTENSION OF AUTHORITY FOR SECRETARY OF DEFENSE TO USE DEPARTMENT OF DEFENSE REIMBURSEMENT RATE FOR TRANSPORTATION SERVICES PROVIDED TO CERTAIN NON-DEPARTMENT OF DEFENSE ENTITIES.

		Section 2642(b) of title 10, United States Code, is amended by striking “October 1, 2019” and inserting “October 1, 2024”.



		[Please note: The “Changes to Existing Law” section below sets out in red-line format how the legislative text would amend existing law.]

		Section-by-Section Analysis




SEC. . REPEAL OF REQUIREMENT FOR REVIEW OF CERTAIN ARMY
RESERVE OFFICER UNIT VACANCY PROMOTIONS BY
COMMANDERS OF ASSOCIATED ACTIVE DUTY UNITS.

Section 1113 of the Army National Guard Combat Readiness Reform Act of 1992

(10 U.S.C. 10105 note) is repealed.

*[Please note: The “Changes to Existing Law’ section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would repeal the requirement for the commander of an active duty unit
associated with an Army Selected Reserve unit to review promotion recommendations for unit
vacancy promotions. Currently, section 1113 of the Army National Guard Combat Readiness
Reform Act of 1992 (which was enacted as title XI of the National Defense Authorization Act
for Fiscal Year 1993) requires commanders of associated active duty units to review candidates
for unit vacancy promotions and inform the promotion authority within 60 days of receiving
notice of a recommended promotion whether the active duty commander concurs or non-concurs
with the unit vacancy promotion. The Active Component (AC) does not utilize the Unit
Vacancy Promotion (UVP) system. The ARNG and USAR have separate peacetime chains of
command which informs the UVP selection criteria. Requiring an AC associate unit
commander’s recommendation adds an unnecessary layer of bureaucracy that could delay
promotions for RC Soldiers. Additionally, many AC associate unit commanders may have
limited interaction with RC Soldiers unless they are activated under title 10 orders for
deployment. Furthermore, the Army has established other processes for review of RC
promotions. The associations have been replaced by training partnerships, which do not include
review of promotions.

Budget Implications: The cessation of the activity and the removal of the provision from the
law will not consume any resources.

Changes to Existing Law: This proposal would repeal section 1113 of the Army National
Guard Combat Readiness Reform Act of 1992 (10 U.S.C. 10105 note).
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10

11

SEC. . AUTHORITY TO WAIVE RECOUPMENT OF SEPARATION PAY,
SEVERANCE PAY, OR READJUSTMENT PAY FOR INVOLUNTARY
DISCHARGE FOR MEMBERS WHO SUBSEQUENTLY BECOME
ENTITLED TO RETIRED OR RETAINER PAY.

Section 1174(h) of title 10, United States Code, is amended by adding at the end the
following new paragraph:

“(3) The Secretary of Defense or the Secretary of Homeland Security, with respect to
the Coast Guard when it is not operating as a service in the Navy, may waive the
requirement to repay separation pay, severance pay, or readjustment pay under paragraph
(1) if such Secretary determines that repayment would be against equity and good
conscience or would be contrary to the best interests of the United States.”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text above would amend existing law.]

Section-by-Section Analysis

This proposal would authorize the Secretary of Defense or the Secretary of Homeland
Security (in the Coast Guard’s case) to waive recoupment of separation pay, severance pay, or
readjustment pay from a regular service member who is involuntarily discharged or released
from active duty if the Secretary concerned determines that such a waiver supports the best
interests of the United States, or that recoupment would be against equity and good conscience.
Currently under 10 U.S.C. 1174(h), a member is required to repay any separation pay, severance
pay, or readjustment pay received if the member continues to serve and subsequently qualifies
for retired or retainer pay under either title 10 or title 14 (Coast Guard) of the United States
Code. Providing authority for the Secretary of Defense or the Secretary of Homeland Security to
waive recoupment of separation pay, severance pay, or readjustment pay in certain circumstances
facilitates the continuation of service for active component (AC) service members transitioning
to the reserve component (RC) and preserves the investment that the Services have made in
training these service members. Further, this authority to waive recoupment of separation pay,
severance pay, or readjustment pay removes a disincentive for a separating AC service member
to join the RC upon release from active duty.

For example, the reserve components need experienced and pre-trained non-commission
officers (NCOs) and mid-grade officers. This retention increases the reserve components’
readiness levels as operational forces. For example, as of July 1, 2016, the Army Reserve had





critical shortages totaling 6,546 officers in the O-3 (1,867 captains) and O-4 (4,679 majors)
grades. In addition, while over strength in its E-1 to E-4 ranks (overage of 18,325), the Army
Reserve has a shortage of 9,777 NCOs in the ranks of E-5 thru E-7. Giving the Secretary of
Defense authority to waive recoupment of separation pay, severance pay, or readjustment pay
will eliminate a potential barrier to recruiting and retaining mid-career service members (service
members who have 6 or more years of service) who aspire to complete their military careers in
the reserve component and that will help to address critical shortages in the reserve components.

The current law impedes the reserve components’ ability to recruit and retain qualified
personnel who are separating from active duty. As the economy improves and the Services
compete to meet the end strength needs to accomplish given missions, eliminating this repay
requirement is one means to remove a barrier to the continuum of service and increase the
readiness of the reserve components by retaining the knowledge and skills of separating service
members.

Involuntary separation pay in its current incarnation was first intended as a contingency
payment for an officer (later expanded to enlisted service members) who is career-committed but
to whom a full military career may be denied. It was designed to encourage pursuit of a Service
career, knowing that if the individual is denied a full career under the competitive system, the
member can count on an adequate readjustment pay to ease reentry into civilian life.

Current RC compensation models for the Selected Reserve, in most cases, necessitate
total reentry into the civilian life to include civilian employment. When the expansion of
involuntary separation pay to enlisted personnel was debated in 1990, the Senate Armed Services
Committee (SASC) committee report stated, “The committee believes these [proposed separation
pay] provisions provide a safety net to personnel who had planned on a career in the military but
who may be required to leave active duty before they become eligible to retire.”. The view that
involuntary separation pay is compensation for loss of eligibility for the deferred retired benefit
is the basis on which separation pay, severance pay, or readjustment pay is recouped from
retirement pay recipients. However, this recoupment transforms involuntary separation pay from
a payment intended to ease reentry into civilian life into an interest-free loan for the subset of
personnel who complete their military career in the reserve force.

The reserve components provide nearly half of the Army’s maneuver support including
logistics, transportation, engineer and civil affairs, as well as intelligence and medical assets. In
order to maintain our operational proficiency and personnel readiness, it is vital to remove any
disincentive for AC service members (with their vast war time experience, training, and
readiness) to continue their service in the reserve components.

Budget Implications: This proposal will not add more costs to the current program in place
regarding involuntary separation pay. This proposal will eliminate future recoupment of
separation pay, severance pay, or readjustment pay for regular service members that continue to
serve in the RC and earn a non-regular retirement.

It is a “Sunk Cost” in the fact that eligible service members who are involuntarily
separated are given the pay regardless of whether or not the service member continues to serve in





the RC. Therefore, for separated service members that never again serve, there will be no
recoupment while those that decide to continue to serve the nation must pay recoupment. This is
funded in the FY 2019 President’s Budget.

RESOURCE REQUIREMENTS ($SMILLIONS)

FY FY FY FY FY Appropriation | Budget Dfisr?él Program
2019 | 2020 | 2021 | 2022 | 2023 From Activity ltem Element
Army 0 0 0 0 0
Alr 0 0 0 0 0
Force
The Navy and Marine Corps do not intend to use this authority.
Total | 0 [ o | o | o | o | |
PERSONNEL AFFECTED
FY FY FY FY FY Appropriation | Budget Dﬁ?:él Program
2019 | 2020 | 2021 | 2022 | 2023 From Activity ltem Element
Army 265 265 265 265 265
Alr 75 | 25 | 25 | 25 | 25
Force

The Navy and Marine Corps do not intend to use this authority.

Total | 340

| 290 [ 290 | 290 | 290 |

Back up Data: Calculation of Army Separation Costs and Lost Treasury Recoupment

Separation Payments FY 2019 FY 2020 FY 2021 FY 2022 FY 2023 FYDP
Personnel Expected to be affected 265 265 265 265 265 1,325
Average Separation $ per Airmen 39,038 39,624 40,309 41,188 42,053

Total Separation $ Paid $10,345,059 | $10,500,235 | $10,681,889 | $10,914,755 | $11,114,045 | $53,585,983
Total Separation $M $10.35 $10.50 $10.68 $10.91 $11.14 $53.58
Lost Recoupment Opportunity FY 2019 FY 2020 FY 2021 FY 2022 FY 2023 FYDP
Personnel Expected to Retire 30 30 30 30 30 150
Average Separation $ per Airmen 39,038 39,624 40,309 41,188 42,053

Total Separation $ Not Recouped $1,171,139 | $1,188,706 | $1,209,270 | $1,235,633 | $1,261,590 $6,066,338
Total Separation $M $1.17 $1.18 $1.21 $1.24 $1.26 $6.06

Back up Data: Calculation of Air Force Separation Costs and Lost Treasury Recoupment

Separation Payments FY 2019 FY 2020 FY 2021 FY 2022 FY 2023 FYDP
Personnel Expected to be affected 25 25 25 25 25 125
Average Separation $ per Airmen 39,038 39,624 40,309 41,188 42,053

Total Separation $ Paid $975,950 | $990,600 | $1,007,725 | $1,029,700 | $1,051,323 $5,055,300
Total Separation $M $0.98 $0.99 $1.01 $1.02 $1.05 $5.05






Lost Recoupment Opportunity FY 2019 FY 2020 FY 2021 FY 2022 FY 2023 FYDP
Personnel Expected to Retire 10 10 10 10 10 50
Average Separation $ per Airmen 39,038 39,624 40,309 41,188 42,053

Total Separation $ Not Recouped $390,380 | $396,240 $403,090 $411,880 $420,530 $2,022,120
Total Separation $M $0.39 $0.39 $0.40 $0.41 $0.42 $2.37

*Please note that the U.S. Treasury could lose the opportunity to recoup $5.96 million assuming
that the affected personnel will all receive involuntary separation pay, continue to serve, and earn
a 20-year RC retirement. However, the recoupment does not occur until the service member
starts to receive retirement pay at the age of 60 (which would be around 30 years after the receipt
of the separation pay, severance pay, or readjustment pay). This loss opportunity is mitigated by
the following facts: (1) the program will only be implemented at the discretion of the Secretary
of Defense, or the Secretary of Homeland Security with respect to the Coast Guard when it is
not operating as a service in the Navy; (2) taxes are paid on it by the service member at the time
of the receipt of involuntary separation pay ($5.96 million would be reduced by approximately
25 percent as taxes are withheld); (3) the future value of this loss opportunity would be
approximately $2.3 million (based on 3 percent inflation rate, zero percent return/interest paid by
the member, and a time span of 30 years).

Changes to Existing Law: This proposal would make the following change to section 1174 of
title 10, United States Code:

81174. Separation pay upon involuntary discharge or release from active duty

(a) REGULAR OFFICERS.—(1) A regular officer who is discharged under chapter 36 of this
title (except under section 630(1)(A) or 643 of such chapter) or under section 580 or 6383 of this
title and who has completed six or more, but less than twenty, years of active service
immediately before that discharge is entitled to separation pay computed under subsection (d)(1).

(2) A regular commissioned officer of the Army, Navy, Air Force, or Marine Corps who
is discharged under section 630(1)(A), 643, or 1186 of this title, and a regular warrant officer of
the Army, Navy, Air Force, or Marine Corps who is separated under section 1165 or 1166 of this
title, who has completed six or more, but less than twenty, years of active service immediately
before that discharge or separation is entitled to separation pay computed under subsection (d)(1)
or (d)(2), as determined by the Secretary of the military department concerned, unless the
Secretary concerned determines that the conditions under which the officer is discharged or
separated do not warrant payment of such pay.

(3) Notwithstanding paragraphs (1) and (2), an officer discharged under any provision of
chapter 36 of this title for twice failing of selection for promotion to the next higher grade is not
entitled to separation pay under this section if either (or both) of those failures of selection for
promotion was by the action of a selection board to which the officer submitted a request in
writing not to be selected for promotion or who otherwise directly caused his nonselection
through written communication to the Board under section 614(b) of this title.

(4) Notwithstanding paragraphs (1) and (2), an officer who is subject to discharge under
any provision of chapter 36 of this title or under section 580 or 6383 of this title by reason of
having twice failed of selection for promotion to the next higher grade is not entitled to
separation pay under this section if that officer, after such second failure of selection for





promotion, is selected for, and declines, continuation on active duty for a period that is equal to
or more than the amount of service required to qualify the officer for retirement.

(b) REGULAR ENLISTED MEMBERS.—(1) A regular enlisted member of an armed force
who is discharged involuntarily or as the result of the denial of the reenlistment of the member
and who has completed six or more, but less than 20, years of active service immediately before
that discharge is entitled to separation pay computed under subsection (d) unless the Secretary
concerned determines that the conditions under which the member is discharged do not warrant
payment of such pay.

(2) Separation pay of an enlisted member shall be computed under paragraph (1) of
subsection (d), except that such pay shall be computed under paragraph (2) of such subsection in
the case of a member who is discharged under criteria prescribed by the Secretary of Defense.

(c) OTHER MEMBERS.—(1) Except as provided in paragraphs (2) and (3), a member of an
armed force other than a regular member who is discharged or released from active duty and who
has completed six or more, but fewer than 20, years of active service immediately before that
discharge or release is entitled to separation pay computed under subsection (d)(1) or (d)(2), as
determined by the Secretary concerned, if—

(A) the member's discharge or release from active duty is involuntary; or

(B) the member was not accepted for an additional tour of active duty for which he
volunteered.

(2) If the Secretary concerned determines that the conditions under which a member
described in paragraph (1) is discharged or separated do not warrant separation pay under this
section, that member is not entitled to that pay.

(3) A member described in paragraph (1) who was not on the active-duty list when
discharged or separated is not entitled to separation pay under this section unless such member
had completed at least six years of continuous active duty immediately before such discharge or
release. For purposes of this paragraph, a period of active duty is continuous if it is not
interrupted by a break in service of more than 30 days.

(4) In the case of an officer who is subject to discharge or release from active duty under
a law or regulation requiring that an officer who has failed of selection for promotion to the next
higher grade for the second time be discharged or released from active duty and who, after such
second failure of selection for promotion, is selected for, and declines, continuation on active
duty—

(A) if the period of time for which the officer was selected for continuation on active
duty is less than the amount of service that would be required to qualify the officer for
retirement, the officer's discharge or release from active duty shall be considered to be
involuntary for purposes of paragraph (1)(A); and

(B) if the period of time for which the officer was selected for continuation on active
duty is equal to or more than the amount of service that would be required to qualify the
officer for retirement, the officer's discharge or release from active duty shall not be
considered to be involuntary for the purposes of paragraph (1)(A).

(d) AMOUNT OF SEPARATION PAY.—The amount of separation pay which may be paid to
a member under this section is—





(1) 10 percent of the product of (A) his years of active service, and (B) 12 times the
monthly basic pay to which he was entitled at the time of his discharge or release from
active duty; or

(2) one-half of the amount computed under clause (1).

(e) REQUIREMENT FOR SERVICE IN READY RESERVE; EXCEPTIONS TO
ELiGiBILITY.—(1)(A) As a condition of receiving separation pay under this section, a person
otherwise eligible for that pay shall be required to enter into a written agreement with the
Secretary concerned to serve in the Ready Reserve of a reserve component for a period of not
less than three years following the person's discharge or release from active duty. If the person
has a service obligation under section 651 of this title or under any other provision of law that is
not completed at the time the person is discharged or released from active duty, the three-year
obligation under this subsection shall begin on the day after the date on which the person
completes the person's obligation under such section or other provision of law.

(B) Each person who enters into an agreement referred to in subparagraph (A) who is
not already a Reserve of an armed force and who is qualified shall, upon such person's
discharge or release from active duty, be enlisted or appointed, as appropriate, as a
Reserve and be transferred to a reserve component.

(2) A member who is discharged or released from active duty is not eligible for
separation pay under this section if the member-

(A) is discharged or released from active duty at his request;

(B) is discharged or released from active duty during an initial term of enlistment or
an initial period of obligated service, unless the member is an officer discharged or
released under the authority of section 647 of this title;

(C) is released from active duty for training; or

(D) upon discharge or release from active duty, is immediately eligible for retired or
retainer pay based on his military service.

(f) COUNTING FRACTIONAL YEARS OF SERVICE.—In determining a member's years of
active service for the purpose of computing separation pay under this section, each full month of
service that is in addition to the number of full years of service creditable to the member is
counted as one-twelfth of a year and any remaining fractional part of a month is disregarded.

(g) COORDINATION WITH OTHER SEPARATION OR SEVERANCE PAY BENEFITS.—A period
for which a member has previously received separation pay under this section or severance pay
or readjustment pay under any other provision of law based on service in the armed forces may
not be included in determining the years of service that may be counted in computing the
separation pay of the member under this section.

(h) COORDINATION WITH RETIRED OR RETAINER PAY AND DISABILITY COMPENSATION.—
(1) A member who has received separation pay under this section, or separation pay, severance
pay, or readjustment pay under any other provision of law, based on service in the armed forces,
and who later qualifies for retired or retainer pay under this title or title 14 shall have deducted
from each payment of such retired or retainer pay an amount, in such schedule of monthly
installments as the Secretary of Defense shall specify, taking into account the financial ability of
the member to pay and avoiding the imposition of undue financial hardship on the member and





member's dependents, until the total amount deducted is equal to the total amount of separation
pay, severance pay, and readjustment pay so paid.

(2) A member who has received separation pay under this section, or severance pay or
readjustment pay under any other provision of law, based on service in the armed forces shall not
be deprived, by reason of his receipt of such separation pay, severance pay, or readjustment pay,
of any disability compensation to which he is entitled under the laws administered by the
Department of Veterans Affairs, but there shall be deducted from that disability compensation an
amount equal to the total amount of separation pay, severance pay, and readjustment pay
received, less the amount of Federal income tax withheld from such pay (such withholding being
at the flat withholding rate for Federal income tax withholding, as in effect pursuant to
regulations prescribed under chapter 24 of the Internal Revenue Code of 1986). Notwithstanding
the preceding sentence, no deduction may be made from disability compensation for the amount
of any separation pay, severance pay, or readjustment pay received because of an earlier
discharge or release from a period of active duty if the disability which is the basis for that
disability compensation was incurred or aggravated during a later period of active duty.

(3) The Secretary of Defense, or the Secretary of Homeland Security with respect to the
Coast Guard when it is not operating as a service in Navy, may waive the requirement to repay
separation pay, severance pay, or readjustment pay under paragraph (1) if such Secretary
determines that repayment would be against equity and good conscience or would be contrary to
the best interests of the United States.

(i) SPECIAL RULE FOR MEMBERS RECEIVING SOLE SURVIVORSHIP DISCHARGE.—(1) A
member of the armed forces who receives a sole survivorship discharge shall be entitled to
separation pay under this section even though the member has completed less than six years of
active service immediately before that discharge. Subsection (e) shall not apply to a member who
receives a sole survivorship discharge.

(2) The amount of the separation pay to be paid to a member pursuant to this subsection
shall be based on the years of active service actually completed by the member before the
member's sole survivorship discharge.

(3) In this subsection, the term “sole survivorship discharge” means the separation of a
member from the armed forces, at the request of the member, pursuant to the Department of
Defense policy permitting the early separation of a member who is the only surviving child in a
family in which-

(A) the father or mother or one or more siblings-
(i) served in the armed forces; and
(ii) was killed, died as a result of wounds, accident, or disease, is in a captured or
missing in action status, or is permanently 100 percent disabled or hospitalized on a
continuing basis (and is not employed gainfully because of the disability or
hospitalization); and
(B) the death, status, or disability did not result from the intentional misconduct or
willful neglect of the parent or sibling and was not incurred during a period of
unauthorized absence.

(j) REGULATIONS; CREDITING OF OTHER COMMISSIONED SERVICE.—(1) The Secretary of
Defense shall prescribe regulations, which shall be uniform for the Army, Navy, Air Force, and
Marine Corps, for the administration of this section.





(2) Active commissioned service in the National Oceanic and Atmospheric
Administration or the Public Health Service shall be credited as active service in the armed
forces for the purposes of this section.
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