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SEC. 1215. AUTHORITY FOR SECRETARY OF DEFENSE TO ENGAGE IN
COMMERCIAL ACTIVITIES AS SECURITY FOR MILITARY
OPERATIONS ABROAD.

(a) AUTHORITY TO ENGAGE IN COMMERCIAL ACTIVITIES AS SECURITY FOR MILITARY
OPERATIONS.—Subsection (a) of section 431 of title 10, United States Code, is amended by
inserting “and military operations” after “intelligence collection activities”.

(b) CONGRESSIONAL COMMITTEE REFERENCES.—

(1) DerFINITIONS.—Subsection (c) of such section is amended by adding at the end
the following new paragraphs:
“(3) The term “congressional intelligence committees’ has the meaning given that

term in section 3 of the National Security Act of 1947 (50 U.S.C. 3003).

“(4) The term *appropriate congressional committees’ means—

“(A) with respect to a matter that pertains to a commercial activity
undertaken under this subchapter to provide security for intelligence collection
activities, the congressional defense committees and the congressional
intelligence committees; and

“(B) with respect to a matter that pertains to a commercial activity
undertaken under this subchapter to provide security for military operations, the
Committee on Armed Services of the Senate and the Committee on Armed
Services of the House of Representatives.”.

(2) CONFORMING AMENDMENT.—Section 437 of such title is amended by
striking subsection (c).

(c) REPORTING OF AuDITS.—The second sentence of section 432(b)(2) of such title is





10

11

12

13

14

15

16

17

18

19

20

21

22

amended to read as follows: “The results of any such audit shall be promptly reported to the
appropriate congressional committees.”.

(d) AUTHORITY TO WAIVE OTHER FEDERAL LAWS WHEN NECESSARY TO MAINTAIN
SECURITY.—Section 433(b)(1) of such title is amended by inserting “or military operation”
after “intelligence activity”.

(e) LimiTATIONS.—Section 435 of such title is amended—

(2) in subsection (a), by inserting “or military operation” after “intelligence
activity”; and

(2) in subsection (b), by inserting “or military operations” after “intelligence
activities”.

(f) CONGRESSIONAL OVERSIGHT.—Section 437 of such title is amended by striking
“congressional defense committees and the congressional intelligence committees” in
subsections (a) and (b) and inserting “appropriate congressional committees”.

(9) CLERICAL AMENDMENTS.—

(1) SUBCHAPTER HEADING.—(A) The heading of subchapter Il of chapter 21 of
such title is amended to read as follows:

“SUBCHAPTER II—DEFENSE COMMERCIAL ACTIVITIES”.

(B) The item relating to that subchapter in the table of subchapters at the
beginning of such chapter is amended to read as follows:

“I1. Defense Commercial ACIVITIES ........o vt e e 431.”.

(2) SECTION HEADING.—(A) The heading of section 431 of such title is amended

to read as follows:

“8 431. Authority to engage in commercial activities as security for intelligence collection





activities and military operations”.
(B) The item relating to that section in the table of sections at the beginning of

subchapter Il of chapter 21 of such title is amended to read as follows:

“431. Authority to engage in commercial activities as security for intelligence collection activities and military
operations.”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would establish a statutory authority for the Secretary of Defense to
authorize the conduct of those commercial activities necessary to provide security for authorized
military operations abroad. This statutory authority is similar to the established intelligence
commercial activity authority, but pertains to military operations that are conducted
clandestinely, but not for the purpose of intelligence collection. These military operations may
require the same level of security as certain intelligence collection activities to prevent
compromise of the military operation.

Additional classified background information regarding the Department of Defense’s
(DoD’s) commercial cover program will be made available to the armed services committees.

The Department of Defense does not anticipate using the authority granted to the
Secretary of Defense in section 433(b) of title 10, United States Code, to waive any federal
export control laws or regulations. Although the Department of Defense has never used this
authority under the current statute to waive any federal export control laws or regulations, should
there be such a proposal in the future, the Department of Defense would consult with the
appropriate entities of the Executive Branch.

Budgetary Implications: This proposed authority is an extension of current authorized
activities. As a result, there are no budget implications. The DoD components electing to use
this authority to provide security will utilize funds already appropriated for security activities
supporting authorized military operations. In addition, this statutory authority would provide
that funds generated by operational commercial activities may be used to offset necessary and
reasonable expenses arising from those activities, with excess funds to be deposited in the
Treasury as miscellaneous receipts.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY |Appropriation| Budget Dash-1

FY 2016 | 2017 | 20178 | 2019 | 2020 From Activity |Line Item






Operation &
Amount 0.0 0.0 0.0 0.0 0.0 Maintenance, Various Various
Defense-Wide

Changes to Existing Law: This proposal would make the following changes to title 10, United
States Code:

TITLE 10—ARMED FORCES

R i e e S

CHAPTER 21—DEPARTMENT OF DEFENSE INTELLIGENCE MATTERS
* Kk Kk Kk Kk Kk Kk
SUBCHAPTER II—INFEEHGENCE DEFENSE COMMERCIAL ACTIVITIES

8§ 431. Authority to engage in commercial activities as security for intelligence collection
activities and military operations

(a) AuTHORITY.—The Secretary of Defense, subject to the provisions of this subchapter,
may authorize the conduct of those commercial activities necessary to provide security for
authorized intelligence collection activities and military operations abroad undertaken by the
Department of Defense. No commercial activity may be initiated pursuant to this subchapter
after December 31, 2017.

(b) INTERAGENCY COORDINATION AND SUPPORT.—ANY such activity shall—

(1) be coordinated with, and (where appropriate) be supported by, the Director of
the Central Intelligence Agency; and

(2) to the extent the activity takes place within the United States, be coordinated
with, and (where appropriate) be supported by, the Director of the Federal Bureau of
Investigation.

(c) DEFINITIONS.—In this subchapter:
(1) The term "commercial activities" means activities that are conducted in a
manner consistent with prevailing commercial practices and includes—
(A) the acquisition, use, sale, storage and disposal of goods and services;
(B) entering into employment contracts and leases and other agreements
for real and personal property;
(C) depositing funds into and withdrawing funds from domestic and
foreign commercial business or financial institutions;
(D) acquiring licenses, registrations, permits, and insurance; and
(E) establishing corporations, partnerships, and other legal entities.






(2) The term "intelligence collection activities" means the collection of foreign
intelligence and counterintelligence information.

(3) The term “congressional intelligence committees” has the meaning given
that term in section 3 of the National Security Act of 1947 (50 U.S.C. 3003).

(4) The term “appropriate congressional committees” means—

(A) with respect to a matter that pertains to a commercial activity
undertaken under this subchapter to provide security for intelligence
collection activities, the congressional defense committees and the
congressional intelligence committees; and

(B) with respect to a matter that pertains to a commercial activity
undertaken under this subchapter to provide security for military
operations, the Committee on Armed Services of the Senate and the
Committee on Armed Services of House of Representatives.

8 432. Use, disposition, and auditing of funds

(a) Use oF FuNDs.—Funds generated by a commercial activity authorized pursuant to
this subchapter may be used to offset necessary and reasonable expenses arising from that
activity. Use of such funds for that purpose shall be kept to the minimum necessary to conduct
the activity concerned in a secure manner. Any funds generated by the activity in excess of those
required for that purpose shall be deposited, as often as may be practicable, into the Treasury as
miscellaneous receipts.

(b) AupITs.—(1) The Secretary of Defense shall assign an organization within the
Department of Defense to have auditing responsibility with respect to activities authorized under
this subchapter.

(2) That organization shall audit the use and disposition of funds generated by any
commercial activity authorized under this subchapter not less often than annually. The results of
al any such audits audit shall be promptly reported to the eengressional-defense-committees-and
the congressional intelligence committees (as defined in section 437(c) of this title) appropriate

congressional committees.

8 433. Relationship with other Federal laws

(a) IN GENERAL.-Except as provided by subsection (b), a commercial activity
conducted pursuant to this subchapter shall be carried out in accordance with applicable Federal
law.

(b) AUTHORIZATION OF WAIVERS WHEN NECESSARY TO MAINTAIN SECURITY.-(1) If the
Secretary of Defense determines, in connection with a commercial activity authorized pursuant
to section 431 of this title, that compliance with certain Federal laws or regulations pertaining to
the management and administration of Federal agencies would create an unacceptable risk of
compromise of an authorized intelligence activity or military operation, the Secretary may, to
the extent necessary to prevent such compromise, waive compliance with such laws or
regulations.






(2) Any determination and waiver by the Secretary under paragraph (1) shall be made
in writing and shall include a specification of the laws and regulations for which compliance by
the commercial activity concerned is not required consistent with this section.

(3) The authority of the Secretary under paragraph (1) may be delegated only to the
Deputy Secretary of Defense, an Under Secretary of Defense, an Assistant Secretary of Defense,
or a Secretary of a military department.

(c) FEDERAL LAWS AND REGULATIONS.-For purposes of this section, Federal laws and
regulations pertaining to the management and administration of Federal agencies are only those
Federal laws and regulations pertaining to the following:

(1) The receipt and use of appropriated and nonappropriated funds.

(2) The acquisition or management of property or services.

(3) Information disclosure, retention, and management.

(4) The employment of personnel.

(5) Payments for travel and housing.

(6) The establishment of legal entities or government instrumentalities.

(7) Foreign trade or financial transaction restrictions that would reveal the
commercial activity as an activity of the United States Government.

8 434. Reservation of defenses and immunities

The submission to judicial proceedings in a State or other legal jurisdiction, in
connection with a commercial activity undertaken pursuant to this subchapter, shall not
constitute a waiver of the defenses and immunities of the United States.
§ 435. Limitations

(@) LAwruL AcTIvITIES.-Nothing in this subchapter authorizes the conduct of any

intelligence activity or military operation that is not otherwise authorized by law or Executive
order.

(b) DoMESTIC ACTIVITIES.-Personnel conducting commercial activity authorized by this
subchapter may only engage in those activities in the United States to the extent necessary to
support intelligence activities or military operations abroad.

(c) PROVIDING GOODS AND SERVICES TO THE DEPARTMENT OF DEFENSE.-Commercial
activity may not be undertaken within the United States for the purpose of providing goods and
services to the Department of Defense, other than as may be necessary to provide security for the
activities subject to this subchapter.

(d) NoTICE TO UNITED STATES PERSONS.-(1) In carrying out a commercial activity
authorized under this subchapter, the Secretary of Defense may not permit an entity engaged in
such activity to employ a United States person in an operational, managerial, or supervisory
position, and may not assign or detail a United States person to perform operational, managerial,
or supervisory duties for such an entity, unless that person is informed in advance of the
intelligence security purpose of that activity.





(2) In this subsection, the term “United States person” means an individual who is a
citizen of the United States or an alien lawfully admitted to the United States for permanent
residence.

§ 436. Regulations

The Secretary of Defense shall prescribe regulations to implement the authority
provided in this subchapter. Such regulations shall be consistent with this subchapter and shall at
a minimum—

(1) specify all elements of the Department of Defense who are authorized to
engage in commercial activities pursuant to this subchapter;

(2) require the personal approval of the Secretary or Deputy Secretary of Defense
for all sensitive activities to be authorized pursuant to this subchapter;

(3) specify all officials who are authorized to grant waivers of laws or regulations
pursuant to section 433(b) of this title, or to approve the establishment or conduct of
commercial activities pursuant to this subchapter;

(4) designate a single office within the Department of Defense to be responsible
for the oversight of all activities authorized under this subchapter;

(5) require that each commercial activity proposed to be authorized under this
subchapter be subject to appropriate legal review before the activity is authorized; and

(6) provide for appropriate internal audit controls and oversight for such activities.

8§ 437. Congressional oversight

(a) PROPOSED REGULATIONS.—Copies of regulations proposed to be prescribed under
section 436 of this title (including any proposed revision to such regulations) shall be submitted

to the congressional defense committees and the congressional intelligence

committees appropriate congressional committees not less than 30 days before they take
effect.

(b) CURRENT INFORMATION —The Secretary of Defense shall ensure that

committees approprlate conqressmnal commlttees are kept fuIIy and currently informed of
actions taken pursuant to this subchapter, including any significant anticipated activity to be
authorized pursuant to this subchapter.
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SEC. 701. CONSOLIDATED TRICARE HEALTH PLAN.
(a) FREEDOM OF CHOICE FOR TRICARE POINTS OF SERVICE.—Chapter 55 of title 10,
United States Code, is amended by inserting after section 1073b the following new section:
“81073c. TRICARE program: freedom of choice for points of service
*“(a) FREEDOM OF CHOICE.—A covered beneficiary may choose to receive medical and
dental care and health benefits care from any of the points of service specified in subsection (b),
subject to availability.
“(b) PoINTS OF SERVICE.—The points of service specified in this subsection are as
follows:
(1) Facilities of the uniformed services.
“(2) Providers under the TRICARE program designated as network providers for
the purposes of this chapter by the Secretary of Defense.
“(3) Providers under the TRICARE program other than those described in
paragraphs (1) and (2), to be known as out-of-network providers.”.
(b) TRICARE CoST-SHARING REQUIREMENTS.—Such chapter is further amended by
inserting after section 1074n the following new section:
“8§ 1075. TRICARE program: cost-sharing requirements
“(a) IN GENERAL.—This section establishes cost-sharing requirements for beneficiaries
under the TRICARE program.
“(b) BENEFICIARIES FOR COST-SHARING PURPOSES.—
“(1) BENEFICIARY CATEGORIES.—The beneficiary categories for purposes of cost-

sharing requirements under the TRICARE program are as follows:
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“(A) CATEGORY 1: ACTIVE-DUTY MEMBERS.—Category 1 consists of
beneficiaries who are covered by section 1074(a) of this title.

“(B) CATEGORY 2: DEPENDENTS OF ACTIVE-DUTY MEMBERS.—Category 2
consists of beneficiaries who are covered by section 1079 of this title.

“(C) CATEGORY 3: DISABILITY RETIREES & FAMILY MEMBERS; FAMILY
MEMBERS OF PERSONS DYING ON ACTIVE DUTY.—Category 3 consists of
beneficiaries (other than Category 5 beneficiaries) who are—

“(i) covered by section 1086(c)(1) of this title by reason of being

retired under chapter 61 of this title or being a dependent of such a

member; or

“(ii) covered by section 1086(c)(2) of this title.

“(D) CATEGORY 4: OTHER RETIREES & FAMILY MEMBERS.—Category 4
consists of beneficiaries covered by section 1086(c) of this title other than
Category 3 beneficiaries and Category 5 beneficiaries.

“(E) CATEGORY 5: MEDICARE-ELIGIBLE BENEFICIARIES.—Category 5
consists of beneficiaries who are described in section 1086(d)(2) of this title.

“(F) CATEGORY 6: MEMBERS OF THE SELECTED RESERVE.—Category 6
consists beneficiaries covered by section 1076d of this title.

*(2) CoST-SHARING GROUPS.—The cost-sharing groups for purposes of cost-

sharing requirements under the TRICARE program are as follows:

“(A) GROUP A: JUNIOR ENLISTED BENEFICIARIES.—A beneficiary is a

Group A beneficiary if the beneficiary is—
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“(i) a Category 2 beneficiary who is a dependent of a member in
pay grade E-1 through E-4;

“(ii) a Category 6 beneficiary who is a member of the Selected
Reserve of the Ready Reserve in pay grade E-1 through E-4 or dependent
of such a member;

“(iii) a Category 3 beneficiary who retired under chapter 61 of this
title in pay grade E-1 through E-4 or who is a dependent of such a
member; or

“(iv) a Category 3 beneficiary who is covered by section
1086(c)(2) of this title by reason of being a dependent of a member who
was in pay grade E-1 through E-4 at the time of death.

“(B) GROUP B: SENIOR ENLISTED BENEFICIARIES; WARRANT OFFICERS;

JUNIOR OFFICERS.—A beneficiary is a Group B beneficiary if the beneficiary is—

“(i) a Category 2 beneficiary who is a dependent of a member in
pay grade E-5 through O-3;

“(ii) a Category 6 beneficiary who is a member of the Selected
Reserve of the Ready Reserve in pay grade E-5 through O-3 or dependent
of such a member;

“(iii) a Category 3 beneficiary who retired under chapter 61 of this
title in pay grade E-5 through O-3 or who is a dependent of such a

member; or
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“(iv) a Category 3 beneficiary who is covered by section
1086(c)(2) of this title by reason of being a dependent of a member who
was in pay grade E-5 through O-3 at the time of death.

“(C) GRouP C: MID-LEVEL AND SENIOR OFFICERS.—A beneficiary is a
Group C beneficiary if the beneficiary is—

“(i) a Category 2 beneficiary who is a dependent of a member in
pay grade O-4 or above;

“(ii) a Category 6 beneficiary who is a member of the Selected
Reserve of the Ready Reserve in pay grade O-4 or above or dependent of
such a member;

“(iii) a Category 3 beneficiary who retired under chapter 61 of this
title in pay grade O-4 or above or who is a dependent of such a member;
or

“(iv) a Category 3 beneficiary who is covered by section
1086(c)(2) of this title by reason of being a dependent of a member who
was in pay grade O-4 or above at the time of death.

“(D) GRouP D: OTHER RETIREES & FAMILY MEMBERS; MEDICARE-
ELIGIBLE BENEFICIARIES FOR CARE COVERED BY THE TRICARE PROGRAM.—A
beneficiary is a Group D beneficiary if the beneficiary is—

“(1) a Category 4 beneficiary; or

“(2) a Category 5 beneficiary with respect to care not covered by

section 1086(d)(3).





“(3) PRIMARY CARE MANAGER PROGRAM ENROLLMENT STATUS.—The Primary
Care Manager Program enrollment status for purposes of cost-sharing requirements under

the TRICARE program are as follows:
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“(A) PCM-MANAGED.—A beneficiary is a PCM-Managed beneficiary if
the beneficiary is enrolled in the Primary Care Manager Program established in
accordance with subsection (c).

“(B) SELF-MANAGED.—A beneficiary is a Self-Managed beneficiary if the
beneficiary is not enrolled in the Primary Care Manager Program and is not a
remote area dependent.

“(4) REMOTE AREA DEPENDENTS.—A beneficiary is a remote area dependent if the

beneficiary is—

“(A) a dependent of a member of the uniformed services referred to in
section 1074(c)(3) of this title and is residing with the member;

“(B) a dependent of a member who, after having served in a duty
assignment described in section 1074(c)(3) of this title, has relocated without the
dependent pursuant to orders for a permanent change of duty station from a
remote location described in subparagraph (B)(ii) of such section where the
member and the dependent resided together while the member served in such
assignment, if the orders do not authorize dependents to accompany the member
to the new duty station at the expense of the United States and the dependent
continues to reside at the same remote location;

“(C) a dependent of a reserve component member ordered to active duty

for a period of more than 30 days and is residing with the member, and the
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residence is located more than 50 miles, or approximately one hour of driving

time, from the nearest military medical treatment facility adequate to provide the

needed care; or
“(D) a dependent other than one described in subparagraphs (A) through

(C) if the Secretary of Defense determines that exceptional circumstances warrant

designation for this purpose.

“(c) PRIMARY CARE MANAGER PROGRAM.—

“(1) IN GENERAL.—The Secretary of Defense may establish a program, to be
known as the Primary Care Manager Program, to provide reduced cost-sharing amounts
for enrolled beneficiaries whose care is provided by or managed by a designated primary
care manager.

“(2) ELiciBILITY.—A Category 2 beneficiary who is not a remote area dependent
is eligible to enroll in the Primary Care Manager Program.

*(3) REFERRAL REQUIRED.—A PCM-Managed beneficiary shall, subject to such
rules and regulations as the Secretary of Defense shall establish, be required to obtain
care or a referral for care from a designated primary care manager prior to obtaining care
under the TRICARE program.

“(4) POINT OF SERVICE CHARGE.— If a PCM-Managed beneficiary obtains care
without a referral as required under paragraph (3), the cost-sharing requirement for such
care shall be equal to the amount that is 50% of the allowed charge for such care.

“(d) INAPPLICABILITY OF COST-SHARING REQUIREMENTS TO CERTAIN CATEGORIES OF

BENEFICIARIES AND TYPES OF CARE.—
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“(1) CATEGORY 1 BENEFICIARIES (ACTIVE DUTY MEMBERS).—There are no cost-
sharing requirements under this section for Category 1 beneficiaries.

“(2) CATEGORY 5 BENEFICIARIES (MEDICARE-ELIGIBLE BENEFICIARIES).—Cost
sharing under this section does not apply to a Category 5 beneficiary for care covered by
section 1086(d)(3) of this title, except that the catastrophic cap under subsection (h)(3)
does apply to such care.

“(3) PCM-MANAGED BENEFICIARIES AND REMOTE AREA DEPENDENTS.—(A)
Except as provided in subparagraph (B) and subsection (c)(4), there are no out-patient
cost-sharing requirements under subsection (i) or in-patient cost-sharing requirements
under subsection (j) for PCM-Managed beneficiaries and remote area dependents.

“(B) For non-emergency care provided by an emergency department to PCM-
Managed beneficiaries and remote area dependents, the cost-sharing requirements
applicable to Self-Managed beneficiaries under subsection (i) apply.

“(4) EXTENDED HEALTH-CARE SERVICES.—Cost sharing under this section does
not apply to extended health care services under section 1079(d) and (e) of this title.

*(5) OTHER PROGRAMS.—This section does not apply to premiums established
under this chapter under sections other than 1079 and 1086. For a program under this
chapter for which such a premium applies, the enrollment fee under subsection (f) does
not apply.

“(e) SPECIAL RULES.—
“(1) PHARMACY BENEFITS PROGRAM.—Required copayments for services under

the Pharmacy Benefits Program are set forth in section 1074g of this title. The enrollment
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fee, deductible, and catastrophic cap under this section apply to the Pharmacy Benefits

Program under that section.

“(2) CALENDAR YEAR ENROLLMENT PERIOD.—Enrollment fees, deductible
amounts, and catastrophic caps under this section are on a calendar-year basis.

“(3) CREDITING OF AMOUNTS RECEIVED.—Amounts received under this section for care
provided by a facility of the uniformed services shall be deposited to the credit of the
appropriation supporting the maintenance and operation of that facility.

“(f) ANNUAL ENROLLMENT FEE FOR CATEGORY 4 BENEFICIARIES (OTHER RETIREES AND
FAMILY MEMBERS).—

“(1) REQUIREMENT.—AS a condition of eligibility for the TRICARE program in
any year (including care in facilities of the uniformed services and pharmacy benefits
under section 1074g of this title), a Category 4 beneficiary shall pay an enrollment fee for
that year.

“(2) AMOUNT.—The amount of such fee for any year is the baseline amount as
adjusted under subsection (k). The baseline amount is the amount that would have been
charged for enrollment in TRICARE Prime during fiscal year 2016 under section 1097 of
this title on the day before the effective date of this section.

“(g) ANNUAL DEDUCTIBLE.—

“(1) REQUIREMENT.—For a Group A, B, C, and D beneficiaries, the cost-sharing
requirements applicable under this section include an annual deductible of the charges for
outpatient care received under the TRICARE program during a year.

“(2) AMOUNT.—The annual deductible described in paragraph (1) is the

following:
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“(A) GRoup A.—For a Group A beneficiary, the first $150 (or $300 for a
family group of two or more persons) each year of the charges for outpatient care
provided by out-of-network providers..

“(B) GRoup B.—For a Group B beneficiary, the first $300 (or $600 for a
family group of two or more persons) each year for outpatient care provided by
out-of-network providers.

“(C) Group C.—For a Group C beneficiary, the first $300 (or $600 for a
family group of two or more persons) each year for outpatient care provided by
out-of-network providers.

“(D) GrRoup D.—For a Group D beneficiary, the first $300 (or $600 for a
family group of two or more persons) each year for outpatient care provided by
out-of-network providers.

“(h) CATASTROPHIC CAP.—

“(1) REQUIREMENT.—The total amount of cost sharing required to be paid by a
beneficiary under the TRICARE program for a year is limited to a maximum amount,
referred to as a catastrophic cap.

*(2) ExcrusioNs.—The following shall not be counted toward the catastrophic
cap:

“(A) An enrollment fee paid under subsection (f).

“(B) A point-of-service charge under subsection (c)(2).

“(3) AMOUNT.—The catastrophic cap has been reached for a beneficiary during a

year if the total amount of cost sharing requirements (other than amounts excluded under





10

paragraph (2)) incurred under the TRICARE program by all beneficiaries in the
beneficiary’s family group during that year is the following:
“(A) For a Category 2, 3 or 6 beneficiary, $1,500 for health care provided
by network providers or $2,500 for all health care.
“(B) For Category 4 or 5 beneficiary, $3,000 for health care provided by
military treatment facilities and network providers or $5,000 for all health care.
“(i) OUTPATIENT COST SHARING.—
“(1) IN GENERAL.—A Group A, B, C, or D beneficiary shall be subject to cost-
sharing for outpatient care in accordance with the amounts and percentages under the

following table, as such amounts are adjusted under subsection (k):

10





TRICARE Network and
Facilities of the Uniformed Services (FUS)

Out-of-Network

Group A/ Group A,
Services Group B/Group C Group D B,and C Group D
PCM SELF-MANAGED
MANAGED“/REMOTE
AREA DEPENDENT

Clinical preventive $0 $0 $0 $0 $0
services ®
Primary care visit $0/0/0 FUS $0/0/0 FUS $10 FUS 20%° 25% "

$0/0/0 network referral $10/15/20 network $20  network
Specialty care visit ~ $0/0/0 FUS $0/0/0 FUS $20 FUSor 20% ° 25% "
(including or network BH group $20/25/30 network network BH group
PT, OT, speech) visit visit

$0/0/0 network referral $30  network
Urgent care center  $0/0/0 FUS visit $0/0/0 FUS $30 FUS 20%°  25%"°

$0/0/0 network referral ~ $25/40/50 $50  network

network

Emergency $0/0/0 FUS visit $0/0/0 FUS $50 FUS 20% ° 25% "
department — $0/0/0 network $30/50/70 network $75  network
emergency care
Emergency $30/50/70 FUS for $30/50/70 FUS fee for $50 FUS 20% ° 25% "
department —non misuse misuse $75  network
emergency care $30/50/70 network fee $30/50/70 network

for misuse
Ambulance $0/0/0 trip $10/15/20 trip $20  trip 20% ° 25% "
regardless of
destination (FUS or
network)
DME, prosthetics, $0/0/0 FUS 10% of negotiated 20% of FUS cost 20%° 25% "
orthotics, & supplies  $0/0/0 network referral network fee or network negotiated

fee

Ambulatory surgery  $0/0/0 FUS $0/0/0 FUS $50 FUS 20%° 25% "

$0/0/0 network referral ~ $25/50/75 network $100 network

a. No cost for clinical preventive services as determined by the Secretary consistent with criteria applicable under the

Patient Protection and Affordable Care Act (Public Law 111-148), as amended.
b. Percentage of TRICARE maximum allowable charge after deductible is met.

c. If a PCM managed beneficiary obtains care without a referral, Point of Service charges will apply: 50% of the
allowed charge after deductible is met.

Note: PT — physical therapy; OT — occupational therapy; BH — behavioral health; DME — durable medical equipment.

“(2) APPLICABILITY OF DEDUCTIBLE.—The cost sharing amounts specified in the

table under paragraph (1) shall apply only after any applicable deductible under

subsection (g) has been met.
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“(3) EMERGENCY ROOM MISUSE.—For purposes of the table under paragraph (1),
the Secretary of Defense shall develop guidance for determining emergency room care is
clearly inappropriate under the TRICARE program. The Secretary will establish
procedures to provide information to beneficiaries about the appropriate sites for such
health conditions and services. The Secretary will ensure the availability of, and wide
dissemination of information concerning, means (such as a nurse advice line and other
methods) for beneficiaries with uncertainty about the appropriate site for care in specific
cases to obtain guidance. In any case in which a beneficiary has a reasonable belief,
taking into account the beneficiary’s (or in the case of a minor, the parent or guardian’s)
level of maturity and understanding, that the circumstances presented a medical
emergency, the care provided will not be considered emergency room misuse.

“(j) INPATIENT COST-SHARING.—A Group A, B, C, or D beneficiary shall be subject to

cost sharing for inpatient care in accordance with the amounts and percentages under the

following table, as such amounts are adjusted under subsection (k):
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TRICARE Network and

Facility of the Uniformed Services (FUS) Out-of-Network
Group
Group A/ Al/Group
Services Group B/Group C Group D B/Group C Group D
PCM MANAGED/ Self-Managed
REMOTE AREA
DEPENDENTS
Hospitalization $0 FUS $0 FUS per day $17.35 FUS per day 20% ° 25% °
$0 network referred $50/80/110/day $200 network per
network admission
Inpatient skilled $0 network referred $17/25/35 network  $25 day $25/35/45 $250 per day or
nursing / per day day 20%  of billed
rehabilitation charges for
institutional
services,
whichever is

less, plus 20%
for separately
billed services

a. percentage of TRICARE maximum allowable charge after deductible is met
b. Inpatient skilled nursing / rehabilitation is generally not offered in MTFs for anyone other than service members.

“(K) ANNUAL ADJUSTMENT TO CERTAIN COST-SHARING AMOUNTS.—

“(1) ADJUSTMENT.—For any year after 2017, the dollar amounts specified in
paragraph (2) shall be equal to such dollar amounts increased by the percentage by which
retired pay has been increased under section 1401a(b)(2) of this title since 2017, rounded
to the next lower multiple of $1.

“(2) AMOUNTS SUBJECT TO ADJUSTMENT.—Paragraph (1) applies to the following:

“(A) The amount of the enrollment fee in effect under subsection (f).
“(B) Each deductible amount in effect under subsection (g).

“(C) Each catastrophic cap amount in effect under subsection (h).
“(D) Each amount in effect under subsection (i) for outpatient care.
“(E) Each amount in effect under subsection (j) for inpatient care.

“(I) REGULATIONS.—
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“(1) IN GENERAL.—The Secretary of Defense, after consultation with the other
administering Secretaries, shall prescribe regulations to carry out this section.

“(2) MATTERS TO BE INCLUDED.—The regulations prescribed under paragraph (1)
shall include the following:

“(A) Provisions to ensure, to the extent practicable, the availability of
network providers to at least 85 percent of beneficiaries for whom the TRICARE
program provides primary health benefits.

“(B) Provisions for an annual open season enrollment period and for
enrollment modifications under appropriate circumstances.

“(C) Priorities for access to care in facilities of the uniformed services and
other standards to ensure timely access to care.

“(3) ADDITIONAL MATTERS.—Those regulations may provide for TRICARE
eligibility and alternate cost sharing for beneficiaries other than Category 1 beneficiaries
who have other health insurance that provides primary health benefits.

“(4) AUTHORITY FOR ADDITIONAL PROVISIONS FOR EFFECTIVE AND EFFICIENT
ADMINISTRATION.—Those regulations may include such other provisions as the Secretary
determines appropriate for the effective and efficient administration of the TRICARE
program, including any matter not specifically addressed in this chapter or any other law.
“(m) DEFINITIONS.—In this section:

“(1) The term “network provider’ means a health care provider referred to in
section 1073c(b)(2) of this title.

“(2) The term “out-of-network provider’ means a health care provider referred to

in section 1073c(b)(3) of this title.”.

14





10

11

12

13

14

15

16

17

18

19

20

21

22

(c) TRANSITION RULES FOR LAST QUARTER OF CALENDAR YEAR 2016.—With respect to
cost sharing requirements applicable under sections 1079, 1086, or 1097 of title 10, United States
Code, to a covered beneficiary under such sections during the period October 1, 2016, through
December 31, 2016:

(1) Any enrollment fee shall be one-fourth of the amount in effect during fiscal

year 2016.

(2) Any deductible amount applicable during fiscal year 2016 shall apply for the

15-month period of October 1, 2015, through December 31, 2016.

(3) Any catastrophic cap applicable during fiscal year 2016 shall apply for the 15-

month period of October 1, 2015, through December 31, 2016.

(d) REPEAL OF SUPERSEDED AUTHORITIES.—The following provisions of law are
repealed:

(1) Section 1078 of title 10, United States Code.

(2) Section 1097a of title 10, United States Code.

(3) Section 1099 of title 10, United States Code.

(4) Section 731 of the National Defense Authorization Act for Fiscal Year 1994

(Public Law 103-160; 10 U.S.C. 1073 note).

(e) CONFORMING AMENDMENTS ToO TITLE 10, UNITED STATES CODE.—Title 10, United
States Code is amended as follows:

(1) Section 1072 is amended by striking paragraph (7) and inserting the following:
“(7) The term “TRICARE program’ means the various programs carried out by

the Secretary of Defense under this chapter and any other provision of law providing for
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the furnishing of medical and dental care and health benefits to members and former
members of the uniformed services and their dependents.”.

(2) Section 1074(c)(2) is amended by striking “the managed care option of the
TRICARE program known as TRICARE Prime” and inserting “the TRICARE program”.

(3) Section 1076d is amended—

(A) by striking “TRICARE Standard” each place it appears (including in
the heading of such section) and inserting “TRICARE Reserve Select”, and

(B) in clause (f)(2)(B), by striking “subject to the same rates and
conditions as apply to persons covered under that section” and substituting
“subject to the same scope of benefits as apply to persons covered under that
section and cost sharing requirements as provided in section 1075 of this title”.
(4) Section 1076e is amended by striking “TRICARE Standard” each place it

appears (including in the heading of such section) and inserting “TRICARE Retired
Reserve”.

(5) Section 1076e is further amended by striking “TRICARE Retired Reserve
Coverage at age 60” (as inserted by paragraph (4)) and inserting “TRICARE coverage at
age 60”.

(6) Section 1079 is amended—

(A) in subsection (b), by striking “of the following amounts:” and all that
follows and inserting “of amounts as provided under section 1075 of this title.”;
and

(B) by striking subsections (c), (g), and (p).

(7) Section 1079a is amended—
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(A) by striking “CHAMPUS” in the heading and inserting “TRICARE
program”; and
(B) by striking “the Civilian Health and Medical Program of the

Uniformed Services” and inserting “the TRICARE program”.

(8) Section 1086(b) is amended by striking “contain the following” and all that
follows and inserting “include provisions for payment by the patient as provided under
section 1075 of this title.”.

(9) Section 1097(e) is amended to read as follows:

“(e) CHARGES FOR HEALTH CARE.—Section 1075 of this title applies to health care
services under this section.”.
(f) OTHER CONFORMING AMENDMENTS.—

(1) Section 721 of the National Defense Authorization Act for Fiscal Year 1997
(Public Law 104-201; 10 U.S.C. 1073 note) is amended—

(A) in paragraph (7), by striking “the health plan known as the ‘TRICARE

PRIME’ option under”; and

(B) in paragraph (9), by striking all that follows “The term ‘TRICARE
program’” and inserting “has the meaning given that term in section 1072(7) of
title 10, United States Code.”.

(2) Section 723(a) of such Act (Public Law 104-201; 10 U.S.C. 1073 note) is
amended by striking “section 731 of the National Defense Authorization Act for Fiscal
Year 1994 (Public Law 103-160; 10 U.S.C. 1073 note)” and inserting *“section 1075 of

title 10, United States Code”.
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(3) Section 706 of the National Defense Authorization Act for Fiscal Year 2000
(Public Law 106-65; 113 Stat. 684) is amended—
(A) in subsection (c), by striking “Prime Remote”; and
(B) in subsection (d), by striking “the TRICARE Standard plan” and
inserting “the TRICARE program”.
(9) CLERICAL AMENDMENTS.—The table of sections at the beginning of chapter 55 of
title 10, United States Code, is amended—

(1) by inserting after the item relating to section 1073b the following new item:
“1073c. TRICARE program: freedom of choice for points of service.”;

(2) by inserting after the item relating to section 1074n the following new item:
*1075. TRICARE program: cost-sharing requirements.”;

(3) in the item relating to section 1076d, by striking “TRICARE Standard” and
inserting “TRICARE Reserve Select”;

(4) in the item relating to section 1076e, by striking “TRICARE Standard” and
inserting “TRICARE Retired Reserve”;

(5) in the item relating to section 1079a, by striking “CHAMPUS” and inserting
“TRICARE program”; and

(6) by striking the items relating to sections 1078, 1097a, and 1099.
(h) EFFECTIVE DATES.—

(1) IN GENERAL.—EXcept as provided in paragraph (2), this section and the
amendments made by the section shall take effect on January 1, 2017.

(2) TRANSITION RULES.—Subsection (c) shall take effect on October 1, 2016.

Section-by-Section Analysis
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This proposal would provide for a consolidated TRICARE health plan to replace the
current TRICARE Prime, Standard, and Extra insurance-like products.

Historically, the uniform TRICARE benefit was developed and is currently delivered
through a variety of insurance-like products. TRICARE Prime, Standard and Extra were crafted
for specific reasons at the time they were created. TRICARE Prime is the HMO-like product
with fixed fee cost shares (copayment); beneficiaries are assigned to a primary care provider and
authorizations required for all other types of care. TRICARE Standard is the fee-for-service
CHAMPUS replacement plan with required percentage-based cost shares (coinsurance) for non-
network providers. TRICARE Extra provides access to network providers with reduced rate
coinsurance.

The consolidated TRICARE health plan is structured to make it easier for beneficiaries to
focus on health (no cost shares for preventive care), to maintain a close relationship with their
primary care provider (zero to low cost shares), and to offer beneficiary freedom of choice of
providers. The cost sharing structure is designed to steer beneficiaries to Military Treatment
Facilities (MTFs) for care, maximizing utilization of investments in the MTF structure and
supporting the readiness of military medical providers, while preserving choice based on copays
rather than primarily on a bureaucratic authorization process. The cost sharing within each
sector of care (MTF, preferred provider, or out-of-network) is designed to minimize
overutilization of costly care venues, such as emergency departments, for non-urgent care.

More specifically, subsection (a) would insert in title 10 a new section 1073c to establish
certain terms for a uniform TRICARE health plan. TRICARE would have three points of
service: facilities of the uniformed services, network providers, and out-of-network providers.
Covered beneficiaries would have freedom of choice to choose to receive care from any of these
points of service, subject to availability. Subsection (b) would insert in title 10 a new section
1075 to establish cost sharing requirements for TRICARE. Cost sharing requirements vary by
category of beneficiary. The categories are: (1) active duty members; (2) active duty
dependents; (3) survivors of members who died while on active duty and disability retirees and
their family members; (4) other retirees and their family members; (5) TRICARE-for-life
beneficiaries; and (6) TRICARE Reserve Select beneficiaries. In addition to those categories,
for some copayments, there are scaled amounts based on the grade of the military sponsor:
lowest for beneficiaries whose sponsor is in pay grades E-1 through E-4 (Group A); higher for
those whose sponsor is in grades E-4 to O-3 (including warrant officers) (Group B); and highest
for those whose sponsor is in pay grades O-4 and above (Group C). These pay grade groupings
do not apply to cost sharing for other retirees and their family members (including TRICARE-
for-life beneficiaries with respect to care not covered by Medicare) (referred to as Group D).
Another distinction made for Groups A, B, and C is for primary care manager (PCM)-managed
care (for which the beneficiary may voluntarily enroll) versus self-managed care (which has
greater beneficiary choice). PCM-managed care generally has zero copays. However, for remote
area dependents, who do not have the option of PCM-managed care, cost sharing amounts align
with PCM-managed care. The PCM program is described in subsection (c).

Proposed new subsections 1075(d) and (e) provide certain exclusions and special rules
for TRICARE cost sharing requirements. There is no cost sharing for active duty members.
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Most TRICARE-for-life beneficiary cost sharing is addressed in other sections of law. The
current rule would continue that for care not covered by Medicare Parts A and B (such as
pharmacy benefits and care overseas), cost sharing applicable to other retires applies. (But the
enrollment fee applicable to other retirees does not apply to TRICARE-for-life beneficiaries in
any case.) Copayments for the Pharmacy Benefits Program are not addressed by this section, but
beneficiaries who are required to pay an enroliment fee for TRICARE need to have met this
requirement to be eligible for pharmacy benefits, as well as care in military treatment facilities.
This section also does not govern the ECHO program or premiums under other TRICARE
programs such as TRICARE Young Adult, TRICARE Reserve Select, TRICARE Retired
Reserve, or the Continued Health Benefits Program programs.

Proposed new section 1075(f) establishes an annual enrollment fee for retirees and their
families, other than survivors of active duty members, disability retirees and their families, and
TRICARE-for-life beneficiaries. The enrollment fee in calendar year 2017 would be the same as
the amount that would have been charged for enroliment in TRICARE Prime during fiscal year
2017.

Proposed new section 1075(g) would establish TRICARE deductible amounts (which
would not apply with respect to military treatment facility care). The deductible amount would
be $150 per person up to a maximum of $300 per family for active duty family members (and
other beneficiaries whose cost sharing is the same as active duty family members) whose sponsor
is in pay grades 0-1 through 0-4. Other active duty families and retirees and their family
members would have a deductible of $300 per person up to a maximum of $600 per family. The
deductible only applies to out-of-network care.

Under proposed new section 1075(h), the catastrophic cap would be $1,500 for care
provided by network providers or $2,500 for all care for active duty family members, survivors
of members who died while on active duty, and disability retirees and their family members. For
other retirees and their families, catastrophic cap would be $3,000 for care provided by network
providers or $5,000 for all care.

Proposed new section 1075(i) includes a detailed table that would establish specific
outpatient copayment amounts for various types of care for the respective beneficiary categories,
enrollment status, and points of services. For example, active duty dependents enrolled with a
primary care manager and receiving care from or referred by the primary care manager would
generally have no copays for care provided by a military treatment facility (MTF) or network
provider. The same would apply to emergency room visits unless it is emergency room misuse,
in which case a copay would be required of $30 for dependents of sponsors in grades E-1
through E-4, $50 for dependents of sponsors in grades E-5 through O-3 (including warrant
officers), or $70 for dependents of sponsors in grades O-4 and above. Specific limitations are
included to ensure that only care that is clearly inappropriate for the emergency room would be
considered emergency room misuse.

For active duty dependents who prefer self-managed care (and therefore choose not to

enroll with a primary care manager), copays for primary care visits would be $10, $15, or $20,
respectively for the three sponsor pay grade groups just mentioned. Active duty dependents do
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not pay copays for military treatment facility care. Most retirees and their family members
would pay $10 for a military treatment facility primary care visit and $20 for a network provider
visit. Survivors of members who died while on active duty and disability retirees and their
family members would pay the copays applicable to active duty families. For outpatient services
other than primary care services, preventive care services have zero copay for all beneficiary
categories, while specialty services, emergency room services, and other more intensive services
have higher copays. There are higher copays for care from out-of-network providers. For active
duty family members accompanying a member assigned to a remote location where PCM
enrollment is unavailable, the copayment structure is the same as for active duty family members
enrolled to a primary care manager. Proposed new section 1075(j) includes a table that
establishes inpatient cost sharing amounts.

As provided in proposed new section 1075(k), adjustments to the cost sharing amounts
after 2017 will be the same as the cost of living adjustments made to retired pay. Proposed new
subsection 1075(1) authorizes regulations to carry out this section. These will include provisions
to ensure, to the extent practicable, the availability of network providers to at least 85% of
beneficiaries for whom TRICARE provides primary health program coverage, provisions for an
annual open season enrollment period and for enrollment modifications under appropriate
circumstances, priorities for access to care in facilities of the uniformed services and other
standards to ensure timely access to care, and other appropriate provisions.

The proposal also includes a provision for a transition for the last quarter of calendar year
2016. The reason for this is that the new TRICARE plan will be on a calendar year basis to
correspond with most other health plans, rather than the current fiscal year basis that applies to
TRICARE deductibles, catastrophic caps and enrollment fees. During this transition quarter, any
enrollment fee will be one-fourth of the amount in effect during Fiscal Year 2016. Any
deductible and catastrophic cap amounts applicable during Fiscal Year 2016 will apply for the 15
month period of October 1, 2015, through December 31, 2016. The proposal also makes a
number of conforming amendments to other provisions of chapter 55 and several free-standing
sections of other laws. The effective date for this proposal is January 1, 2017, except the
provision of the transition period, which is effective October 1, 2016.

Under this proposal the overall cost sharing impact on beneficiaries is as set forth in the
following table.
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Cost-Sharing Impact on Beneficiary Families (CY 2017)

Current TRICARE

Consolidated

Triple Option TRICARE Health Plan

Active Duty Family ?

(3 members not including service

member) DoD cost $ 13,448 $ 13,396
Family cost $ 166 $ 188
Total $ 13,615 $ 13,584
% borne by family 1.2% 1.4%

Non-Medicare eligible Retiree

Family b

(3 members, all under age 65) DoD cost $ 15,339 $ 14,636
Family cost $ 1,377 $ 1,666
Total $ 16,715 $ 16,302
% borne by family 8.2% 10.2%

Note 1. The analysis assumes an average mix of MTF and civilian care within each beneficiary category, and a
weighted average of Prime and Non-Prime users for the current TRICARE triple option (or former Prime and Non-
Prime users), for the consolidated TRICARE health plan. For those using all civilian care, the percent borne by the
family is slightly higher.

Note 2. The annual employer health benefits survey published by Kaiser Family Foundation (KFF)/Health Research
& Educational Trust (HRET) offers a useful benchmark for comparison (http://kff.org/health-costs/).

a. Active duty family cost-sharing structure also applies to transitional survivors, TRICARE Young Adult beneficiaries
with an active duty sponsor, the Transitional Assistance Management Program, and TRICARE Reserve Select.

b. Retiree cost-sharing structure also applies to survivors, TRICARE Young Adult beneficiaries with a retired sponsor,
and TRICARE Retired Reserve.

Budgetary Implications: This section would reduce Defense Health Program requirements by
$3.1 billion from FY 2016 — FY 2020. However, due to the necessary administrative,
contracting, and other changes required within the Military Health System and the January 1,
2017, implementation date, there is an estimated up-front cost of $85 million for the Defense
Health Program in FY 2016.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY | Appropriation | Budget fo:él
2016 2017 2018 2019 2020 From Activity ltem
Defense O&M, Defense
85 -502 -859 -899 -951 Health 01 02
Health
Program

Changes to Existing Law: This proposal would make the following changes to chapter 55 of
title 10, United States Code, and to several other laws:

TITLE 10, UNITED STATES CODE
CHAPTER 55, MEDICAL AND DENTAL CARE

8§ 1072. Definitions
22




http://kff.org/health-costs/



In this chapter:

* Kk k Kk Kk

(7) The term "TRICARE program™ means the various programs carried out by the Secretary

of Defense under this chapter and any other provision of law providing for the furnishing of

medical and dental care and health benefits to members and former members of the

uniformed services and their dependents.-managed-health-care-program-thatis-established

§1073c. TRICARE program: freedom of choice for points of service

[The text of 8 1073c is as set forth above.]

* Kk kK Kk

8§ 1074. Medical and dental care for members and certain former members

* Kk k k%

(c) (1) Funds appropriated to a military department, the Department of Homeland Security
(with respect to the Coast Guard when it is not operating as a service in the Navy), or the
Department of Health and Human Services (with respect to the National Oceanic and
Atmospheric Administration and the Public Health Service) may be used to provide medical and
dental care to persons entitled to such care by law or regulations, including the provision of such
care (other than elective private treatment) in private facilities for members of the uniformed
services. If a private facility or health care provider providing care under this subsection is a
health care provider under the Civilian Health and Medical Program of the Uniformed Services,
the Secretary of Defense, after consultation with the other administering Secretaries, may by
regulation require the private facility or health care provider to provide such care in accordance
with the same payment rules (subject to any modifications considered appropriate by the
Secretary) as apply under that program.

(2) (A) Subject to such exceptions as the Secretary of Defense considers necessary, coverage
for medical care for members of the uniformed services under this subsection, and standards with
respect to timely access to such care, shall be comparable to coverage for medical care and

standards for timely access to such care under the managed-care-option-ofthe FRICARE
program-known-as FRICAREPrime TRICARE program.
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(B) The Secretary of Defense shall enter into arrangements with contractors under the
TRICARE program or with other appropriate contractors for the timely and efficient processing
of claims under this subsection.

(C) The Secretary of Defense shall consult with the other administering Secretaries in the
administration of this paragraph.

* Kk k Kk Kk

§ 1075. TRICARE program: cost-sharing requirements
[The text of 8 1075 is as set forth above.]
* k k% X
8 1076d. TRICARE program: TRICARE Standard-Reserve Select coverage for members
of the Selected Reserve

(@) ELIGIBILITY.

(1) Except as provided in paragraph (2), a member of the Selected Reserve of the Ready
Reserve of a reserve component of the armed forces is eligible for health benefits under
TRICARE Standard Reserve Select as provided in this section.

(2) Paragraph (1) does not apply to a member who is enrolled, or is eligible to enroll, in a
health benefits plan under chapter 89 of title 5.

(b) TERMINATION OF ELIGIBILITY UPON TERMINATION OF SERVICE.

(1) Except as provided in paragraph (2), eligibility for TRICARE Standard Reserve Select
coverage of a member under this section shall terminate upon the termination of the member's
service in the Selected Reserve.

(2) During the period beginning on the date of the enactment of this paragraph and ending
December 31, 2018, eligibility for a member under this section who is involuntarily separated
from the Selected Reserve under other than adverse conditions, as characterized by the Secretary
concerned, shall terminate 180 days after the date on which the member is separated.

(c) FAMILY MEMBERS. While a member of a reserve component is covered by
TRICARE Standard Reserve Select under the section, the members of the immediate family of
such member are eligible for TRICARE Standard Reserve Select coverage as dependents of the
member. If a member of a reserve component dies while in a period of coverage under this
section, the eligibility of the members of the immediate family of such member for
TRICARE Standard Reserve Select coverage shall continue for six months beyond the date of
death of the member.

(d) PREMIUMS.

(1) A member of a reserve component covered by TRICARE Standard Reserve Select under
this section shall pay a premium for that coverage.

(2) The Secretary of Defense shall prescribe for the purposes of this section one premium for
TRICARE Standard Reserve Select coverage of members without dependents and one premium
for TRICARE Standard Reserve Select coverage of members with dependents referred to in
subsection (f)(1). The premium prescribed for a coverage shall apply uniformly to all covered
members of the reserve components.

(3) (A) The monthly amount of the premium in effect for a month for
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TRICARE Standard-Reserve Select coverage under this section shall be the amount equal to 28
percent of the total monthly amount determined on an appropriate actuarial basis as being
reasonable for that coverage.

(B) The appropriate actuarial basis for purposes of subparagraph (A) shall be determined, for
each calendar year after calendar year 2009, by utilizing the actual cost of providing benefits
under this section to members and their dependents during the calendar years preceding such
calendar year.

(4) The premiums payable by a member of a reserve component under this subsection may be
deducted and withheld from basic pay payable to the member under section 204 of title 37 or
from compensation payable to the member under section 206 of such title. The Secretary shall
prescribe the requirements and procedures applicable to the payment of premiums.

(5) Amounts collected as premiums under this subsection shall be credited to the
appropriation available for the Defense Health Program Account under section 1100 of this title,
shall be merged with sums in such Account that are available for the fiscal year in which
collected, and shall be available under subsection (b) of such section for such fiscal year.

(e) REGULATIONS. The Secretary of Defense, in consultation with the other administering
Secretaries, shall prescribe regulations for the administration of this section.

(f) DEFINITIONS. In this section:

(1) The term "immediate family", with respect to a member of a reserve component, means all
of the member's dependents described in subparagraphs (A), (D), and (I) of section 1072(2) of
this title.

(2) The term "TRICARE Standard Reserve Select" means--

(A) medical care to which a dependent described in section 1076(a)(2) of this title is entitled;
and

(B) health benefits contracted for under the authority of section 1079(a) of this title

and subje i 3 /to-perso oV g ha
subject to the same scope of benefits as apply to persons covered under that section and cost
sharing requirements as provided in section 1075 of this title.

8 1076e. TRICARE program: TRICARE Standard Retired Reserve coverage for certain
members of the Retired Reserve who are qualified for a non-regular retirement but are not
yet age 60

(@) ELIGIBILITY.

(1) Except as provided in paragraph (2), a member of the Retired Reserve of a reserve
component of the armed forces who is qualified for a non-regular retirement at age 60 under
chapter 1223 of this title, but is not age 60, is eligible for health benefits under
TRICARE Standard Retired Reserve as provided in this section.

(2) Paragraph (1) does not apply to a member who is enrolled, or is eligible to enroll, in a
health benefits plan under chapter 89 of title 5.

(b) TERMINATION OF ELIGIBILITY UPON OBTAINING OTHER TRICARE STANBARD RETIRED
RESERVE COVERAGE. Eligibility for TRICARE Standard Retired Reserve coverage of a member
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under this section shall terminate upon the member becoming eligible for TRICARE Standard
coverage at age 60 under section 1086 of this title.

(c) FAMILY MEMBERS. While a member of a reserve component is covered by
TRICARE Standard Retired Reserve under this section, the members of the immediate family
of such member are eligible for TRICARE Standard coverage as dependents of the member. If a
member of a reserve component dies while in a period of coverage under this section, the
eligibility of the members of the immediate family of such member for TRICARE Standard
Retired Reserve coverage under this section shall continue for the same period of time that
would be provided under section 1086 of this title if the member had been eligible at the time of
death for TRICARE Standard coverage under such section (instead of under this section).

(d) PREMIUMS.

(1) A member of a reserve component covered by TRICARE Standard Retired Reserve
under this section shall pay a premium for that coverage.

(2) The Secretary of Defense shall prescribe for the purposes of this section one premium for
TRICARE Standard Retired Reserve coverage of members without dependents and one
premium for TRICARE Standard Retired Reserve coverage of members with dependents
referred to in subsection (f)(1). The premium prescribed for a coverage shall apply uniformly to
all members of the reserve components covered under this section.

(3) The monthly amount of the premium in effect for a month for TRICARE Standard
Retired Reserve coverage under this section shall be the amount equal to the cost of coverage
that the Secretary determines on an appropriate actuarial basis.

(4) The Secretary shall prescribe the requirements and procedures applicable to the payment
of premiums under this subsection.

(5) Amounts collected as premiums under this subsection shall be credited to the
appropriation available for the Defense Health Program Account under section 1100 of this title,
shall be merged with sums in such Account that are available for the fiscal year in which
collected, and shall be available under subsection (b) of such section for such fiscal year.

(e) Regulations. The Secretary of Defense, in consultation with the other administering
Secretaries, shall prescribe regulations for the administration of this section.

(f) Definitions. In this section:

(1) The term "immediate family", with respect to a member of a reserve component, means all
of the member's dependents described in subparagraphs (A), (D), and (I) of section 1072(2) of
this title.

(2) The term "TRICARE Standard Retired Reserve™ means--
(A) medical care to which a dependent described in section 1076(b)(1) of this title is entitled;
and
(B) health benefits contracted for under the authority of section 1086(a) of this title and
subject to the same rates and conditions as apply to persons covered under that section.

* Kk k k%
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(b) Section 1075 of this title shall apply to health care services under this section.
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8 1079a. SHAMPRUS-TRICARE program: treatment of refunds and other amounts
collected

All refunds and other amounts collected in the administration of the Givitian-Health-and
Medical-Program-of-the Unifermed-Services TRICARE program shall be credited to the
appropriation available for that program for the fiscal year in which the refund or amount is
collected.

* Kk kK Kk

§ 1086. Contracts for health benefits for certain members, former members, and their
dependents

(a) To assure that health benefits are available for the persons covered by subsection (c), the
Secretary of Defense, after consulting with the other administering Secretaries, shall contract
under the authority of this section for health benefits for those persons under the same insurance,
medical service, or health plans he contracts for under section 1079(a) of this title. However, eye
examinations may not be provided under such plans for persons covered by subsection (c).
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(b) Section 1075 of this title shall apply to health care services un

der this section.

* Kk kK Kk

(d) (1) A person who is entitled to hospital insurance benefits under part A of title XVII1 of the
Social Security Act (42 U.S.C. 1395c et seq.) is not eligible for health benefits under this section.

(2) The prohibition contained in paragraph (1) shall not apply to a person referred to in
subsection (c) who--

(A) is enrolled in the supplementary medical insurance program under part B of such title (42
U.S.C. 1395j et seq.); and

(B) in the case of a person under 65 years of age, is entitled to hospital insurance benefits
under part A of title XV11I of the Social Security Act [42 USCS 88 1395c et seq.] pursuant to
subparagraph (A) or (C) of section 226(b)(2) of such Act (42 U.S.C. 426(b)(2)) or section
226A(a) of such Act (42 U.S.C. 426-1(a)).

(3) (A) Subject to subparagraph (B), if a person described in paragraph (2) receives medical or
dental care for which payment may be made under medicare and a plan contracted for under
subsection (a), the amount payable for that care under the plan shall be the amount of the actual
out-of-pocket costs incurred by the person for that care over the sum of--

(i) the amount paid for that care under medicare; and
(ii) the total of all amounts paid or payable by third party payers other than medicare.

(B) The amount payable for care under a plan pursuant to subparagraph (A) may not exceed
the total amount that would be paid under the plan if payment for that care were made solely
under the plan.

(C) In this paragraph:

(i) The term "medicare™ means title XV 111 of the Social Security Act (42 U.S.C. 1395 et
seq.).

(if) The term "third party payer™ has the meaning given such term in section 1095(h)(1) of
this title.
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8 1097. Contracts for medical care for retirees, dependents, and survivors: alternative
delivery of health care

(@) IN GENERAL. The Secretary of Defense, after consulting with the other administering
Secretaries, may contract for the delivery of health care to which covered beneficiaries are
entitled under this chapter. The Secretary may enter into a contract under this section with any of
the following:

(1) Health maintenance organizations.

(2) Preferred provider organizations.

(3) Individual providers, individual medical facilities, or insurers.

(4) Consortiums of such providers, facilities, or insurers.

* Kk k k%

(e) CHARGES FOR HEALTH CARE. Section 1075 of this title shall apply to health care
services under this section.

* * k k%
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8 1099. [Reserved.] Health-care-enrolimentsystem











NATIONAL DEFENSE AUTHORIZATION ACT FOR FISCAL YEAR 1997 (Public Law
104-201)

Title VII, Health Care Provisions
Subtitle C. Uniformed services treatment facilities
Sec. 721. Definitions. In this subtitle:

* Kk kK Kk

(7) The term 'health care services' means the health care services provided under the-health

planknewn-as-the " FRICAREPRIME option-under-the TRICARE program.

* k k% *x

(9) The term 'TRICARE program meansthemanaged—healthear&pregram&hatqs

Healthand—MedwaleegFameHheUmiermedéerwees has the meanlng prowded in sectlon
1072(7) of title 10, United States Code.

* Kk kK Kk

Sec. 723. Provision of uniform benefit by designated providers.

(a) UNIFORM BENEFIT REQUIRED. A designated provider shall offer to enrollees the health
benefit optlon prescrlbed and lmplemented by the Secretary under sectlon 731 of the National

section 1075 of t|tIe 10, Unlted States Code, lncludlng accompanylng cost sharlng reqUIrements.

* k k% *x
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NATIONAL DEFENSE AUTHORIZATION ACT FOR FISCAL YEAR 2000 (Public Law
106-65)

Sec. 706. Health care at former uniformed services treatment facilities for active duty
members stationed at certain remote locations.

* k k% X

(c) AppLICABLE PoLICIES. In furnishing health care to an eligible member under subsection
(a), a designated provider shall adhere to the Department of Defense policies applicable to the
furnishing of care under the TRICARE Prime-Remete program, including coordinating with
uniformed services medical authorities for hospitalizations and all referrals for specialty care.

(d) REIMBURSEMENT RATES. The Secretary of Defense, in consultation with the designated
providers, shall prescribe reimbursement rates for care furnished to eligible members under
subsection (a). The rates prescribed for health care may not exceed the amounts allowable under
the TRICARE program Standard-plan for the same care.
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SEC. 1045. CONSULAR IMMUNITIES.

The Secretary of State, in consultation with the Attorney General, may, on the basis of
reciprocity and under such terms and conditions as the Secretary may determine, specify
privileges and immunities for a consular post, the members of a consular post and their families
which result in more favorable or less favorable treatment than is provided in the Vienna
Convention on Consular Relations, of April 24, 1963 (T.I.A.S. 6820), entered into force for the
United States December 24, 1969.

Section-by-Section Analysis

Officers and employees at our consular posts, who include not only Department of State
employees but other agency employees as well, currently enjoy only immunity for their official
acts in both the criminal and civil contexts. Commissioned consular officers enjoy a limited
immunity from arrest — that is, they can only be arrested for a grave crime and pursuant to
warrant -- but many officers at post, including military and law enforcement personnel, do not
enjoy even this limited protection from arrest. Because the decision as to whether an act is
official or not is often made by the local court system, U.S. officials at consular posts are at risk
of arrest and detention by local authorities until and unless the court determines the act was
official. Family members of consular personnel enjoy no immunity and can be arrested or
detained at any time. While the vast majority of our consular officials and their families do not
encounter law enforcement, consular personnel in certain countries are more vulnerable to
harassment through the use of the legal system, either by local law enforcement or the local
population. In this respect, it is noted that criminal actions can be initiated by individuals in
many legal systems.

The Department does not have a statutory mechanism to act quickly to put in place
protections for our consular personnel in response to changing political conditions in a particular
country, though there is a statutory mechanism in place to provide appropriate protections for
personnel assigned to U .S. embassies and missions covered under the Vienna Convention on
Diplomatic Relations. See 22 U.S.C. 254c¢. Thus, in order to obtain necessary privileges and
immunities for U.S. personnel and their families at our consulates abroad, the proposed
legislation would provide statutory authority for the Secretary of State to afford privileges and
immunities to foreign consular employees on a reciprocal basis in order to provide needed
protections to U.S. personnel abroad that are more favorable than those set forth in the Vienna
Convention on Consular Relations. This provision would also confirm the Secretary’s authority
to extend less favorable treatment to the consular officers of foreign state where our consular
officers are afforded less favorable treatment than set forth in the Vienna Convention.

Unlike 22 U.S.C. 8 254c, this proposal also includes a requirement that the Secretary of
State consult with the Attorney General because of the Justice Department’s jurisdiction over





criminal matters. 22 U.S.C. 8 254c pertains to the Vienna Convention on Diplomatic Relations,
which provides complete criminal immunity for most accredited personnel.
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SEC. 1044. CONSULAR NOTIFICATION COMPLIANCE.
(a) PETITION FOR REVIEW.—

(1) JurispicTioN.—Notwithstanding any other provision of law, a Federal court
shall have jurisdiction to review the merits of a petition claiming violation of Article
36(1)(b) or (c) of the Vienna Convention on Consular Relations, done at Vienna April 24,
1963, or a comparable provision of a bilateral international agreement addressing
consular notification and access, filed by an individual convicted and sentenced to death
by any Federal or State court before the date of enactment of this Act.

(2) STANDARD.—To0 obtain relief, an individual described in paragraph (1) must
make a showing of actual prejudice to the criminal conviction or sentence as a result of
the violation. The court may conduct an evidentiary hearing if necessary to supplement
the record and, upon a finding of actual prejudice, shall order a new trial or sentencing
proceeding.

(3) LIMITATIONS.—

(A) INITIAL SHOWING.—To qualify for review under this subsection, a
petition must make an initial showing that—

(i) a violation of Article 36(1)(b) or (c) of the Vienna Convention
on Consular Relations, done at Vienna April 24, 1963, or a comparable
provision of a bilateral international agreement addressing consular
notification and access, occurred with respect to the individual described
in paragraph (1); and

(i1) if such violation had not occurred, the consulate would have

provided assistance to the individual.
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(B) EFFECT OF PRIOR ADJUDICATION.—A petition for review under this
subsection shall not be granted if the claimed violation described in paragraph (1)
has previously been adjudicated on the merits by a Federal or State court of
competent jurisdiction in a proceeding in which no Federal or State procedural
bars were raised with respect to such violation and in which the court provided
review equivalent to the review provided in this subsection, unless the
adjudication of the claim resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the prior Federal or
State court proceeding.

(C) FILING DEADLINE.—A petition for review under this subsection shall
be filed within 1 year of the later of—

(1) the date of enactment of this Act;

(i) the date on which the Federal or State court judgment against
the individual described in paragraph (1) became final by the conclusion
of direct review or the expiration of the time for seeking such review; or

(iii) the date on which the impediment to filing a petition created
by Federal or State action in violation of the Constitution or laws of the
United States is removed, if the individual described in paragraph (1) was
prevented from filing by such Federal or State action.

(D) ToLLING.—The time during which a properly filed application for
State post-conviction or other collateral review with respect to the pertinent
judgment or claim is pending shall not be counted toward the 1-year period of

limitation.
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(E) TiME LIMIT FOR REVIEW.—A Federal court shall give priority to a
petition for review filed under this subsection over all noncapital matters. With
respect to a petition for review filed under this subsection and claiming only a
violation described in paragraph (1), a Federal court shall render a final
determination and enter a final judgment not later than one year after the date on
which the petition is filed.

(4) HABEAS PETITION.—A petition for review under this subsection shall be part
of the first Federal habeas corpus application or motion for Federal collateral relief under
chapter 153 of title 28, United States Code, filed by an individual, except that if an
individual filed a Federal habeas corpus application or motion for Federal collateral relief
before the date of enactment of this Act or if such application is required to be filed
before the date that is 1 year after the date of enactment of this Act, such petition for
review under this subsection shall be filed not later than 1 year after the date of enactment
of this Act or within the period prescribed by paragraph (3)(C)(iii), whichever is later. No
petition filed in conformity with the requirements of the preceding sentence shall be
considered a second or successive habeas corpus application or subjected to any bars to
relief based on preenactment proceedings other than as specified in paragraph (2).

(5) REFERRAL TO MAGISTRATE.—A Federal court acting under this subsection
may refer the petition for review to a Federal magistrate for proposed findings and
recommendations pursuant to 28 U.S.C. 636(b)(1)(B).

(6) APPEAL.—
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(A) IN GENERAL.—A final order on a petition for review under paragraph
(2) shall be subject to review on appeal by the court of appeals for the circuit in
which the proceeding is held.

(B) ApPEAL BY PETITIONER.—AN individual described in paragraph (1)
may appeal a final order on a petition for review under paragraph (1) only if a
district or circuit judge issues a certificate of appealability. A district or circuit
court judge shall issue or deny a certificate of appealability not later than 30 days
after an application for a certificate of appealability is filed. A district judge or
circuit judge may issue a certificate of appealability under this subparagraph if the
individual has made a substantial showing of actual prejudice to the criminal
conviction or sentence of the individual as a result of a violation described in

paragraph (1).

(b) VIOLATION.—

(1) IN GeENERAL.—AN individual not covered by subsection (a) who is arrested,

detained, or held for trial on a charge that would expose the individual to a capital
sentence if convicted may raise a claim of a violation of Article 36(1)(b) or (c) of the
Vienna Convention on Consular Relations, done at Vienna April 24, 1963, or of a
comparable provision of a bilateral international agreement addressing consular
notification and access, at a reasonable time after the individual becomes aware of the
violation, before the court with jurisdiction over the charge. Upon a finding of such a

violation—

(A) the consulate of the foreign state of which the individual is a national

shall be notified immediately by the detaining authority, and consular access to
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the individual shall be afforded in accordance with the provisions of the Vienna
Convention on Consular Relations, done at Vienna April 24, 1963, or the
comparable provisions of a bilateral international agreement addressing consular
notification and access; and

(B) the court—

(1) shall postpone any proceedings to the extent the court
determines necessary to allow for adequate opportunity for consular
access and assistance; and

(if) may enter necessary orders to facilitate consular access and
assistance.

(2) EVIDENTIARY HEARINGS.—The court may conduct evidentiary hearings if
necessary to resolve factual issues.
(3) RULE oF consTRUCTION.—Nothing in this subsection shall be construed to
create any additional remedy.
(c) DEFINITIONS.—In this section, the term “State” means any State of the United States,
the District of Columbia, the Commonwealth of Puerto Rico, and any territory or possession of

the United States.

Section-by-Section Analysis

This proposal would support our ability to provide consular assistance to U.S. citizens
abroad by ensuring our own domestic compliance with international legal obligations relating to
consular notification and access, including the International Court of Justice’s decision in Case
Concerning Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 I.C.J. 12 (Mar. 31).

Subsection (a) would provide foreign nationals on death row at the time of enactment of
this proposal, in whose case there was a violation of U.S. consular notification and access
obligations under the Vienna Convention on Consular Relations or other applicable bilateral
treaties, with an opportunity to seek Federal court review of their convictions or sentences to
determine if they were prejudiced by the violation.

5





Subsection (b) would provide a limited remedy to foreign national defendants facing
capital charges who raise a timely consular notification claim, entitling them to have their
consulate notified immediately and obtain a postponement of proceedings. In fiscal year 2011
alone, roughly 3,500 U.S. citizens were arrested abroad, and our consular officers conducted
more than 8,700 visits with U.S. citizens in detention overseas throughout 2011. Failure to
honor U.S. international law obligations related to consular notification and access weakens the
ability of the United States to protect U.S. citizens, including members of the U.S. Armed Forces
and their families. In 2011, former Secretary of Defense Leon Panetta, along with former
Secretary of State Hillary Clinton and Attorney General Eric Holder, submitted letters to
Congress in support of consular notification legislation.

Budget Implications: This proposal has no budget implications.

Changes to Existing Law: This proposal would not amend any existing laws.






SEC. 1214. EXTENSION OF AUTHORITY TO CONDUCT ACTIVITIES TO ENHANCE
THE CAPABILITY OF FOREIGN COUNTRIES TO RESPOND TO
INCIDENTS INVOLVING WEAPONS OF MASS DESTRUCTION.
Section 1204(h) of the National Defense Authorization Act for Fiscal Year 2014 (Public
Law 113-66; 127 Stat. 897; 10 U.S.C. 401 note) is amended by striking “September 30, 2017~
and inserting “September 30, 2018”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text above would amend existing law.]

Section-by-Section Analysis

This proposal would extend the authority for the Secretary of Defense to provide
Weapons of Mass Destruction (WMD) incident response training and basic equipment to foreign
first responders that often include civilian first response teams until September 30, 2018. Such
authority is currently provided under section 1204 of the National Defense Authoritzation Act
for Fiscal Year 2014 (FY14 NDAA), with an expiration date for this authority of September 30,
2017.

The FY14 NDAA was enacted on December 31, 2013. The program carried out under
section 1204 of that Act conducts long-term engagements of 5 years with partner nations to
ensure the development of comprehensive and durable capabilities for their own and their
neighbors’ benefit. If the authority for the program were to expire on September 30, 2017, the
Department of Defense (DoD) would be required to terminate authorized activities before the
program is able to achieve its goals in the affected countries.

Due to the potential for expanding the assistance to other countries in accordance with
subsection (b) of section 1204, numerous Geographic Combatant Commands (CCMDs) have
expressed a strong interest in exercising section 1204 authorities in their regions. Specifically,
four CCMDs have made initial requests for twelve countries. Given the timelines involved in
planning and coordinating the training and equipping activities authorized in section 1204, DoD
is unable to accommodate any of these requests prior to the current expiration date.

Extending the authority would allow DoD to fully implement the engagements currently
planned under section 1204. It would also allow DoD to accommodate the additional requests it
has received to exercise that authority.

As on-going events in the Levant demonstrate, the need for the DoD to provide rapid,
effective training and equipping support to U.S. allies and partners can arise with little or no
notice. Having an existing program that is prepared and experienced at providing that support





ensures that the U.S. is prepared to respond quickly and effectively to mitigate any situation that
occurs.

This proposal has been coordinated with the Office of the Deputy Assistant Secretary of
Defense for Countering Weapons of Mass Destruction, the Office of the Under Secretary of
Defense for Acquisition, Technology, and Logistics, and the State Department Bureau of
International Security and Nonproliferation (ISN), Office of WMD Terrorism, Foreign
Consequence Management Program.

Budgetary Implications: Funding for these activities is included in the budget of the Defense
Threat Reduction Agency (DTRA). No additional funds are required.

RESOURCE REQUIREMENTS ($ MILLIONS)

FY FY FY FY FY Appropriation L Dash-1
2016 | 2017 | 2018 | 2019 | 2020 From Budget Activity | | 1o em

Operation and
DTRA | 4.076 | 4153 | 4.232 | 4.313 | 4.395 Maintenance, BA-04 0100
Defense-wide

Changes to Existing Law: This proposal would make the following change to the National
Defense Authoritzation Act for Fiscal Year 2014:

NATIONAL DEFENSE AUTHORIZATION ACT FOR FISCAL YEAR 2014

SEC. 1204. AUTHORITY TO CONDUCT ACTIVITIES TO ENHANCE THE
CAPABILITY OF FOREIGN COUNTRIES TO RESPOND TO
INCIDENTS INVOLVING WEAPONS OF MASS DESTRUCTION.

(a) AUTHORITY. — The Secretary of Defense may, with the concurrence of the Secretary
of State, provide assistance to the military and civilian first responder organizations of countries
that share a border with Syria in order to enhance the capability of such countries to respond
effectively to potential incidents involving weapons of mass destruction in Syria and the
surrounding region.

(b) AVAILABILITY OF AUTHORITY FOR OTHER COUNTRIES. —

(1) IN GENERAL. — If the Secretary of Defense determines, with the concurrence of
the Secretary of State, that the Department of Defense should provide the assistance
authorized in subsection (a) to countries other than the countries described in subsection
(a), the Secretary of Defense may provide such assistance to such other countries.

(2) LimiTATION. — The Secretary of Defense may not provide assistance under
paragraph (1) until the Secretary provides written notification to the congressional
defense committees of the Secretary’s intention to provide such assistance, together with
an explanation of the scope of the assistance and the reasons for providing the assistance.
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(c) AUTHORIZED ELEMENTS. — Assistance provided under this section may include
training, equipment, and supplies.

(d) AVAILABILITY OF FUNDS. —

(1) FUNDs AVAILABLE. — Amounts for assistance under this section in a fiscal year
shall be derived from amounts authorized to be appropriated for the Department of
Defense Operation and Maintenance, Defense-wide, and available for the Defense Threat
Reduction Agency for such fiscal year.

(2) AVAILABILITY ACROSS FISCAL YEARS. —Amounts available under paragraph
(1) may be available for assistance that begins in a fiscal year and ends in the next fiscal
year.

(e) NoTICE TO CONGRESS ON CERTAIN ASSISTANCE. — If the amount of assistance to be
provided under this section in a fiscal year is anticipated to exceed $4,000,000, the Secretary of
Defense shall notify the congressional defense committees in writing of that fact.

(f) INTERAGENCY COORDINATION. — In carrying out this section, the Secretary of Defense
shall comply with all applicable requirements for coordination and consultation within the
Executive Branch.

(9) REPORTS. —

(1) IN GENERAL. — Not later than 90 days after the authority in subsection (a) is
first exercised and 60 days after the end of any fiscal year in which the authority under
this section is exercised, the Secretary of Defense shall submit to the appropriate
committees of Congress a report setting forth the following:

(A) A list of the countries to which the assistance has been or is being
provided under the authority in this section, and a description of the assistance
provided to each country under such authority.

(B) A description of how such assistance advances the national security
interests of the United States and is consistent with broader United States national
security policy and strategy in each country provided assistance and within the
applicable region.

(C) The amount of funds used to provide such assistance to each country
during the fiscal year covered by the report.

(D) Any other matters the Secretary of Defense considers appropriate.
(2) APPROPRIATE COMMITTEES OF CONGRESS DEFINED.— In this subsection, the

term “appropriate committees of Congress” means —

(A) the Committee on Armed Services, the Committee on Foreign
Relations, and the Committee on Appropriations of the Senate; and

(B) the Committee on Armed Services, the Committee on Foreign Affairs,
and the Committee on Appropriations of the House of Representatives.

(h) EXPIRATION. — The authority to provide assistance under this section may not be
exercised after September 30, 2047 2018.
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SEC. 624. ADDITIONAL COVERAGE UNDER HOMEOWNER ASSISTANCE
PROGRAM FOR WOUNDED MEMBERS OF THE ARMED FORCES,
DEPARTMENT OF DEFENSE AND COAST GUARD CIVILIAN
EMPLOYEES, AND THEIR SPOUSES.

(a)ADDITIONAL COVERAGE.—Section 1013(a)(2) of the Demonstration Cities and
Metropolitan Development Act of 1966 (42 U. S. C.3374(a)(2)) is amended by inserting “or, in
the case of a wound, injury, or illness with delayed expression or delayed identification, was at
the time of the relevant diagnosis,” after “which was at the time of the relevant wound, injury, or
illness,”

(b) TAX TREATMENT.—Section 132(n) of the Internal Revenue Code of 1986 is amended
by striking “American Recovery and Reinvestment Tax Act of 2009 and inserting “National
Defense Authorization Act For Fiscal Year 2016”.

Section-by-Section Analysis

The Homeowners Assistance Program (HAP), codified at 42 U.S.C. 83374, authorizes
the Secretary of Defense to provide certain homeowners assistance benefits to members of the
Armed Forces and civilian employees of the Department of Defense who incur a wound, injury,
or illness in the line of duty during a deployment in support of the Armed Forces. The statute
limits the Secretary to providing homeowners assistance benefits only for the residence owned at
time that the wound, injury, or illness was incurred while deployed. That limitation prevents the
Secretary from paying benefits to those with illnesses and injuries, such as Post Traumatic Stress
Disorder (PTSD), which are not diagnosed until after the service member has redeployed and
sold the home that was owned during deployment The practical implication of this limitation is
that service members and civilians who incur a wound, injury, or illness during deployment, the
symptoms of which do not manifest until after the deployment, often cannot take advantage of
the HAP benefits when they separated due to medical reasons and relocate in furtherance of
treatment. Because members of the Armed Forces are frequently required to change duty
stations, by the time that symptoms manifest it is likely that the member’s primary residence will
no longer be the residence owned during deployment. The proposed amendment ensures that
members who are required to relocate because of a wound, injury, or illness incurred during a
deployment whose symptoms do not manifest or are not diagnosed until after the deployment are
eligible for homeowners assistance benefits. The proposed amendment similarly protects the
availability of homeowners assistance benefits for the surviving spouse of a member of the
Armed Forces or civilian employee of the Department of Defense or the Coast Guard who dies





as a result of such a wound, injury, or illness.

Section 132(n) of the Internal Revenue Code of 1986 excludes homeowners assistance
payments under the HAP program from a beneficiary’s gross income for taxation purposes. This
exclusion, however, applies only to the payments made under the the HAP program as in effect
on the date of the enactment of the American Recovery and Reinvestment Act of 2009, Feb. 17,
2009. If section 1013 is amended as proposed above, homeowners assistance payments will
become taxable income for the beneficiaries unless the Internal Revenue Code is updated to
incorporate the amendment.

Budgetary Implications: HAP benefits are paid from the Homeowners Assistance Program
(HAP) account, which is a no-year appropriation that receives funds from the sale of homes
acquired from HAP beneficiaries and occasionally direct appropriations. Since 2009, when the
Secretary of Defense received authority to provide benefits to wounded members of the armed
forces, civilian employees of the Department of Defense or the United States Coast Guard under
HAP, 314 wounded warriors and surviving spouses have received benefits. Approximately (17)
HAP applicants have requested benefits for a home that was purchased subsequent to
deployment. The budget implication of the benefits paid can vary greatly from applicant to
applicant. Through the program the government purchases the home from qualifying applicants
and resells it occasionally at a profit to the government. Therefore, the budget implication would
be equal to the cost of aquiring a beneficiary’s home, minus the amount the government received
upon resale, and plus the cost of administering the program.

Changes to Existing Law: This proposal would make the following changes to existing law:

1. Section 1013 of the Demonstration Cities and Metropolitan Development Act of 1966 is
amended as follows:

ACQUISITION OF CERTAIN PROPERTIES SITUATEDAT OR NEAR MILITARY BASES WHICH HAVE BEEN
ORDERED TO BE CLOSED AND CERTAIN PROPERTY OWNED BY MEMBERS OF THE ARMED FORCES,
DEPARTMENT OF DEFENSE AND UNITED STATES COAST GUARD CIVILIAN EMPLOYEES, AND
SURVIVING SPOUSES

SEC. 1013. (a) AUTHORIZATION; CONDITIONS PRECEDENT.—

* * *

(2) HOMEOWNER ASSISTANCE FOR WOUNDED MEMBERS OF THE ARMED FORCES,
DEPARTMENT OF DEFENSE AND UNITED STATES COAST GUARD CIVILIAN EMPLOYEES, AND THEIR
spouses.—Notwithstanding any other provision of law, the Secretary of Defense is authorized to
acquire title to, hold, manage, and dispose of, or, in lieu thereof, to reimburse for certain losses
upon private sale of, or foreclosure against, any property improved with a one- or two-family
dwelling which was at the time of the relevant wound, injury, or illness, or in the case of a
wound, injury, or illness with delayed expression or delayed identification, was at the time of the
relevant diagnosis, the primary residence of—

(A) any member of the Armed Forces in medical transition who—






(1) incurred a wound, injury, or illness in the line of duty during a
deployment in support of the Armed Forces;

(i) is disabled to a degree of 30 percent or more as a result of such
wound, injury, or illness, as determined by the Secretary of Defense; and

(i) is reassigned in furtherance of medical treatment or
rehabilitation, or due to medical retirement in connection with such
disability;

(B) any civilian employee of the Department of Defense or the United
States Coast Guard who—

(i) was wounded, injured, or became ill in the performance of his
or her duties during a forward deployment occurring on or after
September 11, 2001, in support of the Armed Forces; and

(i) is reassigned in furtherance of medical treatment,
rehabilitation, or due to medical retirement resulting from the sustained
disability; or
(C) the spouse of a member of the Armed Forces or a civilian employee of

the Department of Defense or the United States Coast Guard if—

(i) the member or employee was killed in the line of duty or in the
performance of his or her duties during a deployment on or after
September 11, 2001, in support of the Armed Forces or died from a
wound, injury, or illness incurred in the line of duty during such a
deployment; and

(i) the spouse relocates from such residence within 2 years after
the death of such member or employee.

2. Section 132(n) of the Internal Revenue Code of 1986 is amended as follows:
SEC. 132. CERTAIN FRINGE BENEFITS.

(a) ExcrLusioNs FROM GRoOsS INCOME.—.Gross income does not include any fringe
benefit which qualifies as a—
(l) **k*

*hkkkhkkhkkk

(8) qualified military base realignment and closure fringe.

* X *

(n) QUALIFIED MILITARY BASE REALIGNMENT AND CLOSURE FRINGE.—For purposes of
this section—

(1) IN GENERAL.—The term "qualified military base realignment and closure
fringe" means 1 or more payments under the authority of section 1013 of the
Demonstration Cities and Metropolitan Development Act of 1966 (42 U.S.C. 3374) (as in
effect on the date of the enactment of the National Defense Authorization Act for Fiscal

Year 2016American Recovery and Reinvestment Tax Act of 2009).




http://www.lexis.com/research/buttonTFLink?_m=ef7cb6e1d650b811ba2ad341d7f2ab89&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b26%20USCS%20%a7%20132%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=19&_butInline=1&_butinfo=42%20USC%203374&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAA&_md5=4f587310a9295069d3c2934823659b18



(2) LimitaTION.—With respect to any property, such term shall not include any
payment referred to in paragraph (1) to the extent that the sum of all of such payments
related to such property exceeds the maximum amount described in subsection (c) of
such section (as in effect on such date).
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SEC. 1216 . EXTENSION OF AFGHAN SPECIAL IMMIGRANT VISA PROGRAM.
(a) ExTENSION.—Section 602(b)(3)(F) of the Afghan Allies Protection Act of 2009 (title
VI of Public Law 111-8; 8 U.S.C. 1101 note) is amended by striking “4,000” at the end of the
first sentence and inserting “9,000”.
(b) TECHNICAL AMENDMENTS.—
(1) Section 601 of such Act is amended by striking “This Act” and inserting “This
title”.
(2) Section 602(c)(3) of such Act is amended by striking “section 4 of the Office
of Federal Procurement Policy Act (41 U.S.C. 403)” and inserting “section 133 of title

41, United States Code”.

Section-by-Section Analysis

Section 1227 of the Carl Levin and Howard P. “Buck” McKeon National Defense
Authorization Act for Fiscal Year 2015 provided an additional 4,000 Special Immigrant Visas
(S1Vs) for Afghan Allies. However, given the known potential applicants for the program, the
State Department anticipates needing an additional 5,000 SIVs to meet requirements for all
possible applicants. A discretionary offset of $18 million is provided for in the President’s
Budget Request for FY 2016.






SEC. 613. INCREASE IN MAXIMUM ANNUAL AMOUNT OF NUCLEAR OFFICER
BONUS PAY.
Section 333(d)(1)(A) of title 37, United States Code, is amended by striking “$35,000”

and inserting “$50,000".

Section-by-Section Analysis

This proposal would authorize the Secretary of the Navy (SECNAV) to increase, from
$35,000 per year up to $50,000 per year, the maximum Nuclear Officer Bonus payable under
section 333 of title 37, U.S. Code, if the SECNAV considers it necessary to address declining
nuclear officer retention and growing retention uncertainty.

The Nuclear Officer Bonus was established in 1969 as a cost-effective means to fully
man Navy’s Nuclear Enterprise. It provides a retention incentive to technically trained, highly
qualified, and proficient officers for committing to specified terms of continued service in the
Naval Nuclear Propulsion Program (NNPP). Post-command Submarine Officers over 24 years
of commissioned service (YCS) (approximately 90 officers) and nuclear-trained Surface Warfare
Officers (SWO(N)s) (approximately 300 officers) are eligible for payment at the legislative limit
of $35,000 per year. Remaining officers receive Nuclear Officer Bonuses at the rate of $30,000
per year.

Given the strategic importance of fully manning the Nuclear Enterprise, amidst an
improving economy and waning retention, increasing the Nuclear Officer Bonus legislative limit
is a prudent planning measure to ensure SECNAYV has the necessary tools, and the discretionary
authority, to address emerging manning challenges in a timely and responsible manner.

Strategic Imperative:

The Navy and the Nation are best served by a Nuclear Enterprise that is sufficiently
manned with top quality personnel capable of executing the nation’s missions. Thoughtful
consideration goes into developing career paths and requirements for nuclear-trained officers in
order to meet highly technical training demands and to provide the necessary operational
experience that ensure readiness of nuclear systems. Readiness erodes when operators and
supervisors are asked to do more with less due to personnel shortages, and it is difficult to
recover efficiently once this type of erosion occurs. Personnel readiness is the most important
factor in maintaining high standards and impeccable stewardship of nuclear systems, and when
trained and experienced officers are lost, it takes years to develop their replacements. This
personnel readiness, in turn, enables effective and independent operations by Navy’s nuclear
platforms.

The Nuclear Enterprise is an integral part of projecting power and diplomacy via Aircraft
Carrier Strike Groups, maintaining a continuous and survivable strategic deterrent, and
continuing to dominate the undersea domain. The Nuclear Officer Bonus provides a last line of
defense for mitigating declining retention within the Nuclear Enterprise, with a proven record of





cost effectiveness. Specifically, the NNPP has demonstrated a consistent history of fiscal
restraint, pursuing rate increases only when necessary in conjunction with non-monetary actions
while relying on sufficient operating space below the legislative limit to take timely and
deliberate action when required.

The Nuclear Enterprise has an implicit responsibility for maintaining the American
public’s trust in our ability to safely operate complex nuclear systems. As a result, Navy and
Department of Defense must remain unassailable with the safety and integrity of nuclear systems
and programs. The NNPP is a small, lean, high-performing team that must be fully manned to
carry out its unique responsibilities.

Economic Indicators:

As the economy continues to improve, retention is declining among experienced nuclear-
trained officers and enlisted personnel, and we anticipate further negative impacts to retention
behavior. Figure 1 illustrates historic gross domestic product (GDP) and unemployment levels,
and the consensus forecasts of the Blue Chip Economic Indicators (BCEI). This economic
environment and improving labor market will negatively impact retention, making civilian
employment opportunities more desirable for the highly qualified and talented individuals with
strong academic backgrounds who man the Nuclear Enterprise. It is imperative that Navy
remain poised to counter this retention challenge.

Historic and Projected Real GDP and Unemployment Rate
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Figure 1. Economic trends and forecasts (2000-2021)

Unemployment

NNPP officers have more civilian options available than officers in most other military
occupations and are highly recruited into technical fields and management positions. For
example, civilian placement services report over 80 percent of transitioning SWO(N) and
submarine officers find opportunities in technical management positions that leverage their
unique combination of leadership skills and technical expertise (Lucas Group, 2014). NNPP
officers are valued in the private sector for their combination of a strong work ethic, an ethos of
resourcefulness, and an aptitude for quickly learning new skills. A “graying” technical
workforce across the United States increases the draw of the civilian sector on military officers
in general, with many employers willing to pay a premium for nuclear-trained officers. As the
economy continues to improve, there will be an increasing draw of NNPP officers away from





Navy careers. Table 1 summarizes the estimated annual civilian compensation for transitioning

nuclear-trained officers (Lucas Group, 2014).

0-3 0-4 0-5 0-6

Base Salary $75-120K $85-130K $90-150K $110-200K

Total Compensation $85-145K $95-155K $120-170K $130-250K
Table 1. Summary of Civilian Earning Potential for Nuclear-Trained Officers

The civilian nuclear industry remains an attractive career option for nuclear-trained
officers who require significantly less time and fewer resources to train. The nuclear industry
employs over 120,000 people in the United States with annual salaries between $80,000 and
$115,000; there are also additional bonuses, overtime wages, and other incentives targeted at
officers with NNPP backgrounds. The industry estimates 38 percent of its employees will be
retirement eligible between 2013 and 2017, increasing demand for trained nuclear operators and
supervisors to fill more than 45,000 positions (Atlanta Journal-Constitution, 2012; Nuclear
Energy Institute, 2013). According to the Bureau of Labor Statistics, careers in Nuclear
Engineering had a median income in 2013 of $101,600. The nuclear industry provides a direct
translation of acquired skills to a high-paying career, and with 64 commercial nuclear reactors in
31 states, the civilian nuclear industry provides geographic stability, which is a factor often cited
by resigning and retiring officers.

The Nuclear Officer Bonus was recently raised to the current legislative limit to retain
senior nuclear-trained officers with command experience who remain in great demand in the
private sector. With civilian companies offering $200,000 or more per year for these retirement-
eligible officers, it remains critical that the NNPP preserve the flexibility to effectively address
pay dis-satisfiers.

Retention Trends:

Over the past few years, the NNPP observed several troubling retention indicators. These
trends, coupled with an improving economy and the absence of any positive retention indicators,
are cause for concern. As shown in Figure 2, SWO(N) retention has shown a steady decline
since 2009, with a marked decrease over the past two years. In 2012, year-group (YG) 06
missed the aircraft carrier Principal Assistant (PA) retention goal of 24 officers, but met the
minimum PA retention requirement of 21 officers. In 2013, YGO07 missed both the retention
goal and the minimum retention requirement with only 18 officers retained to PA. This YGO07
shortfall will result in longer PA tour lengths and less selectivity for PA screening. If this
retention trend continues over the long term, it will also reduce selectivity for aircraft carrier
Reactor Officer (RO) screening, which is the community’s preeminent nuclear assignment.
YGO08 and YG09 SWO(N) retention is still in progress, but appears to be trending even worse
than YGO7. As of July 2014, YGO08 has 13 officers retained to PA, with 36 officers undecided.
Based on one-to-one engagement with each of these officers, the SWO(N) Community Manager
estimates YGO8 will ultimately retain approximately 15 officers to PA, well below the minimum
retention requirement of 21 PAs. This estimate is indicated by the red dashed line in Figure 2.
This estimate is not a mere extrapolation, but is based upon specific discussions with each
eligible officer.
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Figure 2. Submarine and SWO(N) Final Retention (2008-2014)

In June 2014, Navy raised the Nuclear Officer Bonus rate for the SWO(N) community to
the legislative limit of $35,000 per year to meet nuclear-powered aircraft carrier PA
requirements. Navy is monitoring the impact of this change, in combination with other non-
monetary measures, prior to recommending a subsequent Nuclear Officer Bonus increase.
However, a 2007 Lewin Group model that correlates bonus increases to retention behavior
indicates a Nuclear Officer Bonus rate increase above the current legislative limit may be
required as early as 2016 to meet minimum PA requirements for YG08 and Y GO09.

Figure 2 also shows a decline in Submarine Officer retention, with recent YGs just
meeting Department Head (DH) requirements. Submarine YGO7 retention is still in progress and
is predicted to be just below the DH retention goal. This estimate is indicated by the blue dashed
line in Figure 2. Of note, both Submarine Officer and SWO(N) retention trended with the
unemployment rate for college graduates with a bachelor’s degree or higher during this same
period (Bureau of Labor Statistics, 2014).

Submarine Officers and SWO(N)s are also delaying retention decisions, resulting in
increasing uncertainty and decreasing “reaction time” for Community Managers if and when
retention continues to decline. Figure 3 illustrates this delay by showing the percentage of each
group’s retention goal met at 4.5 YCS. Most NNPP officers are eligible to sign a Nuclear
Officer Bonus contract as early as 4 YCS, obligating them to additional service that begins at
five YCS. In the past, the majority of Submarine Officer retention decisions were made by 4.5
YCS, with over two thirds of DH retention requirements met at that point. SWO(N) retention
decisions were typically made between four and six YCS, with approximately half of PA
retention requirements met by 4.5 YCS. Submarine Officer contract signing at 4.5 YCS has
dropped to below 40 percent, and SWO(N) contract signing at 4.5 YCS is below 10 percent for
recent YGs. As retention decisions shift later, retention uncertainty grows, and the time
available for NNPP Community Managers to respond to declining retention is limited. The
ability to respond deliberately, but not prematurely, is a primary purpose of this proposal to
increase the Nuclear Officer Bonus legislative limit.
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Increasing operational tempo and compressed maintenance cycles for the Navy’s nuclear-
powered aircraft carriers and submarines is also negatively impacting officer retention. The
2014 Quadrennial Defense Review (QDR) made it clear that the Navy will be increasingly
relevant, and employed, building security globally by projecting U.S. influence and deterring
aggression. At the same time, budgets across the Department of Defense continue to tighten.
Over the past decade, the Navy downsized by approximately 60,000 personnel while other
Services grew to support war efforts. As the United States military rebalances toward the Asia-
Pacific region, the demand for forward naval presence will likely continue to increase. Aircraft
carriers and submarines are central to this strategy, and the officers who man them reasonably
expect higher operational tempos in the future. An uncertain aircraft carrier force structure and a
declining submarine force structure will only exacerbate this situation. In short, the expectation
of being asked to “do more with less” is making retention less attractive, and will continue to do
so as civilian career opportunities increase.

Increasing maintenance workloads associated with aging aircraft carrier and submarine
fleets are also negatively impacting in-port workload and associated quality of service for NNPP
officers. The average age of NIMITZ-class aircraft carriers is approaching 24 years, placing
greater demands on the nuclear-trained workforce and increasing the risk of insufficient
manning. Similarly, 84 percent of the submarine force is between 16 and 33 years old. The
increased complexity and scope of maintenance to keep these ships mission-ready requires
retention of experienced NNPP officers with proven technical expertise and supervisory skills.
As the fleet continues to age, these challenges will grow—a trend recognized by nuclear-trained
officers.

In short, all indicators point toward a more challenging retention environment for NNPP
officers in the future.

Cost Effectiveness:

Throughout its history, the Nuclear Officer Bonus has remained a cost-effective method
of mitigating declining retention trends. Proper management of Nuclear Officer Bonuses
maintains nuclear manning while minimizing growth in accessions. Nuclear-trained DHs and





PAs require a minimum of five years of training and experience—they cannot be directly
accessed. Increasing accessions to mitigate actual or anticipated declining retention trends is
much less cost-effective.

The cost of accessing, training, and paying a nuclear-trained officer for their initial period
of obligated service is approximately $950,000. To mitigate a hypothetical five percent drop in
retention rates compared to current values, for example, the accession need would increase by
approximately 100 ensigns (pay grade O-1) at a steady-state cost of approximately $95 million
per year. By comparison, a notional across-the-board increase in the Nuclear Officer Bonus rate
to $40,000 (a $10,000 increase for most officers on contract) would require less than $16 million
per year. This cost could be further reduced by targeting only select groups, limiting eligibility,
or using a smaller bonus increase.

Fiscal Discipline:

The 44-year history of the Nuclear Officer Bonus has been one of restraint, with Navy
only raising bonus rates when absolutely required to meet retention needs. Since inception in
1969, the legislative limit was raised seven times, and the paid bonus rate was raised 10 times.
Since 1985, in conjunction with the third legislative limit increase in the program’s history, Navy
has attempted to maintain operating space between the legislative limit and paid bonus rates to
allow flexibility to respond with rate changes only when required. Since then, the overall paid
bonus rate has only been set at the legislative limit ten percent of the time (three of the past 30
years). The current Nuclear Officer Bonus legislative limit of $35,000 was established six years
ago, and the majority of nuclear-trained officers continue to be paid below this limit. Some post-
command Submarine Officers became eligible for payment at the legislative limit in 2013, and
SWO(N)s became eligible in 2014.

The 2008 National Defense Authorization Act (NDAA) consolidated over 60 military
special and incentive pays into eight broad legislative categories. A conscious decision was
made by DoD and Congress to maintain a distinct category for Nuclear Officer Pays under
section 333 of title 37, U.S. Code. This affords flexibility to manage and adjust NNPP bonuses
consistent with the unique requirements of the Nuclear Enterprise and explicitly ties eligibility to
nuclear proficiency and career progression. Also in 2008, the Tenth Quadrennial Review of
Military Compensation (QRMC) recommended increasing the Nuclear Officer Bonus legislative
limit, up to $60,000 per year, to allow sufficient operating space to manage the Nuclear
Enterprise. Navy’s current proposal would align the Nuclear Officer Bonus legislative limit with
the General Officer Bonus legislative limit of $50,000 per year under section 332 of title 37, U.S.
Code.

The NNPP reduces costs through an eligibility system based on detailed management of
NNPP qualifications to ensure only proficient, career oriented, due-course officers receive bonus
incentives. The NNPP assigns an officer dedicated to managing nuclear additional qualification
designators (AQDs) to track nuclear proficiency and nuclear related billets. An AQD audit is
performed quarterly to ensure only personnel meeting the high standards of the NNPP with
AQD:s intact, and hence eligible for assignment in the supervision of naval nuclear propulsion
plants, are eligible and may receive bonus incentives. Any officer who fails to accept career
milestone assignments, meet and complete career requirements, promote to the next grade, or
perform at an acceptable level loses eligibility for bonuses and, to the maximum extent possible
by law, is recouped any unearned portions of bonuses paid.





The NNPP uses non-monetary incentives such as follow-on homeport guarantees, shore
duty guarantees, and graduate education opportunities to promote retention and enhance quality
of service along with considerations to adjust the Nuclear Officer Bonus rate, and will continue
to execute this program with responsible and judicious stewardship. The NNPP uses one-to-one

engagement with undecided officers, using flag officers and captains to communicate the
importance of retention to qualified officers. In all cases, NNPP has looked for ways to

minimize the cost of the Nuclear Officer Bonus and to maximize the yield of any rate increases.

Summary:

The Nuclear Officer Bonus is a cost-effective means for managing retention trends,
particularly in a challenging and uncertain environment. A legislative limit increase from
$35,000 to $50,000 is a low-risk proposal that provides the operating space necessary to ensure

the Navy can quickly respond to retention trends and meet Nuclear Enterprise manning

requirements in the future. The Nuclear Officer Bonus is currently at the legislative limit for
approximately 22 percent of eligible nuclear-trained officers, including SWO(N)s and some post-
command Submarine Officers. Appropriate action now, coupled with the NNPP’s commitment

to responsible management of the Nuclear Officer Bonus under the proper oversight of

SECNAV, mitigates future retention risks with no downside.

Budget Implications: This provision is estimated to affect approximately 320 officers, a $3.2
million increase in annual obligations, which is included in the FY 2016 budget. This cost was
determined by applying the $10,000 bonus rate increase to eligible SWO(N)s.

RESOURCE REQUIREMENTS (SMILLIONS)

FY FY | FY FY | Appropriation | Budget Dﬁ?:él Program
2016 | 2017 | 2018 | 2019 | 2020 From Activity [tem Element
Bonus Military
I $3.2 | $3.2 | $3.2 | $3.2 Personnel, 01 40 N/A
ncrease
Navy
Total $3.2 | $3.2 | $3.2 | $3.2 - - -- --

Table 2. Budget Projections for a SWO(N) Bonus Rate Increase to $45,000 per Year.

NUMBER OF PERSONNEL AFFECTED

FY FY FY FY FY
2016 2017 2018 2019 2020

USN 320 320 320 320 320
Total 320 320 320 320 320

Table 3. Affected Officers for a SWO(N) Bonus Rate Increase to $45,000 per Year.

Changes to Existing Law: This proposal would make the following change to section 333 of
title 37, United States Code:






8 333. Special bonus and incentive pay authorities for nuclear officers

(a) NucLEAR OFFICER BoNus.—The Secretary of the Navy may pay a nuclear officer
bonus under this section to a person, including an officer in the Navy, who—

(1) is selected for the officer naval nuclear power training program in connection
with the supervision, operation, and maintenance of naval nuclear propulsion plants and
agrees to serve, upon completion of such training, on active duty in connection with the
supervision, operation, and maintenance of naval nuclear propulsion plants; or

(2) has the current technical qualification for duty in connection with the
supervision, operation, and maintenance of naval nuclear propulsion plants and agrees to
remain on active duty in connection with the supervision, operation, and maintenance of
naval nuclear propulsion plants.

(b) NucLEAR OFFICER INCENTIVE PAY.—The Secretary of the Navy may pay nuclear
officer incentive pay under this section to an officer in the Navy who—
(1) is entitled to basic pay under section 204 of this title; and
(2) remains on active duty for a specified period while maintaining current
technical qualifications, as approved by the Secretary, for duty in connection with the
supervision, operation, and maintenance of naval nuclear propulsion plants.

(c) ADDITIONAL ELIGIBILITY CRITERIA.—The Secretary of the Navy may impose such
additional criteria for the receipt of a nuclear officer bonus or nuclear officer incentive pay under
this section as the Secretary determines to be appropriate.

(d) MAXIMUM AMOUNT AND METHOD OF PAYMENT.—

(1) MAXIMUM AMOUNT.—The Secretary of the Navy shall determine the amounts
of a nuclear officer bonus or nuclear officer incentive pay to be paid under this section,
except that—

(A) a nuclear officer bonus paid under subsection (a) may not
exceed $35;000 $50,000 for each 12-month period of the agreement under
subsection (e); and

(B) the amount of nuclear officer incentive paid under subsection (b) may
not exceed $25,000 for each 12-month period of qualifying service.

(2) LUMP SUM OR INSTALLMENTS.—A nuclear officer bonus or nuclear officer
incentive pay under this section may be paid in a lump sum or in periodic instaliments.

(3) FIXING BONUS AMOUNT.—Upon acceptance by the Secretary concerned of the
written agreement required by subsection (e), the total amount of the nuclear officer
bonus to be paid under the agreement shall be fixed.

(e) WRITTEN AGREEMENT FOR BONUS.—
(1) AGREEMENT REQUIRED.—TO0 receive a nuclear officer bonus under subsection

(a), a person or officer determined to be eligible for the bonus shall enter into a written
agreement with SECNAYV that specifies—

(A) the amount of the bonus;

(B) the method of payment of the bonus under subsection (d)(2);

(C) the period of obligated service; and

(D) the type or conditions of the service.





(2) REPLACEMENT AGREEMENT.—An officer who is performing obligated service
under an agreement for a nuclear officer bonus may execute a new agreement to replace
the existing agreement if the amount to be paid under the new agreement will be higher
than the amount to be paid under the existing agreement. The period of the new
agreement shall be equal to or exceed the remaining term of the period of the officer's
existing agreement. If a new agreement is executed under this paragraph, the existing
agreement shall be cancelled, effective on the day before an anniversary date of the
existing agreement occurring after the date on which the amount to be paid under this
paragraph is increased.

(f) RELATIONSHIP TO OTHER PAY AND ALLOWANCES.—A nuclear officer bonus or nuclear
officer incentive pay paid to a person or officer under this section is in addition to any other pay
and allowance to which the person or officer is entitled, except that a person or officer may not
receive a payment under this section and section 332 or 353 of this title for the same skill and
period of service.

(9) REPAYMENT.—A person or officer who receives a nuclear officer bonus or nuclear
officer incentive pay under this section and who fails to complete the officer naval nuclear power
training program, maintain required technical and operational qualifications, complete the period
of service, or meet the types or conditions of service for which the bonus or incentive pay is paid,
as specified in the written agreement under subsection (e) in the case of a nuclear officer bonus,
shall be subject to the repayment provisions of section 373 of this title.

(h) REGULATIONS.—This section shall be administered under regulations prescribed by
the Secretary of the Navy.

(i) TERMINATION OF AUTHORITY. —No0 agreement may be entered into under this section
after December 31, 2014.
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SEC. 623. CLARIFICATION OF AUTHORITY FOR RECORDING OBLIGATIONS
FOR INSTALLMENT PAYMENTS OF INCENTIVE PAYS,
ALLOWANCES, AND SIMILAR BENEFITS WHEN PAYMENT IS DUE.

(a) IN GENERAL.—Chapter 19 of title 37, United States Code, is amended by adding at
the end the following new section:

“81016. Recordation of installment payment obligations

“(a) In the case of any pay, allowance, bonus, or other benefit described in subsection (b)
that is paid to a member of the uniformed services on an installment basis, each installment
payment shall be charged to appropriations that are available for obligation at the time such
payment is payable.

“(b) Subsection (a) applies to any incentive pay, special pay, or a bonus, or a similar
periodic payment of pay or allowances, or of educational benefits or stipends, that is paid to a
member of the uniformed services under this title or title 10.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is
amended by adding at the end the following new item:

“1016. Recordation of installment payment obligations.”.

Section-by-Section Analysis

This proposal would provide express authority for the long-established practice of the
Department of Defense (DoD) of obligating bonus and special/incentive pay installment
payments at the time payment is due and payable. A recent U.S. Government Accountability
Office (GAO) opinion, Comp. Gen. B-325526 — Obligation of Bonuses under Military Service
Agreements, July 16, 2014, concluded that the Department cedes fiscal exposure to service
members when it enters into such agreements and should change its obligational practices to
obligate the entire bonus amount when the agreement is signed. Although the Department
disagrees with the GAO’s legal conclusion because it is not liable to make installment payments
if it elects to separate or discharge members, enactment of this proposal would remove any
ambiguity or need for further legal review or interpretation.





Budgetary Implications: Changing the Department’s bonus obligation policy/process as
recommended by GAO carries significant up-front and continuing costs. This proposal will
directly authorize the Department’s longstanding obligational policy. Initial rough estimates of
not enacting the proposal and commencing obligation of out-year installments in the initial year
indicate a potential up-front budgetary impact of $3 to $4 billion across the military departments.
In addition to the up-front budgetary impact, such a change in obligation policy is wasteful, in
that it would prevent the expenditure of significant amounts of enacted budgetary authority and
would preclude budgeting and appropriation of such amounts for other requirements.

This proposal would generate a recurring and permanent increase in the level of expired
unobligated and unexpended balances in the military personnel accounts. A considerable
number of out-year installment payments will never be made as some members will not complete
training; others will die or separate. Still others will not maintain required certifications or fulfill
other conditions for continued payments. As such events occur, amounts will be de-obligated in
expired accounts. The expired budgetary resources never will be expended and cannot be used
to satisfy other requirements.

Unless this proposal is enacted, there is an increased likelihood of larger annual marks for prior-
year unobligated/unexpended balances from Congress because recordation of all installments
against the initial year military personnel appropriation will materially increase expired,
unobligated account balances when members separate in subsequent years or otherwise fail to
qualify for out-year bonus installments. This loss in budget authority is minimized under the
Department’s current, more efficient and accurate obligation policy.

Changes to Existing Law: This proposal would add a new section to title 37, United States
Code, as set forth above,





		(a) In General.—Chapter 19 of title 37, United States Code, is amended by adding at the end the following new section:

		“§1016.  Recordation of installment payment obligations
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SEC. 1042. REPEAL AND MODIFICATION OF REPORTING REQUIREMENTS.

(a) ANNUAL REPORT OF OFFICE OF COMMUNITY SUPPORT FOR MILITARY FAMILIES WITH
SPECIAL NEEDS.—Section 1781c of title 10, United States Code, is amended by striking
subsection (h).

(b) ANNUAL AUDIT OF THE AMERICAN RED CROSS.—Section 300110(b) of title 36,
United States Code, is amended—

(1) by striking “AND SuBMISSION TO CONGRESS” in the subsection heading; and
(2) by striking “and submit a copy of the audited report to Congress”.

(c) ANNUAL REPORT ON MITIGATION OF POWER OUTAGE RISKS FOR DEPARTMENT OF
DEFENSE FACILITIES AND ACTIVITIES.—Section 335 of the Duncan Hunter Nation Defense
Authorization Act for Fiscal Year 2009 (Public Law 110-417; 122 Stat. 4422; 10 U.S.C. 2911
note) is amended by striking subsection (c).

(d) INCLUSION OF EXTREMITY TRAUMA AND AMPUTATION CENTER OF EXCELLENCE AND
DEPARTMENT OF VETERANS AFFAIRS-DEPARTMENT OF DEFENSE JOINT EXECUTIVE COMMITTEE
REPORTS IN DEPARTMENT OF VETERANS AFFAIRS AND DEPARTMENT OF DEFENSE JOINT ANNUAL
REPORT ON HEALTH CARE COORDINATION AND SHARING ACTIVITIES.—

(1) Section 723 of the Duncan Hunter National Defense Authorization Act for

Fiscal Year 2009 (Public Law 110-417; 122 Stat. 4508) is amended by striking

subsection (d).

(2) Section 8111(f) of title 38, United States Code, is amended by adding at the
end the following new paragraph:

“(6) The two Secretaries shall include in the annual report under this subsection a report

on the activities of the Center of Excellence in the Mitigation, Treatment, and Rehabilitation of





Traumatic Extremity Injuries and Amputations (established pursuant to section 723 of the
Duncan Hunter National Defense Authorization Act for Fiscal Year 2009 (Public Law 110-417))
during the one-year period ending on the date of such report. Each such report shall include a
description of the activities of the center during such period and an assessment of the role of such
activities in improving and enhancing the efforts of the Department of Defense and the
Department of Veterans Affairs for the mitigation, treatment, and rehabilitation of traumatic
extremity injuries and amputations.”.
(3) Section 320(c)(2) of title 38, United States Code, is amended by striking “and
to Congress”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text above would amend existing law]

Section-by-Section Analysis

This proposal represents the Department of Defense’s latest effort to reduce the burden of
recurring reporting requirements on the Department while ensuring that Congress continues to
receive the information it requires.

This proposal would repeal and modify the statutory requirement for the submission of
various recurring reports currently required by law. These proposed changes would allow the
Department to employ its finite resources more efficiently and would improve Congress’s ability
to conduct effective oversight by focusing that effort on reports of substantial importance and
utility.

Subsection (a) of the proposal would repeal the requirement for an annual report on the
activities of the Office of Community Support for Military Families With Special Needs. Based
on the 2014 Cost Assessment and Program Evaluation (CAPE) estimate, this report requires
approximately 37 man-hours and $1,900 in Department of Defense (DoD) labor to complete.
The information contained in the report is already covered in depth in the “Annual Report to the
Congressional Defense Committees on Plans for the Department of Defense for the Support of
Military Family Readiness,” mandated by 10 U.S.C. 1781b. By eliminating this redundancy, the
Department would realize cost and labor efficiencies. The information previously covered in the
discrete report on special needs would continue to be provided to DoD leadership and the
congressional defense committees through the annual report on military family readiness.

Subsection (b) of the proposal would repeal the requirement that the Secretary of Defense
submit to Congress a copy of the annual audited report of the American Red Cross. The





Secretary annually receives and audits the American Red Cross report. Submitting a copy of the
audited report to Congress has served its useful purpose and the requirement is no longer needed
to ensure the American Red Cross is in compliance (We believe the original intention behind this
piece of legislation was to make sure DoD was receiving the reports from the Red Cross. That
intent has been met as we receive the report regularly). Eliminating the submission of a copy of
the audited report to Congress would reduce manpower hours for duplication, coordination,
calculation of administrative costs, and correspondence to transmit the report to Congress.

Subsection (c) of the proposal would repeal the requirement for an annual report on
mitigation of power outage risks for Department of Defense facilities and activities under section
335 of the Duncan Hunter Nation Defense Authorization Act for Fiscal Year 2009 (FY 2009
NDAA) (Public Law 110-417; 122 Stat. 4422; 10 U.S.C. 2911 note). The report required by that
section is no longer necessary and places an unnecessary burden on the Department in a time of
budget austerity and reduced Office of the Secretary of Defense (OSD) staffing. The
Department has completed the initial required comprehensive technical and operational risk
assessments required by section 335(a), the associated risk mitigation plans in section 335(b),
and has submitted a report annually since 2010. Additionally, the Department has largely
institutionalized the activities in subsection (a) through Defense Critical Infrastructure Program
implementation (e.g., vulnerability, threat and hazard, and risk assessments, and corresponding
risk mitigation and remediation plans). These implementation actions specifically address
commercial electric power risks to mission critical installations, facilities, and activities.
Because mission critical installations, facilities, and activities are not static, the Department
conducts comprehensive technical and operational risk assessments on an ongoing basis.
Furthermore, the reporting requirement is duplicative. Under 10 U.S.C. 2925, the Office of the
Under Secretary of Defense for Acquisition, Technology and Logistics (USD(AT&L)) submits
an annual report to Congress that includes details of electric power outages at military
installations and the measures taken to mitigate outages in the future at the affected location and
across the Department. The Office of the Assistant Secretary of Defense for Homeland Defense
& Global Security (ASD(HD&GS)) coordinates on this USD(AT&L) report. Finally, this report
places an unnecessary drain on resources and staff in a time of fiscal austerity and personnel
cuts: each of the 4 reports has cost approximately $10,000,000 in manpower hours to write and
staff.

Subsection (d) of the proposal would consolidate reporting requirements relating to the
Extremity Trauma and Amputation Center of Excellence and the Department of Veterans
Affairs-Department of Defense Joint Executive Committee into the Department of Veterans
Affairs (VA) and Department of Defense joint annual report on health care coordination and
sharing activities. DoD requests consolidating the requirement under section 723(d) of the FY
2009 NDAA for an annual report describing and assessing of the Extremity Trauma and
Amputation Center of Excellence into the VA/DoD Joint Executive Council (JEC) Annual
Report because it would be more efficient and cost effective to consolidate the FY 2009 NDAA
requirement for an annual report into a single report -- the JEC Annual Report. The JEC Annual
Report, as required by 38 U.S.C. 320 and 8111(f), provides Congress with the collective
accomplishments between the two Departments and highlights the current efforts to improve
resource sharing. The Extremity Trauma and Amputation Center of Excellence and the other
congressionally mandated Centers of Excellence (Vision, Hearing, and Psychological Health/





Traumatic Brain Injury) provide extensive input into the JEC Annual Report to describe and
assess the activities of the respective centers.

Budgetary Implications: This proposal would reduce the cost to the Department of Defense of
producing recurring reports for Congress.

Changes to Existing Law: This proposal would amend existing provisions of law as follows:

TITLE 10, UNITED STATES CODE

81781c. Office of Community Support for Military Families With Special Needs

(a) EsTABLISHMENT.—There is in the Office of the Under Secretary of Defense for
Personnel and Readiness the Office of Community Support for Military Families With Special
Needs (in this section referred to as the “Office”).

(b) PurPOSE.—The purpose of the Office is to enhance and improve Department of
Defense support around the world for military families with special needs (whether medical or
educational needs) through the development of appropriate policies, enhancement and
dissemination of appropriate information throughout the Department of Defense, support for
such families in obtaining referrals for services and in obtaining service, and oversight of the
activities of the military departments in support of such families.

(c) DIRECTOR.—(1) The head of the Office shall be the Director of the Office of
Community Support for Military Families With Special Needs, who shall be a member of the
Senior Executive Service or a general officer or flag officer.

(2) In the discharge of the responsibilities of the Office, the Director shall be subject to
the supervision, direction, and control of the Under Secretary of Defense for Personnel and
Readiness.

(d) ResponsiBILITIES.—The Office shall have the responsibilities as follows:

(1) To develop and implement a comprehensive policy on support for military
families with special needs as required by subsection (e).

(2) To establish and oversee the programs required by subsection (f).

(3) To identify gaps in services available through the Department of Defense for
military families with special needs.

(4) To develop plans to address gaps identified under paragraph (3) through
appropriate mechanisms, such as enhancing resources and training and ensuring the
provision of special assistance to military families with special needs and military parents
of individuals with special needs (including through the provision of training and
seminars to members of the armed forces).

(5) To monitor the programs of the military departments for the assignment of
members of the armed forces who are members of military families with special needs,
and the programs for the support of such military families, and to advise the Secretary of
Defense on the adequacy of such programs in conjunction with the preparation of future-
years defense programs and other budgeting and planning activities of the Department of
Defense.

(6) To monitor the availability and accessibility of programs provided by other
Federal, State, local, and non-governmental agencies to military families with special
needs.





(7) To conduct periodic reviews of best practices in the United States in the
provision of medical and educational services for children with special needs.

(8) To carry out such other matters with respect to the programs and activities of
the Department of Defense regarding military families with special needs as the Under
Secretary of Defense for Personnel and Readiness shall specify.

(e) PoLicy.—(1) The Office shall develop, and update from time to time, a uniform
policy for the Department of Defense regarding military families with special needs. The policy
shall apply with respect to members of the armed forces without regard to their location, whether
within or outside the continental United States.

(2) The policy developed under this subsection shall include elements regarding the
following:

(A) The assignment of members of the armed forces who are members of military
families with special needs.

(B) Support for military families with special needs.

(3) In addressing the assignment of members of the armed forces under paragraph (2)(A),
the policy developed under this subsection shall, in a manner consistent with the needs of the
armed forces and responsive to the career development of members of the armed forces on active
duty, provide for such members each of the following:

(A) Assignment to locations where care and support for family members with
special needs are available.

(B) Stabilization of assignment for a minimum of 4 years.

(4) In addressing support for military families under paragraph (2)(B), the policy
developed under this subsection shall provide the following:

(A) Procedures to identify members of the armed forces who are members of
military families with special needs.

(B) Mechanisms to ensure timely and accurate evaluations of members of such
families who have special needs.

(C) Procedures to facilitate the enroliment of such members of the armed forces
and their families in programs of the military department for the support of military
families with special needs.

(D) Procedures to ensure the coordination of Department of Defense health care
programs and support programs for military families with special needs, and the
coordination of such programs with other Federal, State, local, and non-governmental
health care programs and support programs intended to serve such families.

(E) Requirements for resources (including staffing) to ensure the availability
through the Department of Defense of appropriate numbers of case managers to provide
individualized support for military families with special needs.

(F) Requirements regarding the development and continuous updating of an
individualized services plan (medical and educational) for each military family with
special needs.

(G) Requirements for record keeping, reporting, and continuous monitoring of
available resources and family needs under individualized services support plans for
military families with special needs, including the establishment and maintenance of a
central or various regional databases for such purposes.

(F) PROGRAMS.—(1) The Office shall establish, maintain, and oversee a program to
provide information and referral services on special needs matters to military families with





special needs on a continuous basis regardless of the location of the member’s assignment. The
program shall provide for timely access by members of such military families to individual case
managers and counselors on matters relating to special needs.

(2) The Office shall establish, maintain, and oversee a program of outreach on special
needs matters for military families with special needs. The program shall—

(A) assist military families in identifying whether or not they have a member with
special needs; and

(B) provide military families with special needs with information on the services,
support, and assistance available through the Department of Defense regarding such
members with special needs, including information on enrollment in programs of the
military departments for such services, support, and assistance.

(3)(A) The Office shall provide support to the Secretary of each military department in
the establishment and sustainment by such Secretary of a program for the support of military
families with special needs under the jurisdiction of such Secretary. Each program shall be
consistent with the policy developed by the Office under subsection (e).

(B) Each program under this paragraph shall provide for appropriate numbers of case
managers for the development and oversight of individualized services plans for educational and
medical support for military families with special needs.

(C) Services under a program under this paragraph may be provided by contract or other
arrangements with non-Department of Defense entities qualified to provide such services.

(9) REsources.—The Secretary of Defense shall assign to the Office such resources,
including personnel, as the Secretary considers necessary for the discharge of the responsibilities
of the Office, including a sufficient number of members of the armed forces to ensure
appropriate representation by the military departments in the personnel of the Office.

h)yReroRTs—(1)-Notlater-than-Apri-30-each-year,-the-Secretary-of Defense-shall

(i) MILITARY FAMILY WITH SPECIAL NEEDS.—For purposes of this section, a military
family with special needs is any military family with one or more members who has a medical or
educational special need (as defined by the Secretary in regulations for purposes of this section),
including a condition covered by the Extended Health Care Option Program under section 1079f
of this title.

TITLE 36, UNITED STATES CODE

8300110. Annual report and audit





(a) SuBMISSION OF REPORT.—AS soon as practicable after the end of the corporation’s
fiscal year, which may be changed from time to time by the board of governors, the corporation
shall submit a report to the Secretary of Defense on the activities of the corporation during such
fiscal year, including a complete, itemized report of all receipts and expenditures.

(b) AUDITING OF REPORT ANB-SUBMISSION-TO-CONGRESS.—The Secretary shall audit the
report and submit a copy of the audited report to Congress.

(c) PAYMENT OF AUDIT EXPENSES.—The corporation shall reimburse the Secretary each
year for auditing its accounts. The amount paid shall be deposited in the Treasury of the United
States as a miscellaneous receipt.

TITLE 38, UNITED STATES CODE

8320. Department of Veterans Affairs-Department of Defense Joint Executive Committee

(@) JoINT ExECUTIVE COMMITTEE.—(1) There is established an interagency committee to
be known as the Department of Veterans Affairs-Department of Defense Joint Executive
Committee (hereinafter in this section referred to as the “Committee”).

(2) The Committee is composed of—

(A) the Deputy Secretary of Veterans Affairs and such other officers and
employees of the Department of Veterans Affairs as the Secretary of Veterans Affairs
may designate; and

(B) the Under Secretary of Defense for Personnel and Readiness and such other
officers and employees of the Department of Defense as the Secretary of Defense may
designate.

(b) ADMINISTRATIVE MATTERS.—(1) The Deputy Secretary of Veterans Affairs and the
Under Secretary of Defense shall determine the size and structure of the Committee, as well as
the administrative and procedural guidelines for the operation of the Committee.

(2) The two Departments shall supply appropriate staff and resources to provide
administrative support and services. Support for such purposes shall be provided at a level
sufficient for the efficient operation of the Committee, including a subordinate Health Executive
Committee, a subordinate Benefits Executive Committee, and such other committees or working
groups as considered necessary by the Deputy Secretary and Under Secretary.

(c) RECOMMENDATIONS.—(1) The Committee shall recommend to the Secretaries
strategic direction for the joint coordination and sharing efforts between and within the two
Departments under section 8111 of this title and shall oversee implementation of those efforts.

(2) The Committee shall submit to the two Secretaries and-te-Congress an annual report
containing such recommendations as the Committee considers appropriate.

(d) FuncTIOoNSs.—In order to enable the Committee to make recommendations in its
annual report under subsection (c)(2), the Committee shall do the following:

(1) Review existing policies, procedures, and practices relating to the coordination
and sharing of resources between the two Departments.

(2) Identify changes in policies, procedures, and practices that, in the judgment of
the Committee, would promote mutually beneficial coordination, use, or exchange of use
of services and resources of the two Departments, with the goal of improving the quality,
efficiency and effectiveness of the delivery of benefits and services to veterans, service





members, military retirees, and their families through an enhanced Department of
Veterans Affairs and Department of Defense partnership.

(3) Identify and assess further opportunities for the coordination and collaboration
between the Departments that, in the judgment of the Committee, would not adversely
affect the range of services, the quality of care, or the established priorities for benefits
provided by either Department.

(4) Review the plans of both Departments for the acquisition of additional
resources, especially new facilities and major equipment and technology, in order to
assess the potential effect of such plans on further opportunities for the coordination and
sharing of resources.

(5) Review the implementation of activities designed to promote the coordination
and sharing of resources between the Departments.

*hkkkhkkkk

88111. Sharing of Department of Veterans Affairs and Department of Defense health care
resources

(2) REQUIRED COORDINATION AND SHARING OF HEALTH CARE RESOURCES.—The
Secretary of Veterans Affairs and the Secretary of Defense shall enter into agreements and
contracts for the mutually beneficial coordination, use, or exchange of use of the health care
resources of the Department of Veterans Affairs and the Department of Defense with the goal of
improving the access to, and quality and cost effectiveness of, the health care provided by the
Veterans Health Administration and the Military Health System to the beneficiaries of both
Departments.

(b) JOINT REQUIREMENTS FOR SECRETARIES OF VETERANS AFFAIRS AND DEFENSE.—T0
facilitate the mutually beneficial coordination, use, or exchange of use of the health care
resources of the two Departments, the two Secretaries shall carry out the following functions:

(1) Develop and publish a joint strategic vision statement and a joint strategic plan
to shape, focus, and prioritize the coordination and sharing efforts among appropriate
elements of the two Departments and incorporate the goals and requirements of the joint
sharing plan into the strategic plan of each Department under section 306 of title 5 and

the performance plan of each Department under section 1115 of title 31.

(2) Jointly fund the Department of Veterans Affairs-Department of Defense Joint

Executive Committee under section 320 of this title.

(3) Continue to facilitate and improve sharing between individual Department of

Veterans Affairs and Department of Defense health care facilities, but giving priority of

effort to initiatives (A) that improve sharing and coordination of health resources at the

intraregional and nationwide levels, and (B) that improve the ability of both Departments
to provide coordinated health care.

(4) Establish a joint incentive program under subsection (d).

[(c) Repealed.]

(d) JOINT INCENTIVES PROGRAM.—(1) Pursuant to subsection (b)(4), the two Secretaries
shall carry out a program to identify, provide incentives to, implement, fund, and evaluate
creative coordination and sharing initiatives at the facility, intraregional, and nationwide levels.
The program shall be administered by the Department of Veterans Affairs-Department of
Defense Joint Executive Committee, under procedures jointly prescribed by the two Secretaries.





(2) To facilitate the incentive program, there is established in the Treasury a fund to be
known as the “DOD-VA Health Care Sharing Incentive Fund”. Each Secretary shall annually
contribute to the fund a minimum of $15,000,000 from the funds appropriated to that Secretary’s
Department. Such funds shall remain available until expended and shall be available for any
purpose authorized by this section.

(3) The program under this subsection shall terminate on September 30, 2015.

(e) GUIDELINES AND POLICIES FOR IMPLEMENTATION OF COORDINATION AND SHARING
RECOMMENDATIONS, CONTRACTS, AND AGREEMENTS.—(1) To implement the recommendations
made by the Department of Veterans Affairs-Department of Defense Joint Executive Committee
with respect to health care resources, as well as to carry out other health care contracts and
agreements for coordination and sharing initiatives as they consider appropriate, the two
Secretaries shall jointly issue guidelines and policy directives. Such guidelines and policies shall
provide for coordination and sharing that—

(A) is consistent with the health care responsibilities of the Department of

Veterans Affairs under this title and with the health care responsibilities of the

Department of Defense under chapter 55 of title 10;

(B) will not adversely affect the range of services, the quality of care, or the
established priorities for care provided by either Department; and

(C) will not reduce capacities in certain specialized programs of the Department
of Veterans Affairs that the Secretary is required to maintain in accordance with section

1706(b) of this title.

(2) To facilitate the sharing and coordination of health care services between the two
Departments, the two Secretaries shall jointly develop and implement guidelines for a
standardized, uniform payment and reimbursement schedule for those services. Such schedule
shall be revised periodically as necessary. The two Secretaries may on a case-by-case basis
waive elements of the schedule if they jointly agree that such a waiver is in the best interests of
both Departments.

(3)(A) The guidelines established under paragraph (1) shall authorize the heads of
individual Department of Defense and Department of Veterans Affairs medical facilities and
service regions to enter into health care resources coordination and sharing agreements.

(B) Under any such agreement, an individual who is a primary beneficiary of one
Department may be provided health care, as provided in the agreement, at a facility or in the
service region of the other Department that is a party to the sharing agreement.

(C) Each such agreement shall identify the health care resources to be shared.

(D) Each such agreement shall provide, and shall specify procedures designed to ensure,
that the availability of direct health care to individuals who are not primary beneficiaries of the
providing Department is (i) on a referral basis from the facility or service region of the other
Department, and (ii) does not (as determined by the head of the providing facility or region)
adversely affect the range of services, the quality of care, or the established priorities for care
provided to the primary beneficiaries of the providing Department.

(E) Each such agreement shall provide that a providing Department or service region
shall be reimbursed for the cost of the health care resources provided under the agreement and
that the rate of such reimbursement shall be as determined in accordance with paragraph (2).

(F) Each proposal for an agreement under this paragraph shall be effective (i) on the 46th
day after the receipt of such proposal by the Committee, unless earlier disapproved, or (i) if
earlier approved by the Committee, on the date of such approval.





(G) Any funds received through such a uniform payment and reimbursement schedule
shall be credited to funds that have been allotted to the facility of either Department that
provided the care or services, or is due the funds from, any such agreement.

(f) ANNUAL JOINT REPORT.—(1) At the time the President’s budget is transmitted to
Congress in any year pursuant to section 1105 of title 31, the two Secretaries shall submit to
Congress a joint report on health care coordination and sharing activities under this section
during the fiscal year that ended during the previous calendar year.

(2) Each report under this section shall include the following:

(A) The guidelines prescribed under subsection (e) (and any revision of such
guidelines).

(B) The assessment of further opportunities identified by the Department of
Veterans Affairs-Department of Defense Joint Executive Committee under subsection
(d)(3) of section 320 of this title for the sharing of health-care resources between the two
Departments.

(C) Any recommendation made by that committee under subsection (c)(2) of that
section during that fiscal year.

(D) A review of the sharing agreements entered into under subsection (e) and a
summary of activities under such agreements during such fiscal year and a description of
the results of such agreements in improving access to, and the quality and cost
effectiveness of, the health care provided by the Veterans Health Administration and the
Military Health System to the beneficiaries of both Departments.

(E) A summary of other planning and activities involving either Department in
connection with promoting the coordination and sharing of Federal health-care resources
during the preceding fiscal year.

(F) Such recommendations for legislation as the two Secretaries consider
appropriate to facilitate the sharing of health-care resources between the two
Departments.

(3) In addition to the matters specified in paragraph (2), the two Secretaries shall include
in the annual report under this subsection an overall status report of the progress of health
resources sharing between the two Departments as a consequence of subtitle C of title V11 of the
Bob Stump National Defense Authorization Act for Fiscal Year 2003 (Public Law 107-314) and
of other sharing initiatives taken during the period covered by the report. Such status report shall
indicate the status of such sharing and shall include appropriate data as well as analyses of that
data. The annual report shall include the following:

(A) Enumerations and explanations of major policy decisions reached by the two
Secretaries during the period covered by the report period with respect to sharing
between the two Departments.

(B) A description of progress made in new ventures or particular areas of sharing
and coordination that would be of policy interest to Congress consistent with the intent of
such subtitle.

(C) A description of enhancements of access to care of beneficiaries of both
Departments that came about as a result of new sharing approaches brought about by
such subtitle.

(D) A description of proposals for which funds are provided through the joint
incentives program under subsection (d), together with a description of their results or
status at the time of the report, including access improvements, savings, and quality-of-
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care enhancements they brought about, and a description of any additional use of funds

made available under subsection (d).

(4) In addition to the matters specified in paragraphs (2) and (3), the two Secretaries shall
include in the annual report under this subsection for each year through 2008 the following:

(A) A description of the measures taken, or planned to be taken, to implement the
health resources sharing project under section 722 of the Bob Stump National Defense
Authorization Act for Fiscal Year 2003 (Public Law 107-314) and any cost savings
anticipated, or cost sharing achieved, at facilities participating in the project, including
information on improvements in access to care, quality, and timeliness, as well as
impediments encountered and legislative recommendations to ameliorate such
impediments.

(B) A description of the use of the waiver authority provided by section 722(d)(1)
of the Bob Stump National Defense Authorization Act for Fiscal Year 2003 (Public Law
107-314), including—

(i) a statement of the numbers and types of requests for waivers under that
section of administrative policies that have been made during the period covered
by the report and, for each such request, an explanation of the content of each
request, the intended purpose or result of the requested waiver, and the disposition
of each request; and

(ii) descriptions of any new administrative policies that enhance the
success of the project.

(5) In addition to the matters specified in paragraphs (2), (3), and (4), the two Secretaries
shall include in the annual report under this subsection for each year through 2009 a report on the
pilot program for graduate medical education under section 725 of the Bob Stump National
Defense Authorization Act for Fiscal Year 2003 (Public Law 107-314), including activities
under the program during the preceding year and each Secretary’s assessment of the efficacy of
providing education and training under that program.

(6) The two Secretaries shall include in the annual report under this subsection a report
on the activities of the Center of Excellence in the Mitigation, Treatment, and Rehabilitation of
Traumatic Extremity Injuries and Amputations (established pursuant to section 723 of the
Duncan Hunter National Defense Authorization Act for Fiscal Year 2009 (Public Law 110-417))
during the one-year period ending on the date of such report. Each such report shall include a
description of the activities of the center during such period and an assessment of the role of such
activities in improving and enhancing the efforts of the Department of Defense and the
Department of Veterans Affairs for the mitigation, treatment, and rehabilitation of traumatic
extremity injuries and amputations.

(g) DEFINITIONS.—For the purposes of this section:

(1) The term “beneficiary” means a person who is a primary beneficiary of the
Department of Veterans Affairs or of the Department of Defense.

(2) The term “direct health care” means health care provided to a beneficiary in a
medical facility operated by the Department of Veterans Affairs or the Department of
Defense.

(3) The term “head of a medical facility” (A) with respect to a medical facility of
the Department of Veterans Affairs, means the director of the facility, and (B) with
respect to a medical facility of the Department of Defense, means the medical or dental
officer in charge or the contract surgeon in charge.
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(4) The term “health-care resource” includes hospital care, medical services, and
rehabilitative services, as those terms are defined in paragraphs (5), (6), and (8),
respectively, of section 1701 of this title, services under sections 1782 and 1783 of this
title, any other health-care service, and any health-care support or administrative
resource.

(5) The term “primary beneficiary” (A) with respect to the Department means a
person who is eligible under this title (other than under section 1782, 1783, or 1784 or
subsection (d) of this section) or any other provision of law for care or services in
Department medical facilities, and (B) with respect to the Department of Defense, means
a member or former member of the Armed Forces who is eligible for care under section
1074 of title 10.

(6) The term “providing Department” means the Department of Veterans Affairs,
in the case of care or services furnished by a facility of the Department of Veterans
Affairs, and the Department of Defense, in the case of care or services furnished by a
facility of the Department of Defense.

(7) The term “service region” means a geographic service area of the Veterans
Health Administration, in the case of the Department of Veterans Affairs, and a service
region, in the case of the Department of Defense.

Duncan Hunter National Defense Authorization Act for Fiscal Year 2009
(Public Law 110-417)

SEC. 335. MITIGATION OF POWER OUTAGE RISKS FOR DEPARTMENT OF
DEFENSE FACILITIES AND ACTIVITIES.

(a) Risk AssessMENT.—The Secretary of Defense shall conduct a comprehensive
technical and operational risk assessment of the risks posed to mission critical installations,
facilities, and activities of the Department of Defense by extended power outages resulting from
failure of the commercial electricity supply or grid and related infrastructure.

(b) RISK MITIGATION PLANS.—

(1) IN GENERAL.—The Secretary of Defense shall develop integrated prioritized
plans to eliminate, reduce, or mitigate significant risks identified in the risk assessment

under subsection (a).

(2) ADDITIONAL CONSIDERATIONS.—In developing the risk mitigation plans under
paragraph (1), the Secretary of Defense shall—
(A) prioritize the mission critical installations, facilities, and activities that
are subject to the greatest and most urgent risks; and
(B) consider the cost effectiveness of risk mitigation options.
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SEC. 723. CENTER OF EXCELLENCE IN THE MITIGATION, TREATMENT, AND
REHABILITATION OF TRAUMATIC EXTREMITY INJURIES AND
AMPUTATIONS.

(@) IN GENERAL.—The Secretary of Defense and the Secretary of Veterans Affairs shall
jointly establish a center of excellence in the mitigation, treatment, and rehabilitation of
traumatic extremity injuries and amputations.

(b) PARTNERSHIPS.—The Secretary of Defense and the Secretary of Veterans Affairs
shall jointly ensure that the center collaborates with the Department of Defense, the Department
of Veterans Affairs, institutions of higher education, and other appropriate public and private
entities (including international entities) to carry out the responsibilities specified in subsection
(©).

(c) ResponsiIBILITIES.—The center shall have the responsibilities as follows:

(1) To implement a comprehensive plan and strategy for the Department of
Defense and the Department of Veterans Affairs for the mitigation, treatment, and
rehabilitation of traumatic extremity injuries and amputations.

(2) To conduct research to develop scientific information aimed at saving injured
extremities, avoiding amputations, and preserving and restoring the function of injured
extremities. Such research shall address military medical needs and include the full range
of scientific inquiry encompassing basic, translational, and clinical research.

(3) To carry out such other activities to improve and enhance the efforts of the
Department of Defense and the Department of Veterans Affairs for the mitigation,
treatment, and rehabilitation of traumatic extremity injuries and amputations as the
Secretary of Defense and the Secretary of Veterans Affairs consider appropriate.
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SEC. 1043. PROTECTION FOR CERTAIN SENSITIVE INFORMATION.
Section 130c(h)(1) of title 10, United States Code, is amended by adding at the end the
following new subparagraph, consistent with section 552(b)(3) of Title 5:
“(D) The Secretary of State, with respect to information of concern to the

Department of State, as determined by the Secretary.”.

Section-by-Section Analysis

This provision would amend section 130c of title 10, United States Code, to give the
Department of State (DOS) the same authority to protect unclassified information received in
confidence from foreign governments that three other agencies now possess. The statute
currently authorizes the Departments of Defense (DOD), Energy, and Homeland Security (for
information in possession of the Coast Guard) to withhold certain sensitive, unclassified
information provided to the USG by a foreign government or international organization on a
non-public basis. The same reasons underlying the original enactment of 10 U.S.C. 130c support
amending it to include DOS. More than any other agency, DOS handles information from
foreign governments (for example, in the context of international negotiations) that, though not
classified by the foreign government, has been passed to DOS with an expectation that the
information will not be released to the public.

Currently, unless this information is subsequently classified under U.S. classification
rules, DOS may not have the legal ability to comply with the foreign government’s expectations
regarding confidentiality. However, U.S. classification may not be substantively appropriate for
the information in question, and the U.S. classification scheme triggers rigorous handling and
dissemination requirements that may not be desirable or feasible for the information in question.
This issue is of increasing importance in light of the passage of the Intelligence Reform and
Terrorism Prevention Act of 2004 and similar laws, which encourage/require federal agencies to
share counter-terrorism information with state and local officials and to downgrade or declassify
pertinent information where possible in order to facilitate sharing.

Changes to Existing Law: This proposal would make the following change to section 130c of
title 10, United State Code (material to be added is shown in boldface underline):

8§ 130c. Nondisclosure of information: certain sensitive information of foreign governments
and international organizations

(a) EXemPTION FROM DiscLOSURE.—The national security official concerned (as defined
in subsection (h)) may withhold from public disclosure otherwise required by law sensitive
information of foreign governments in accordance with this section.





(b) INFORMATION ELIGIBLE FOR EXEMPTION.—For the purposes of this section,
information is sensitive information of a foreign government only if the national security official
concerned makes each of the following determinations with respect to the information:

(1) That the information was provided by, otherwise made available by, or
produced in cooperation with, a foreign government or international organization.

(2) That the foreign government or international organization is withholding the
information from public disclosure (relying for that determination on the written
representation of the foreign government or international organization to that effect).

(3) That any of the following conditions are met:

(A) The foreign government or international organization requests, in
writing, that the information be withheld.

(B) The information was provided or made available to the United States
Government on the condition that it not be released to the public.

(C) The information is an item of information, or is in a category of
information, that the national security official concerned has specified in
regulations prescribed under subsection (g) as being information the release of
which would have an adverse effect on the ability of the United States
Government to obtain the same or similar information in the future.

(c) INFORMATION OF OTHER AGENCIES.—If the national security official concerned
provides to the head of another agency sensitive information of a foreign government, as
determined by that national security official under subsection (b), and informs the head of the
other agency of that determination, then the head of the other agency shall withhold the
information from any public disclosure unless that national security official specifically
authorizes the disclosure.

(d) LIMITATIONS.—

(1) If arequest for disclosure covers any sensitive information of a foreign
government (as described in subsection (b)) that came into the possession or under the
control of the United States Government before October 30, 2000, and more than 25
years before the request is received by an agency, the information may be withheld only
as set forth in paragraph (3).

(2)(A) If a request for disclosure covers any sensitive information of a foreign
government (as described in subsection (b)) that came into the possession or under the
control of the United States Government on or after the date referred to in paragraph (1),
the authority to withhold the information under this section is subject to the provisions of
subparagraphs (B) and (C).

(B) Information referred to in subparagraph (A) may not be withheld under this
section after—

(i) the date that is specified by a foreign government or international

organization in a request or expression of a condition described in paragraph (1)

or (2) of subsection (b) that is made by the foreign government or international

organization concerning the information; or
(ii) if there are more than one such foreign governments or international
organizations, the latest date so specified by any of them.





(C) If no date is applicable under subparagraph (B) to a request referred to in
subparagraph (A) and the information referred to in that subparagraph came into
possession or under the control of the United States more than 10 years before the date on
which the request is received by an agency, the information may be withheld under this
section only as set forth in paragraph (3).

(3) Information referred to in paragraph (1) or (2)(C) may be withheld under this
section in the case of a request for disclosure only if, upon the notification of each foreign
government and international organization concerned in accordance with the regulations
prescribed under subsection (g)(2), any such government or organization requests in
writing that the information not be disclosed for an additional period stated in the request
of that government or organization. After the national security official concerned
considers the request of the foreign government or international organization, the official
shall designate a later date as the date after which the information is not to be withheld
under this section. The later date may be extended in accordance with a later request of
any such foreign government or international organization under this paragraph.

(e) INFORMATION PROTECTED UNDER OTHER AUTHORITY.—This section does not apply
to information or matters that are specifically required in the interest of national defense or
foreign policy to be protected against unauthorized disclosure under criteria established by an
Executive order and are classified, properly, at the confidential, secret, or top secret level
pursuant to such Executive order.

(f) DiscLosures NoT AFFecTED.—Nothing in this section shall be construed to authorize
any official to withhold, or to authorize the withholding of, information from the following:
(1) Congress.
(2) The Comptroller General, unless the information relates to activities that the
President designates as foreign intelligence or counterintelligence activities.

(g) REGULATIONS.—

(1) The national security officials referred to in subsection (h)(1) shall each
prescribe regulations to carry out this section. The regulations shall include criteria for
making the determinations required under subsection (b). The regulations may provide
for controls on access to and use of, and special markings and specific safeguards for, a
category or categories of information subject to this section.

(2) The regulations shall include procedures for notifying and consulting with
each foreign government or international organization concerned about requests for
disclosure of information to which this section applies.

(h) DEFINITIONS.—In this section:
(1) The term “national security official concerned” means the following:
(A) The Secretary of Defense, with respect to information of concern to
the Department of Defense, as determined by the Secretary.
(B) The Secretary of Homeland Security, with respect to information of
concern to the Coast Guard, as determined by the Secretary, but only while the
Coast Guard is not operating as a service in the Navy.





(C) The Secretary of Energy, with respect to information concerning the
national security programs of the Department of Energy, as determined by the
Secretary.

(D) The Secretary of State, with respect to information of concern to
the Department of State, as determined by the Secretary.

(2) The term “agency” has the meaning given that term in section 552(f) of title 5.

(3) The term “international organization” means the following:

(A) A public international organization designated pursuant to section 1 of
the International Organizations Immunities Act (59 Stat. 669; 22 U.S.C. 288) as
being entitled to enjoy the privileges, exemptions, and immunities provided in
such Act.

(B) A public international organization created pursuant to a treaty or
other international agreement as an instrument through or by which two or more
foreign governments engage in some aspect of their conduct of international
affairs.

(C) An official mission, except a United States mission, to a public
international organization referred to in subparagraph (A) or (B).
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SEC. 612. MODIFICATION TO SPECIAL AVIATION INCENTIVE PAY AND BONUS
AUTHORITIES FOR OFFICERS.

(@) CLARIFICATION OF SECRETARIAL AUTHORITY TO SET REQUIREMENTS FOR AVIATION
INCENTIVE PAY ELIGIBILITY.—Subsection (a) of section 334 of title 37, United States Code, is
amended—

(1) by inserting “(1)” before “The Secretary”;
(2) by redesignating paragraphs (1), (2), (3), (4),and (5) as subparagraphs (A),

(B), (C), (D), and (E), respectively; and

(3) by adding at the end the following new paragraph:

“(2) The Secretary concerned may pay aviation incentive pay under this section to an
officer who is otherwise qualified for such pay but who is not currently engaged in the
performance of operational flying duty or proficiency flying duty if the Secretary determines,
under regulations prescribed under section 374 of this title, that payment of aviation incentive
pay to that officer is in the best interests of the service.”.

(b) RESTORATION OF AUTHORITY TO PAY AVIATION INCENTIVE PAY TO MEDICAL
OFFICERS PERFORMING FLIGHT SURGEON DUTIES.—Subsection (h)(1) of such section is amended
by striking “(except a flight surgeon or other medical officer)”.

(c) INCREASE IN MAXIMUM AMOUNT OF AVIATION SPECIAL PAYS.—

(1) MONTHLY AVIATION INCENTIVE PAY.—Subsection (¢)(1)(A) of such section is
amended by striking “$850” and inserting “$1,000".
(2) ANNUAL AVIATION INCENTIVE BONUS.—Subsection (¢)(1)(B) of such section

is amended by striking “$25,000” and inserting “$35,000”.





(d) AUTHORITY TO PAY AVIATION BONUS AND SKILL INCENTIVE PAY SIMULTANEOUSLY
TO OFFICERS.—Subsection (f) of such section is amended—
(1) in paragraph (1), by striking “353” and inserting “353(a)”’; and
(2) in paragraph (2)—
(A) by inserting “bonus” after “may not receive a”; and
(B) by striking “353” and inserting “353(b)”.
Section-by-Section Analysis

As the Department of Defense nears full implementation of aviation pays and bonuses
under section 334 of title 37, United States Code (U.S.C.), and works to completes transition
from the authorities in sections 301a/301b, several deficiencies and unintended consequences of
section 334 have been identified. In this single, comprehensive legislative proposal, the
Department seeks to correct those deficiencies, as well as institute improvements to the statute
that will be needed in the future to sustain aviator recruiting and retention requirements.

The Department began its transition to 37 U.S.C. 334 (“Special aviation incentive pay
and bonus authorities for officers”) back in 2011 when it notified the Congressional Defense
Committees of its intent to utilize the authorities under the section and published its
implementing guidance on December 12, 2011. However, as the October 1, 2013 deadline for
the military departments to complete transition approached, it became apparent the language of
the statute placed greater restrictions on the Services’ use of these monetary incentives than had
been envisioned when they were enacted in 2008. Rather than providing increased flexibility for
the military services in the employment of the incentives as envisioned, the statute actually
diminishes their flexibility by limiting payment of the monthly incentive pay to aeronautically
rated/designated officers only when they are assigned to operational or proficiency flying duties.
No longer could the pay be offered on a continuous basis as a career incentive, even though
allowing that as an option was what the Department had originally intended in 2008 when it
submitted its legislative proposal to the Congress. Of late, there has been a growing concern
among the Military Departments that without the ability to offer to the incentive pay (and by
extension, the retention bonus) during certain career-broadening or aviation-related non-flying
assignments, aviation officer attrition will increase—an unintended, unwelcome, and
unacceptable consequence of the existing statutory language.

To address the issue, the Department embarked on a thorough review of the statutes and
the DoD implementing guidance to determine how best to remedy the situation—through
legislation, policy change, or some combination of the two. This legislative proposal is the result
of that review. It primarily seeks to rectify this deficiency in the statute by providing the
Secretaries concerned with the authority to pay the aviation incentive pay during certain points in
an aviation officer’s career when he or she is not engaged in flying and to govern this authority
through regulations under section 374 of title, 37, U.S. Code. The proposal also seeks other
specific changes to the statute in an effort to ensure it provides the full aviation force
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management authority originally intended by the Department and the Congress when it was
enacted. Further, so as to avoid a piecemeal approach to legislative change, this proposal also
seeks to posture the Department to be able to meet future aviation officer retention challenges by
increasing the statutory maximum bonus and incentive pay amounts.

These legislative changes are necessary for fiscal year 2016 to ensure the Department
meets the congressionally mandated timeline to fully transition from the legacy pay authorities in
subchapter | of chapter 5 of title 37 U.S. Code, to the consolidated pay authorities in subchapter
Il and, in particular, the aviation pay authority in section 334, title 37, U.S. Code. The
Department’s current guidance does not address these necessary changes and has led the
Services to inaction. Any additional delay will jeopardize full implementation of aviation
incentives prior to January 28, 2018. Additionally, the Department needs enough time to ensure
the pay system is responsive enough to accommodate the changes. If the Department defers this
proposal or piece meals it out as several separate legislative proposal over the next few
legislation cycles, the Department will not have the necessary time to complete the transition.

Subsection (a) would provide the authority to define in regulation, guidelines allowing
the Secretary concerned to pay aviation incentive pay to an officer while the officer is not
engaged in the performance of operational flying duty or proficiency flying duty but serving in
positions vital to the Services. Aviators are currently paid Aviation Career Incentive Pay (ACIP)
which was established by the Aviation Career Incentive Act of 1974. ACIP serves as both a
recruiting and retention incentive. Specifically, section 301a was designed to provide additional
pay to access members to enter the armed services and remain in flying duty while compensate
for the inherent dangers associated with such duty. Under the consolidated aviation pay
authority-aeronautically rated or designated officers pursuing an ideal aviation career path are
viewed as being financially penalized (ineligible for aviation incentive pay) based on existing
assignment practices. An example of this is the career and promotion requirements enacted in
the Goldwater-Nichols Department of Defense Reorganization Act of 1986 (Public Law 99-433)
necessitating the assignment of aviators to non-flying positions such as joint duty positions and
in-residence professional military education. Adding (a) (2) into section 334 will allow the
Department the flexibility to structure an aviation incentive program for aviators while
performing essential duties in warfighting and aviation support assignments, and meet current
and future retention requirements for aviators throughout an aviation career.

Subsection (b) would give the Secretaries of the military departments the ability to
continue to provide aviation incentive pay to flight surgeons and other medical officers while
assigned to operational flying duty. Currently, the Secretaries of the military departments have
discretionary authority to provide aviation incentive pay to aeromedical officers under section
301a of title 37, U.S. Code, “Incentive Pay: Aviation Career”; however, this authority will no
longer be available when the authority transitions to section 334(a). Language included in
section 334 established the following definition: ‘The term "aviation service" means service
performed by an officer in a regular or reserve component (except a flight surgeon or other
medical officer) while holding an aeronautical rating or designation or while in training to
receive an aeronautical rating or designation’, and applied the term “aviation service” to the
eligibility criteria for aviation incentive pay, thus making aeromedical officers ineligible for
aviation incentive pay. The unintended consequence of the definition is that it removes the
discretion of the Secretaries of the military departments’ to allocate resources to meet

3





aeromedical staffing needs upon transition to the new authority. The change proposed in
subsection (b) would allow the military departments to continue to pay medical officers aviation
incentive pay while performing the duties of a flight surgeon while assigned to operational flying
duties. This will be a continuation of the status quo.

Subsection (c) would increase the statutory limits for the aviation incentive pay and
retention bonus and would allow the Department the flexibility to increase the aviation incentive
pay limit set forth in regulations issued by the Secretary of Defense under section 374 of title 37.
The Department will be positioned to quickly effect a change in the aviation incentive pays
should the Services demonstrate a need for an increase to positively affect retention.

The airline industry is exiting a decade of consolidation and restructuring and is in a
position for greater stability in the foreseeable future. This stability, new Congressional
mandates (minimum hours, mandatory retirement age, greater work/rest rules), and global hiring,
may exert a significant pull on military pilots as reorganized airlines start to increase
compensation packages. Private industry hiring forecasts are expected to exceed pre-September
2001 levels. Three independent industry analysts have confirmed the forecasted hiring of 50,000
pilots by the airlines over the next ten years. The forecasted hiring has begun. Future and Active
Pilot Advisors (http://fapa.aero/hiringhistorymonth.asp) reflects airline hiring at ~1K in calendar
year 13 and with a projected increase to ~3K hires in calendar year 14. The Air Force recently
confirmed via Airlines for America (A4A), that major airline hiring is above 3,000 in calendar
year 14 and projected to be higher in future years. A4A has a 75-year history and collaboratively
works with airlines, labor, Congress and the Administration and other groups to improve air
travel for everyone. Additionally, the total airline career income and benefit packages are
lucrative in light of their first year pay scales. As the economy improves and airlines increase
pay, it is critical that the Department have the ability to retain needed aviator inventory to
maintain mission readiness.

These emerging factors will make it difficult to retain pilots under the current pay caps.
According to a recent RAND study, over the next twenty years, the commercial airline industry
will be hiring pilots in increasing numbers to replace its aging pilot workforce. Furthermore, as
the commercial airlines expand and the economy grows, it is imperative for the USAF to
anticipate potential changes in pilot retention and be able to allocate the appropriate resources in
a timely manner to ensure the inventory of rated aviators is maintained at required manning
levels. Any delay in the allocation of resources could have a detrimental impact to the aviation
community. Therefore, it is essential to increase the aviation incentive pay and aviation bonus
caps now to ensure the USAF meets future aviation manning requirements.

As part of the study, RAND explored possible future changes in demand for pilots in the
civilian sector, analyzed civilian pay opportunities for military pilots and developed a Dynamic
Retention Model (DRM). This model estimates both how USAF pilot retention changes in
response to civilian pilot demand and what influence special and incentive pays have on an
officer’s decision to stay. Specifically, RAND simulated the steady state retention effects of a 2
thru 8 percent across the board increase in civilian pilot pay. The results from the model reveal a
relatively small change in civilian opportunities leads to significant changes in USAF pilot
retention. According to the DRM, a 2-percent increase in civilian aviation pay equates to an





increase to the retention bonus of 14 to 33 percent. In other words, to maintain aviation retention
when there is an increase of 2 percent in civilian aviation pay, the retention bonus would need to
be increased by an additional $3,500 to $8,300 per year. If the increase in real pay is higher (i.e.
8-percent), the increase in retention incentives must also be higher. RAND and the Services feel
a 2-percent assumption is reasonable and likely based off the fact that airline salaries have
already returned to pre 9-11 levels, and the airlines are reporting record yearly profits. The
alternative would be to increase basic pay for all members which is contrary to reason the
Department uses special and incentive pays; to selectively and narrowly target additional pay to
specific groups and address specific force manning challenges. RAND’s increased retention
bonus logic and justification also applies to aviation incentive pay.

Additionally, the DRM model provides the USAF a capability to consider the rated
retention effects of other compensation scenarios and justifies current special and incentive pays
and changes in those pays. RAND has simulated the retention effects of cutting monthly
aviation incentive pay for rated personnel assigned to non-flying positions. These rated
personnel are typically mid-career or senior personnel filling key rated staff billets at the joint,
OSD, and HAF/MAJCOM levels. RAND’s analysis reveals that eliminating aviation incentive
pay for rated personnel assigned to non-flying positions has a similar pilot retention decline that
resulted from a 1.4 to 1.5 percent increase in civilian aviation pay.

The maximum amount of aviation incentive pay was last increased to $840 in 1998.
Since 1998, the incentive values of the career pay and retention bonus have eroded degrading
their ability to positively influence aviator recruiting and retention behavior. For this reason the
Department is seeking to adjust the maximum payment for the incentive pay to $1,000 per month
and $35,000 per year for the aviation retention bonus. The increase in the aviation incentive pay
amount will allow aviators to receive an incentive pay equal to other skill incentive pays
provided in section 353, title 37, U.S.C. Similarly applying insight from the RAND study
demonstrates the need to increase the retention bonus to $28,500 to $33,500. RAND also
specifies if the increase in real pay is higher, the increase in the retention bonus must also be
higher to offset retention affects. In light of recent increases in pilot salaries, which are
consistent with a re-stabilization of the airlines and with recent pilot pay contracts; an authority
limit of $35,000 provides the Services conservative flexibility should the airline pay increase
trend continue. An increase in these particular incentive pays provides the Department the
necessary flexibility to respond quickly to current and unexpected retention concerns within the
Services rated force.

In summary, the economy is improving and airline hiring is increasing (approx. 1,000
hires in CY13 to approx. 3,000 hires in CY14). Additionally, airline salaries have returned to pre
9-11 values and are expected to increase with the growing demand for air transportation as a
result of the improving economy. Postponing action will severely dampen the Services ability to
recruit and retain aviators. As the economy improves and airlines increase pay, it is critical that
the Department have the flexibility to retain needed aviator inventory to maintain mission
readiness.

Subsection (d) would allow an aviation officer to receive a skill incentive pay and
aviation retention bonus simultaneously. The intent is to not switch aviators between multiple 37





U.S.C. authorities as they are career-broadening or are in aviation-related non-flying assignments
but to ensure aviators are not disadvantaged should they have a different skill that needs to be
incentivized for retention purposes. Under current law, aviation officers are authorized to
receive both an aviation career incentive pay and aviation career retention bonus. As the
Department transitions to the consolidated authority in section 334 of title 37, U.S.C., an aviator
is eligible for both the aviation incentive pay and aviation retention bonus while performing
operational or proficiency flying duty.

This proposed change would allow the military departments to offer aviation officers
both a skill incentive pay and aviation retention bonus while serving in a non-flying position as
long as all other eligibility criteria for these pays are met. These pays are for two separate and
distinct purposes. The skill incentive pay is an incentive to motivate an officer or service
member to serve in a career field or skill designated as critical by the Secretary concerned. The
aviation retention bonus is a retention tool utilized by the military departments to retain aviation
officers on active duty or in an active status in the reserve component, and requires a written
agreement for the bonus. Officers in other career fields are authorized to receive skill incentive
pay and a retention bonus simultaneously. The legislative change proposed in subsection (d)
fixes the inequities of section 334(f)(2) for the aviation community.

Budgetary Implications: The Department believes this proposal to be budget neutral.
Although the rates are increasing the number of eligible officers for the pays is decreasing.
Previously, all aviators received aviation career incentive pay for the first 12 years of their
aviation career as an entitlement. Under the consolidated authority of section 334, title 37, U.S.
Code, aviation incentive pay is a “may pay” and fewer aviators may qualify for the incentive for
shorter periods of time. Therefore, the Services may use these savings to offset any increases
due to raising the incentive pay and retention bonus amounts.

The budget table details Air Force resource requirements associated with this proposal
based on a projected increase in authority for aviation special pays. The Air Force estimates it
will immediately need to restructure the yearly aviation incentives bonus to preserve up to 130
Fighter pilots each year for an additional $1.3 million per year. The $1.3 million consists of 130
Fighter pilots times an additional $10,000 per pilot. Funding for this assumption will first be
sourced through program contract length and up-front amount restructuring to fit the need of the
Services and if needed, internal programing actions within the Special and Incentive Pay budget.

Table 1a. NUMBER OF PERSONNEL AFFECTED
Appropriation | Budget Dash-1
FY 2016 | FY 2017 | FY 2018 | FY 2019 | Fy 2020 | "*PPrOP 19 Line
To Activity Item

Army does not
intend to use
the authority

under the
amendments
made by

subsection (c).

USA






ARNG

Army National
Guard does not
intend to use
the authority
under the
amendments
made by
subsection (c) .

USAR

Army Reserve
does not intend
to use the
authority under
the
amendments
made by
subsection (c).

USN

Navy does not
intend to use
the authority

under the
amendments
made by

subsection (c).

USNR
FTS

Navy Reserve
does not intend
to use the
authority under
the
amendments
made by
subsection (c).

UsSMC

Marine Corps
does not intend
to use the
authority under
the
amendments
made by
subsection (c).

USMCR

Marine Corps
Reserve does
not intend to
use the
authority under
the
amendments
made by
subsection (c).

USAF

130

130

130

130

130

Military
Personnel, Air

01

M1-35






Force

ANG

60

60

60

60

60

National Guard
Personnel, Air
Force

01

090

USAFR

10

10

10

10

10

Reserve
Personnel, Air
Force

01

090

Total

200

200

200

200

200

Table 1b.

RESOURCE REQUIREMENTS ($MILLIONS)

FY 2016

FY 2017

FY 2018

FY 2019

FY 2020

Appropriation
From

Budget
Activity

Dash-1
Line
Item

Program
Element

USA

Army does not
intend to use the
authority under
the amendments
made by
subsection (c).

ARNG

Army National
Guard does not
intend to use the
authority under
the amendments
made by
subsection (¢ ).

USAR

Army Reserve
does not intend
to use the
authority under
the amendments
made by
subsection (c).

USN

Navy does not
intend to use the
authority under
the amendments

made by

subsection (c).

USNR
FTS

Navy Reserve
does not intend
to use the
authority under
the amendments
made by
subsection (c).

usMmcC

Marine Corps
does not intend
to use the
authority under
the amendments
made by






subsection (c).

USMCR authority under

Marine Corps
Reserve does not
intend to use the

the amendments
made by
subsection (c).

USAF $1.3 $2.6 $3.9 $5.2 $6.5 Personnel, Air 01 M1-35

Military

Force

ANG $0.6 $1.2 $1.8 $2.4 $3 Personnel, Air 01 090

National Guard

Force

USAFR $0.1 $0.2 $0.3 $0.4 $0.5 Personnel, Air 01 090

Reserve

Force

Total $2.0 $4.0 $6.0 $8.0 $10.0 - - -~ -~

Changes to Existing Law: This section would make the following changes to section 334 of
title 37, United States Code:

8 334. Special aviation incentive pay and bonus authorities for officers

(a) AVIATION INCENTIVE PAY.—(1)The Secretary concerned may pay aviation incentive
pay under this section to an officer in a regular or reserve component of a uniformed service
who-

5 (A) is entitled to basic pay under section 204 of this title or compensation
under section 206 of this title;

) (B) maintains, or is in training leading to, an aeronautical rating or
designation that qualifies the officer to engage in operational flying duty or proficiency
flying duty;

£3) (C) engages in, or is in training leading to, frequent and regular performance
of operational flying duty or proficiency flying duty;

4} (D) engages in or remains in aviation service for a specified period; and

£5) (E) meets such other criteria as the Secretary concerned determines
appropriate.

(2) The Secretary concerned may pay aviation incentive pay under this section to an
officer who is otherwise qualified for such pay but who is not currently engaged in the
performance of operational flying duty or proficiency flying duty if the Secretary determines,
under regulations prescribed under section 374 of this title, that payment of aviation incentive
pay to that officer is in the best interests of the service.

(b) AviATION BONUS.—The Secretary concerned may pay an aviation bonus under this
section to an officer in a regular or reserve component of a uniformed service who-
(1) is entitled to aviation incentive pay under subsection (a);






(2) has completed any active duty service commitment incurred for undergraduate
aviator training or is within one year of completing such commitment;

(3) executes a written agreement to remain on active duty in a regular component
or to serve in an active status in a reserve component in aviation service for at least one
year; and

(4) meets such other criteria as the Secretary concerned determines appropriate.

(c) MAXIMUM AMOUNT AND METHOD OF PAYMENT.—
(1) MAXIMUM AMOUNT.—The Secretary concerned shall determine the amount of
a bonus or incentive pay to be paid under this section, except that—
(A) aviation incentive pay under subsection (a) shall be paid at a monthly
rate, not to exceed $850 $1,000 per month; and
(B) an aviation bonus under subsection (b) may not
exceed $25,000 $35,000 for each 12-month period of obligated service agreed to
under subsection (d).
(2) LUMP SUM OR INSTALLMENTS.—A bonus under this section may be paid in a
lump sum or in periodic installments, as determined by the Secretary concerned.
(3) FIXING BONUS AMOUNT.—Upon acceptance by the Secretary concerned of the
written agreement required by subsection (d), the total amount of the bonus to be paid
under the agreement shall be fixed.

(d) WRITTEN AGREEMENT FOR BONUS.—To receive an aviation officer bonus under this
section, an officer determined to be eligible for the bonus shall enter into a written agreement
with the Secretary concerned that specifies—

(1) the amount of the bonus;

(2) the method of payment of the bonus under subsection (¢)(2);
(3) the period of obligated service; and

(4) the type or conditions of the service.

(e) RESERVE COMPONENT OFFICERS PERFORMING INACTIVE DUTY TRAINING.—A reserve
component officer who is entitled to compensation under section 206 of this title and who is
authorized aviation incentive pay under this section may be paid an amount of incentive pay that
is proportionate to the compensation received under section 206 for inactive-duty training.

(f) RELATIONSHIP TO OTHER PAY AND ALLOWANCES.—

(1) AVIATION INCENTIVE PAY.—Aviation incentive pay paid to an officer under
subsection (a) shall be in addition to any other pay and allowance to which the officer is
entitled, except that an officer may not receive a payment under such subsection and
section 351(a)(2) or 353 353(a) of this title for the same skill and period of service.

(2) AVIATION BONUS.—AnN aviation bonus paid to an officer under subsection (b)
shall be in addition to any other pay and allowance to which the officer is entitled,
except that an officer may not receive a bonus payment under such subsection and
section 332 or 353 353(b) of this title for the same skill and period of service.

(9) REpAYMENT.—AN officer who receives aviation incentive pay or an aviation bonus
under this section and who fails to fulfill the eligibility requirements for the receipt of the
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incentive pay or bonus or complete the period of service for which the incentive pay or bonus is
paid, as specified in the written agreement under subsection (d) in the case of a bonus, shall be
subject to the repayment provisions of section 373 of this title.

(h) DEFINITIONS.—In this section:

(1) The term "aviation service" means service performed by an officer in a regular
or reserve component {execepta-flight surgeon-or-othermedical-officer) while holding an
aeronautical rating or designation or while in training to receive an aeronautical rating or
designation.

(2) The term "operational flying duty" means flying performed under competent
orders by rated or designated regular or reserve component officers while serving in
assignments in which basic flying skills normally are maintained in the performance of
assigned duties as determined by the Secretary concerned, and flying performed by
members in training that leads to the award of an aeronautical rating or designation.

(3) The term "proficiency flying duty” means flying performed under competent
orders by rated or designated regular or reserve component officers while serving in
assignments in which such skills would normally not be maintained in the performance of
assigned duties.

(4) The term "officer" includes an individual enlisted and designated as an
aviation cadet under section 6911 of title 10.

(i) TERMINATION OF AUTHORITY.—No0 agreement may be entered into under this section
after December 31, 2014.
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SEC. 904. STATUTORY STREAMLINING TO ENABLE DEFENSE COMMISSARY
AGENCY TO BECOME PARTIALLY SELF-SUSTAINING.
(a) PUrPOSE OF THE COMMISSARY SYSTEM.—Section 2481 of title 10, United States
Code, is amended—
(1) in subsection (a), by striking *, at reduced prices,”;
(2) in subsection (b)—
(A) by inserting “each” before “intended”; and
(B) by inserting “and provide access to products for” after “life of””; and
(3) by striking subsection (d).
(b) CRITERIA FOR ESTABLISHMENT OR CLOSURE OF COMMISSARY STORES.—
(1) CRITERIA FOR ESTABLISHMENT.—Subsection (a) of section 2482 of such title is
amended—
(A) by inserting “(1)” after “ESTABLISHMENT.—”;
(B) by redesignating paragraphs (1) and (2) as subparagraphs (A) and (B),
respectively;
(C) in subparagraph (A), as so redesignated, by inserting “outside the
United States” after “commissary store”; and
(D) by adding at the end the following new paragraph:
“(2) The feasibility of cost recovery shall be the primary consideration whenever the
Secretary of Defense—
“(A) assesses the need to establish a commissary store in the United States; and
“(B) selects the actual location for the store.”.

(2) CRITERIA FOR CLOSURE.—Paragraph (1) of subsection (c) of such section is
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amended by striking “Whenever assessing” and all that follows and inserting “Whenever

the Secretary of Defense is assessing whether to close a commissary store, the following

shall be primary considerations in such assessment:

“(A) The extent by which the operation of the commissary store is able to recover
costs.

“(B) The effect of the closure on the quality of life of members of the armed
forces on active duty and their dependents who use the store and on the welfare and
security of the military community in which the commissary is located.”.

(d) FINANCING OF COMMISSARY SYSTEM OPERATING EXPENSES AND INVENTORIES.—

(1) IN GENERAL.—Section 2483 of such title is amended to read as follows:

“82483. Commissary stores: use of defense working capital funds to cover operating
expenses and to finance resale inventories

“(a) OPERATION OF AGENCY AND SYSTEM.—EXcept as otherwise provided in this title,
working capital funds established under section 2208 of this title shall be used to fund the
operations and merchandise resale inventories of the defense commissary system. Those working
capital funds shall be credited with such amounts as are appropriated for such purposes and with
receipts described in subsections (d) and (e).

“(b) OPERATING EXPENSES.—Working capital funds established under section 2208 of
this title shall be used to finance operating expenses of the defense commissary system and the
acquisition of merchandise resale inventories. Operating expenses of the defense commissary
system include the following:

(1) Salaries and wages of employees of the United States, host nations, and

contractors supporting commissary store operations.
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“(2) Utilities.

*(3) Communications.

“(4) Operating services.

“(5) Advertising.

“(6) Any cost associated with above-store-level management or other indirect
support of a commissary store or a central product processing facility, including
equipment maintenance and information technology costs.

“(c) TRANSPORTATION CosTS.—Appropriated funds may be used to pay any costs
associated with the transportation of commissary goods and supplies to overseas areas, but only
to the extent that the working capital fund for commissary operations is reimbursed for the
payment of such costs. The sales prices in commissary stores worldwide shall be adjusted in an
equal percentage to the extent necessary to provide sufficient gross revenues from such sales to
make such reimbursements.

“(d) FUNDING OF COMMISSARY OPERATIONS.—(1) The defense commissary system shall
be managed with the objectives of attaining—

“(A) uniform system-wide pricing; and

“(B) a proportional allocation of funding sources for operating expenses.

“(2) The Secretary of Defense shall seek to achieve the objective of attaining a
proportional allocation of funding sources for operating expenses for the defense commissary
system as follows:

“(A) The Secretary shall prepare an estimation of the portion of the total operating

expenses for the defense commissary system that are allocable to operations overseas and
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at commissaries within the United States that are designated by the Secretary for

appropriated fund support.

“(B) The portion of operating expenses estimated under subparagraph (A) shall be
programmed to be financed through annual appropriations for defense working capital
funds.

*(C) The estimation of the remaining portion of operating expenses for the
defense commissary system shall be financed as described in paragraph (3) and shall be
used to establish prices for commissary merchandise and services consistent with the
objective of attaining uniform system-wide pricing.

“(3) The portion of operating expenses for the defense commissary system that are not
financed from appropriations for defense working capital funds shall be financed from receipts
from the following (and from the exercise of authority provided by section 2208 of this title):

“(A) The sale of products.

“(B) The sale of services.

“(e) FUNDING OF MERCHANDISE RESALE INVENTORIES.—Prices established for resale
merchandise shall include amounts sufficient to finance replenishment of inventories.”.

(2) CLERICAL AMENDMENT.—The item relating to such section in the table of
sections at the beginning of subchapter | of chapter 147 of such title is amended to read

as follows:

“2483. Commissary stores: use of defense working capital funds to cover operating expenses and to finance resale
inventories.”.

(f) MERCHANDISE AND PRICING.—Section 2484 of such title is amended—
(1) by striking subsection (g);

(2) by redesignating subsection (h) as subsection (g);
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(3) by amending subsections (a) through (c) to read as follows:

“(a) IN GENERAL.—Commissary stores are intended to be similar to commercial
supermarkets and, except for distilled spirits, may as described in regulations issued by the
Secretary of Defense, sell all merchandise and provide services similar to the merchandise sold
and the services provided in commercial supermarkets. A product or service may be sold in, at,
or by a commissary store only if the product or service is commissary store inventory or is
authorized for sale by a third party under an agreement or contract with the Defense Commissary
Agency.

“(b) FEE FOR SERVICES.—The Secretary of Defense may apply an additional user fee for
services provided to commissary customers on orders of merchandise sold in commissary stores
by electronic or mobile commerce methods commonly used in the retail supermarket sector.

“(c) FEE ASSESSED ON SINGLE USE CARRYOUT BAGS.—(1) Notwithstanding any other fee
or surcharge imposed by this chapter a ten cent charge shall be imposed on each single use
carryout bag provided to a customer. A “single use carryout bag’ means a paper or plastic bag
provided to a customer at the point of sale and intended for a single use for carrying tangible
personal property purchased. A single use carryout bag shall not include bags used by customers
inside stores, including those—

“(A) for loose bulk items such as produce, nuts, candy, meat, or fish;

“(B) for unwrapped prepared foods such as bakery goods;

*(C) for flowers, potted plants or other items where dampness may be a problem;
or

“(D) to prevent damage to a good or contamination of other goods placed together

in the same bag.





*(2) The provision of subsection (d) does not apply to the charge for single use carryout
bags. No charge shall be assessed on a customer’s own reusable carryout bag brought into the
store and used to carry purchased items from the store. The proceeds from the charge for single
use carryout bags shall be deposited to the defense working capital fund and used as provided in
section 2483(d)(3) of this title.”;

(4) by amending subsection (e) to read as follows:

“(e) SALES PRICE ESTABLISHMENT.—The Secretary of Defense shall establish the sales

price of merchandise sold in, at, or by commissary stores in amounts sufficient to finance

operating expenses as prescribed in section 2483(b) of this title and the replenishment of
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inventories.”; and

(5) in subsection (g), as redesignated by paragraph (2)—
(A) by striking “AND” in the title and inserting “AND THE PURCHASE OF
OPERATING SUPPLIES” after “MAINTENANCE”;
(B) in paragraph (1)(A)—
(i) by striking “and” at the end of clause (i);
(i) by striking the period at the end of clause (ii) and inserting “;
and”; and
(iii) by adding at the end the following new clause:
“(iii) to purchase operating supplies for commissary stores.”;
(C) in paragraph (2)(A)—
(i) by inserting “the Defense Commissary Agency or” after
“authorize”; and

(i) by inserting before the period at the end the following: “or
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authorize the Defense Commissary Agency to be reimbursed by a
nonappropriated fund instrumentality for the portion of the cost of the
contract that is attributable to construction of a nonappropriated fund
facility”.

(g) OPERATION OF COMMISSARIES.—Section 2485 of such title is amended—

(1) by striking subsection (d);

(2) by redesignating subsections (e), (f), (g), and (h) as subsections (d), (e), (f) and
(9), respectively;

(3) by amending subsection (a) to read as follows:

“(a) OPERATION BY PRIVATE PERSONS.—

“(1) AuTHORITY.—When patron savings can be improved, or operating costs
reduced, the Secretary of Defense may contract with private persons to operate selected
commissary store functions.

“(2) LimitaTioN.—The following functions may not be contracted for operation
by a private person under paragraph (1):

“(A) Functions relating to the procurement of products to be sold in a
commissary store, except for a full or substantially full product line acquired for
resale from a wholesaler, distributor, or similar vendor.

“(B) Functions relating to the overall management of a commissary
system or the management of a commissary store.

“(3) PERFORMANCE OF FUNCTIONS EXCLUDED FROM PERFORMANCE BY PRIVATE
PERSONS.—Functions specified in paragraph (2) shall be carried out by personnel of the

Department of Defense under regulations approved by the Secretary of Defense.
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“(4) DEMONSTRATION PROJECT.—The Secretary of Defense may conduct a
demonstration project in accordance with this section, in no more than two regions in the
United States selected by the Secretary, for purpose of testing the viability of the Defense
Commissary Agency using a contractor to order, receive, service, and manage the
produce departments in military commissaries as part of a contract for produce items. All
products covered by this project would be provided and owned by the contractor until
such time as the product is sold.

“(5) DEMONSTRATION PROJECT PROCUREMENT PROCEDURES.—AS part of the
demonstration project under paragraph (4), the Secretary of Defense may conduct a
competition in which there is a provision in contract solicitations and request for proposal
documents to—

“(A) obtain a reliable, effective contractor provided workforce, in lieu of

Government employees, to order, receive, service and manage a commissary

produce department; and

“(B) for a base period of not less than two years, with a further provision
for not more than three one-year option periods.

“(6) EVALUATION OF DEMONSTRATION PROJECT.—The Secretary shall evaluate the
demonstration project for the following:

“(A) The costs and benefits of including contractor provided labor in the
cost of goods sold.

“(B) The program’s potential as a revenue generating activity to offset
commissary operating costs, while maximizing patron savings.

“(C) Improvement in the quality of produce provided.
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“(D) Customer satisfaction with the demonstration project.

“(7) ReEpORT.—Not later than two years after implementation of the
demonstration project begins, the Secretary shall submit to the Committees on Armed
Services of the Senate and House of Representatives a report on the demonstration
project. The report shall contain—

“(A) the evaluation required by paragraph (6); and

*(B) recommendations on whether permanent authority should be
provided to use contractor provided labor to operate military commissary produce
departments.

“(8) CONTINUATION OF DEMONSTRATION PROJECT.—If the Secretary recommends
in the report under paragraph (7) that permanent authority should be provided, the
Secretary may continue the demonstration project for up to three years after submitting
the report.

“(9) DerINITION.—In paragraph (4), the term ‘region’ means the geographical
area of the United States currently served by a Defense Commissary Agency produce
supplier.”; and

(4) in subsection (b)—

(A) by striking “(1)” before “The Defense”;
(B) by inserting “goods or” after “provide or obtain”;
(C) by striking “service provided by the United States Transportation

Command” and inserting “good or service provided by any entity of the United

States in”; and

(D) by striking paragraph (2).
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(h) REPEAL OF OBSOLETE AUTHORITY.—

(1) IN GENERAL.—Sections 2488 and 2685 of such title are repealed.

(2) CLERICAL AMENDMENTS.—(A) The table of sections at the beginning of
subchapter Il of chapter 147 of such title is amended by striking the item relating to
section 2488.

(B) The table of sections at the beginning of chapter 159 of such title is amended
by striking the item relating to section 2685.

(i) AUTHORITY TO PURCHASE BEER AND WINE.—

(1) IN GENERAL.—Subsection (d)(1) of section 2495 of such title is amended by
inserting before the period the following: “and purchases of beer and wine by the Defense
Commissary Agency with funds from the defense working capital resale stock fund”.

(2) CLERICAL AMENDMENTS.—

(A) SECTION HEADING.—The heading of such section is amended to read
as follows:
“§ 2495. Defense retail system: purchase of alcoholic beverages”.
(B) TABLE OF SECTIONS.—The item relating to such section in the table of
sections at the beginning of subchapter I11 of chapter 147 of such title is amended

to read as follows:

“2495. Defense retail system: purchase of alcoholic beverages.”.

() TREATMENT OF UNITED STATES WINES IN OVERSEAS COMMISSARY STORES.—
(1) IN GENERAL.—Section 2495a of such title is amended—
(A) by striking “nonappropriated fund” and inserting “defense retail”; and
(B) by inserting “, and each commissary store located outside the United

States that sells wine,” after “outside the United States”.
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(2) CLERICAL AMENDMENTS.—
(A) SECTION HEADING.—The heading of such section is amended to read
as follows:
“§ 2495a. Overseas package stores and commissaries: treatment of United States wines”.
(B) TABLE OF SECTIONS.—The item relating to such section in the table of
sections at the beginning of subchapter 111 of chapter 147 of such title is amended

to read as follows:
“2495a. Overseas package stores and commissaries: treatment of United States wines.”.

(K) MODIFICATION OF BERRY AMENDMENT.—Section 2533a(g) of such title is amended
by inserting before the period the following: “, or for the operating supplies necessary to
complete the resale of such items so purchased”.

(I) OVERSEAS TRANSPORTATION.—Section 2643(b) of such title is amended by striking
the first sentence and inserting “Defense working capital funds may be used to cover the
transportation costs of commissary supplies and products as provided in Section 2483(c) of this
title.”.

(m) REPAIR AND MAINTENANCE OF COMMISSARY FACILITIES.—Section 2682(a) of such
title is amended by adding at the end the following new sentence: “However, any maintenance
and repair project for a commissary store or a commissary central product processing facility
may be accomplished under the direction and supervision of the Director of the Defense
Commissary Agency.”.

(n) SUPERVISION OF COMMISSARY CONSTRUCTION PROJECTS.—Section 2851(b) of such
title is amended by adding at the end the following new sentence: “However, a project for the
construction of a commissary store, a commissary central product processing facility, or a

shopping mall or similar facility for a commissary store and one or more nonappropriated fund
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instrumentality activities authorized under section 2484(g) of this title may be accomplished
under the direction and supervision of the Director of the Defense Commissary Agency.”.

(0) SERVICE CONTRACT ACT EXEMPTIONS.—Section 6702(b) of title 41, United States
Code, is amended by adding at the end the following new paragraph:

“(8) A contract with an entity of the defense retail systems, the principal purpose
of which is the sale of goods or services to authorized beneficiaries. The term “defense
retail systems” means the defense commissary system and exchange stores system and
other revenue-generating facilities operated by nonappropriated fund instrumentalities of
the Department of Defense for the morale, welfare, and recreation of members of the
armed forces.”.

Section-by-Section Analysis

This proposal would allow the Defense Commissary Agency (DeCA) to become partially
self-sustaining, enabling a phased budgetary reduction totaling $1 billion annually by fiscal year
(FY) 2017, by (1) eliminating the current “sale-at-cost” model allowing current items to be sold
at a markup; (2) enabling additional revenue generation by authorizing the sale of additional
goods and services on more profitable lines, such as beer, wine and tobacco products; and (3)
allowing a more business-like approach to DeCA’s operation by lifting certain regulatory
restrictions which apply to many Governmental entities. This concept envisions the continuation
of appropriations to support commissary operations outside the United States and at remote and
isolated locations within the United States. It would provide for the continued operation of
commissaries at other locations within the United States, albeit with reduced savings for military
patrons worldwide.

The Department requires approval of five particular enabling proposals for FY 2016 to
begin allow DeCA to begin a phased transition to business-like operations. In the remaining
analysis below, we identify these five enabling proposals with an FY 2016 annotation. The
Department’s other recommended changes to legislation are needed in subsequent years to allow
DeCA to properly plan and size near-term and long-term operations to approach partial self-
sustainment.

Recognizing the Department’s responsibility to ensure that military personnel and their
families have access to food and household necessities, commissaries are continued as an
appropriated funded obligation. In order to make the partially self-sustaining concept work,
however, military commissaries must be allowed to operate like and sell the same product lines
as commercial supermarkets, except for distilled spirits, at a markup, in lieu of the current “at
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cost” requirement and maximize the potential to reduce operating costs. The revenue generated
from the sale of goods and services would augment DeCA’s annual appropriation. Utilizing a
“profit-based” operating concept, the Department expects to maintain a lower level of patron
savings on the goods and services purchased.

Providing this business-like operating flexibility is much more conducive to maximizing
patron savings and avoids the additional “tax” to a patron’s purchases impression, if off-setting
DeCA’s operating costs was merely to be achieved through the imposition of surcharge
increases. Likewise, the Department recognizes the cost efficiency and effectiveness culture
exhibited since DeCA’s implementation in October 1991, and realizes that most available cost
reductions through operational efficiencies have been achieved and that significant budgetary
reductions from reorganization efforts are unlikely without statutory change.

Recognizing that the commissary of the future will exist like a partially appropriated
funded version of an exchange, rather than as an element of compensation, this proposal would
amend section 2481 of title 10 by removing the sale “at reduced cost” provision affording
military families access to commissaries.

The proposal would amend section 2482 of title 10 by revising the commissary
establishment criteria, limiting the current needs of active-duty members and their families
criteria to commissaries outside of the United States and placing emphasis on the ability to
recover costs in the United States as being the primary factor for consideration. Likewise, the
ability to recover costs and the effect of the closure on military families who use the store would
become the primary closure criteria, eliminating the current welfare of the military community
standard.

Because of the need to operate commissaries overseas and at remote and isolated
locations in the United States, this proposal would continue DeCA’s existence, under section
2483 of title 10, as a section 2208 defense working capital fund entity instead of transforming it
into a nonappropriated funded instrumentality. While its expenses to fund operations overseas
and at remote and isolated installations in the United States will be funded from appropriations to
the defense working capital fund, this proposal would recognize DeCA’s partial self-sustaining
requirement by allowing revenue generation from the markup of goods and services sold through
the commissary system and from other authorized sources to fund the operation of the remaining
stores in the United States. This will result in the goods sold in all commissaries to be marked
using a uniform system-wide pricing methodology. In keeping with the business-like operations’
theme of this concept, the proposal would authorize the expenditure of funds for DeCA to
advertise to authorized commissary customers through electronic messaging or in installation
newspapers or other military family-targeted publications. The ability to advertise may become
critical in demonstrating the continued value a partially self-sustaining commissary maintains
over civilian commercial stores, which entice shoppers with advertised loss-leaders.

Beginning in FY 2016, the proposal also would modify the second destination
transportation language to treat overseas transportation costs for commissary goods and supplies
like transportation costs within the United States by transferring those costs to the commissary
patron in the price of goods. The costs would be spread across commissary items worldwide,
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rather than on overseas goods, to standardize the value of the commissary benefit to all
customers. Effectively, personnel purchasing goods in the United States subsidize the cost of
transporting goods overseas. A conforming amendment is also required to section 2643 of title
10.

Beginning in FY 2016, the proposed changes to section 2484 of title 10 would
emphasize that commissaries are to operate like and, except for distilled spirits, sell similar
goods and services, including internet or mobile commerce orders, similar to those provided by
commercial supermarkets. Accordingly, the proposal would eliminate the current authorized
categories list and the purchase of items through exchanges, including the consignment of
tobacco products.

Beginning in FY 2016, the proposal would authorize commissary customers to be
assessed a ten cent fee for each single use plastic or paper bag furnished at the checkout register,
like many State, local and foreign jurisdictions who are starting to impose a fee on single use
bags.

Beginning in FY 2016, the proposal would also transfer the cost of obtaining all supplies
required for the day-to-day operation of commissaries and store-level offices dedicated to
supporting commissary operations, from the defense working capital fund to the surcharge
account.

Because profit margins and price elasticity in the retail grocery sector are complex
calculations, price changes to maintain competitiveness, involve much more than simply
increasing the price of all products by a stated percentage. Instead, higher margin items such as
fresh meat and produce will have higher mark-ups, than the lower margin canned goods. The
proposal would correct an existing oversight authorizing either DeCA or a nonappropriated fund
instrumentality to contract for a joint shopping mall.

To ensure its cost-effectiveness and enable efficiencies and business-like operations, this
proposal would amend section 2485 of title 10 to allow private persons, under contract with
DeCA, to operate specified store functions when doing so would improve patron savings or
reduce operating costs. The proposal would continue to prohibit the contracting out of the
supervision of stores or the commissary system and the procurement function. However, this
change would recognize that procurement of the individual items sold by commissaries could be
acquired by DeCA as a complete line of products from a wholesaler, distributor or other vendor,
in lieu of its current arrangements with manufacturers. To determine the feasibility of reducing
operating costs and assess the potential of revenue generation under a partial cost recovery
model, the Secretary is authorized to allow DeCA to conduct a two-year demonstration project,
using a supply type contract, in up to two of DeCA’s contracted produce regions in the United
States allowing the contractor not only to supply the produce to be sold, but also to operate the
commissary produce department, including the furnishing of the labor necessary to service the
produce provided to the commissary, with all contractor costs, both for goods sold and the labor
furnished to be included in the cost of goods sold. Greater efficiency is expected as the produce
contractor applies its expertise in management of the produce section. The demonstration project
is expected to maximize the revenue generated to offset operating costs, increase the expertise in
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produce management and improve quality through the contractors’ ownership of the produce. It
would expand the previously enacted partial waiver to the Government Accountability Office
opinion of November 21, 1978 known as the “Mattress Decision” to allow the purchase of goods
as well as services from federal entities, enabling DeCA to purchase goods and services from the
most advantageous source, whether that source is commercial or governmental, including a
nonappropriated fund instrumentality, in nature. It would eliminate the statutory authorization
for a nonappropriated fund-operated commissary, as such an operation would be inconsistent
with fiscal law principals in allowing a nonappropriated funded entity access to or control over
defense working capital funds.

Section 2488 of title 10, relating to a previously unsuccessful and obsolete combined
commissary and exchange model, is inconsistent with the current partially self-sustaining
commissary concept. This proposal would repeal that section.

Consistent with the authorization to carry all items, except distilled spirits, commonly
sold in commercial supermarkets, this proposal would amend sections 2495 and 2495a of title 10
to authorize DeCA to purchase beer and wine for resale on the same basis as a nonappropriated
fund activity.

Section 2533a of title 10, commonly referred to as the Berry Amendment, currently
contains a provision authorizing the off-shore procurement of commissary, exchange and
nonappropriated fund instrumentality resale goods. This proposal would modify that provision
to allow the entities of the military resale system to purchase operating supplies, such as bags,
meat trays, and plastic wrap, necessary to facilitate the resale of items currently authorized to be
procured from sources outside the United States. This would provide a further reduction in the
cost of transportation of such supplies which are currently procured in the United States.

Section 2682 of title 10, would be amended to clarify that the Secretary can designate the
Director, Defense Commissary Agency to conduct repair and maintenance on commissary stores
or central commissary product processing facilities whether paid for with surcharge or defense
working capital funds, in lieu of designating a military department to do so. In addition, in
recent years where installations have provided repair and maintenance service, there cost has
come at a premium, placing a further burden on both surcharge dollars and appropriated fund
operating expenses.

Section 2685 of title 10, relating to use of surcharges for commissary construction, was
reenacted as section 2484(h) (now subsection (g) in this proposal) of title 10 in 2004. The
proposed technical amendment would simply repeal the now-unnecessary section 2685.

Section 2851 of title 10 would be amended to allow DeCA to supervise the construction
of surcharge-related projects and those joint DeCA-nonappropriated fund projects it contracts
for, avoiding the necessity of using service members’ funds (the surcharge) as a service fee for
oversight by a military service. In addition, in recent years both the Air Force and the Army
Corps of Engineers have declined to continue construction contracting and supervision for DeCA
projects.
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Finally, beginning in FY 2016, this proposal would amend section 6702(b) of title 41, to
exempt military resale entities (commissaries, exchanges and military morale, welfare and
recreation nonappropriated fund) from the provisions of the Service Contract Act of 1965.
Military resale activities often leverage the capital and expertise of private sector companies to
provide services to authorized patrons. The cost of the services provided by private sector
companies to authorized patrons pursuant to such contracts reflects the labor rates and
administrative costs associated with Service Contract Act compliance. Those same businesses, if
operated outside the gate in the civilian community, are not required to comply with the Service
Contract Act. An increased resale product price is imposed in delis and fish markets because of
Service Contract Act wage determinations. Since this new operating concept would result in an
approximate 70 percent reduction in DeCA’s current budget, requiring that the Agency become
largely self-sustaining with appropriated fund support only for stores overseas and in remote and
isolated locations within the United States, relief from the Service Contract Act requirements
would ensure that commissary patrons do not forfeit an even larger percentage of savings on
commissary purchases by being forced to also bear the cost of this programs through the prices
of the products they buy.

Budgetary Implications: The table below details resource requirements and proposed reduction
to appropriated funds associated with this proposal.

RESOURCE REQUIREMENTS ($MILLIONS)

. Dash-1
FY FY FY FY FY Appropriation . . Program
2016 | 2017 | 2018 | 2019 | 2020 From Budget Activity :-t:;s Element
Working Capital Commissary
DeCA | (322) | (1000) | (1000) (1000) (1000) Fund Operations 22.21
Total (322) | (1000) | (1000) (1000) (1000)

Changes to Existing Law: This proposal would make the following changes to 10 U.S.C.
2481, 2482, 2483, 2484, 2485, 2488, 2495, 2495a, 25334, 2643, 2682, 2685, and 2851 and 41
U.S.C. 6702:

TITLE 10

82481. Defense commissary and exchange systems: existence and purpose

(a) SEPARATE SYSTEMS.—The Secretary of Defense shall operate, in the manner provided
by this chapter and other provisions of law, a world-wide system of commissary stores and a
separate world-wide system of exchange stores. The stores of each system may sell-at-reduced
priees; food and other merchandise to members of the uniformed services on active duty,
members of the uniformed services entitled to retired pay, dependents of such members, and
persons authorized to use the system under chapter 54 of this title.

(b) PURPOSE OF SYSTEMS.—The defense commissary system and the exchange system
are each intended to enhance the quality of life of and provide access to products for members of
the uniformed services, retired members, and dependents of such members, and to support
military readiness, recruitment, and retention.

* * * * * *
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82482. Commissary stores: criteria for establishment or closure; store size
(@) PRIMARY CONSIDERATION FOR ESTABLISHMENT.—(1) The needs of members of the
armed forces on active duty and the needs of dependents of such members shall be the primary
consideration whenever the Secretary of Defense—
(2A) assesses the need to establish a commissary store outside the United States;

and
(2B) selects the actual location for the store.
(2) The feasibility of cost recovery shall be the primary consideration whenever the
Secretary of Defense—
(A) assesses the need to establish a commissary store in the United States; and
(B) selects the actual location for the store.

(b) STORE Si1ZzE.—In determining the size of a commissary store, the Secretary of Defense
shall take into consideration the number of all authorized patrons of the defense commissary
system who are likely to use the store.

(c) CLOSURE CONSIDERATIONS.—(1) Whenever-assessing-whether-to-close-a-commissary

i i i i ton: Whenever the Secretary of
Defense is assessing whether to close a commissary store, the following shall be primary
considerations in such assessment:

(A) The extent by which the operation of the commissary store is able to recover
Ccosts.

(B) The effect of the closure on the quality of life of members of the armed forces
on active duty and their dependents who use the store and on the welfare and security of
the military community in which the commissary is located.

(2) Whenever assessing whether to close a commissary store, the Secretary of Defense
shall also consider the effect of the closure on the quality of life of members of the reserve
components of the armed forces.
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§2483. Commissary stores: use of defense working capital funds to cover operating

expenses and to finance resale inventories

(a) OPERATION OF AGENCY AND SYSTEM.—EXcept as otherwise provided in this title,
working capital funds established under section 2208 of this title shall be used to fund the
operations and merchandise resale inventories of the defense commissary system. Those working
capital funds shall be credited with such amounts as are appropriated for such purposes and with
receipts described in subsections (d) and (e).

(b) OPERATING ExXPENSES.—Working capital funds established under section 2208 of this
title shall be used to finance operating expenses of the defense commissary system and the
acquisition of merchandise resale inventories. Operating expenses of the defense commissary
system include the following:

(1) Salaries and wages of employees of the United States, host nations, and
contractors supporting commissary store operations.

(2) Utilities.

(3) Communications.

(4) Operating services

(5) Advertising.

(6) Any cost associated with above-store-level management or other indirect
support of a commissary store or a central product processing facility, including
equipment maintenance and information technology costs.

(c) TRANSPORTATION Costs.—Appropriated funds may be used to pay any costs
associated with the transportation of commissary goods and supplies to overseas areas, but only
to the extent that the working capital fund for commissary operations is reimbursed for the
payment of such costs. The sales prices in commissary stores worldwide shall be adjusted in an
equal percentage to the extent necessary to provide sufficient gross revenues from such sales to
make such reimbursements.

(d) FUNDING OF COMMISSARY OPERATIONS.—(1) The defense commissary system shall
be managed with the objectives of attaining—

(A) uniform system-wide pricing; and

(B) proportional allocation of funding sources for operating expenses.

(2) The Secretary of Defense shall seek to achieve the objective of attaining a
proportional allocation of funding sources for operating expenses for the defense commissary
system as follows:

(A) The Secretary shall prepare an estimation of the portion of the total operating
expenses for the defense commissary system that are allocable to operations overseas and
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at commissaries within the United States that are designated by the Secretary for

appropriated fund support.

(B) The portion of operating expenses estimated under subparagraph (A) shall be
programmed to be financed through annual appropriations for defense working capital
funds.

(C) The estimation of the remaining portion of operating expenses for the defense
commissary system shall be financed as described in paragraph (3) and shall be used to
establish prices for commissary merchandise and services consistent with the objective of
attaining uniform system-wide pricing.

(3) The portion of operating expenses for the defense commissary system that are not
financed from appropriations for defense working capital funds shall be financed from receipts
from the following (and from the exercise of authority provided by section 2208 of this title):

(A) The sale of products.

(B) The sale of services.

(e) FUNDING OF MERCHANDISE RESALE INVENTORIES.—Prices established for resale
merchandise shall include amounts sufficient to finance replenishment of inventories.

82484. Commissary stores: merchandise that may be sold; uniform surcharges and pricing
% N dod i . 2 of this title .
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(a) IN GENERAL.—Commissary stores are intended to be similar to commercial

supermarkets and, except for distilled spirits, may as described in requlations issued by the
Secretary of Defense, sell all merchandise and provide services similar to the merchandise sold
and the services provided in commercial supermarkets. A product or service may be sold in, at,
or by a commissary store only if the product or service is commissary store inventory or is
authorized for sale by a third party under an agreement or contract with the Defense Commissary
Agency.

(b) FEE FOR SERVICES.—The Secretary of Defense may apply an additional user fee for
services provided to commissary customers on orders of merchandise sold in commissary stores
by electronic or mobile commerce methods commonly used in the retail supermarket sector.

(c) FEE AssESSED ON SINGLE USE CARRYOUT BAGS. (1) Notwithstanding any other fee or
surcharge imposed by this chapter a ten cent charge shall be imposed on each single use carryout
bag provided to a customer. A "single use carryout bag" means a paper or plastic bag provided to
a customer at the point of sale and intended for a single use for carrying tangible personal
property purchased. A single use carryout bag shall not include bags used by customers inside
stores, including those—

(A) for loose bulk items such as produce, nuts, candy, meat, or fish;
(B) for unwrapped prepared foods such as bakery goods;
(C) for flowers, potted plants or other items where dampness may be a problem;

or
(D) to prevent damage to a good or contamination of other goods placed together
in the same bag.

(2) The provision of subsection (d) does not apply to the charge for single use carryout
bags. No charge shall be assessed on a customer’s own reusable carryout bag brought into the
store and used to carry purchased items from the store. The proceeds from the charge for single
use carryout bags shall be deposited to the defense working capital fund and used as provided in
section 2483(d)(3) of this title.

(d) UNIFORM SALES PRICE SURCHARGE.—The Secretary of Defense shall apply a uniform
surcharge equal to five percent on the sales prices established under subsection (e) for each item
of merchandise sold in, at, or by commissary stores.

(e} Sales Price Establishment.—(1) The Secretary of Defense shall establish the sales
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(e) SALES PrICE ESTABLISHMENT.—The Secretary of Defense shall establish the sales
price of merchandise sold in, at, or by commissary stores in amounts sufficient to finance
operating expenses as prescribed in section 2483(b) of this title and the replenishment of
inventories.

(f) PROCUREMENT OF COMMERCIAL ITEMS USING PROCEDURES OTHER THAN
ComPETITIVE.—The Secretary of Defense may use the exception provided in section 2304(c)(5)
of this title for the procurement of any commercial item (including brand-name and generic

(hg) USE OF SURCHARGE FOR CONSTRUCTION, REPAIR, IMPROVEMENT, ANB
MAINTENANCE AND THE PURCHASE OF OPERATING SUPPLIES.—(1)(A)The Secretary of Defense

may use the proceeds from the surcharges imposed under subsection (d) only—

(1) to acquire (including acquisition by lease), construct, convert, expand,
improve, repair, maintain, and equip the physical infrastructure of commissary stores and
central product processing facilities of the defense commissary system; and

(ii) to cover environmental evaluation and construction costs related to activities
described in clause (i), including costs for surveys, administration, overhead, planning,
and design-; and

(i) to purchase operating supplies for commissary stores.

(B) In subparagraph (A), the term “physical infrastructure” includes real property,
utilities, and equipment (installed and free standing and including computer equipment),
necessary to provide a complete and usable commissary store or central product processing
facility.

(2)(A) The Secretary of Defense may authorize the Defense Commissary Agency or a
nonappropriated fund instrumentality of the United States to enter into a contract for construction
of a shopping mall or similar facility for a commissary store and one or more nonappropriated
fund instrumentality activities. The Secretary may use the proceeds of surcharges under
subsection (d) to reimburse the nonappropriated fund instrumentality for the portion of the cost
of the contract that is attributable to construction of the commissary store or to pay the contractor
directly for that portion of such cost or authorize the Defense Commissary Agency to be
reimbursed by a nonappropriated fund instrumentality for the portion of the cost of a contract
that is attributable to construction of a nonappropriated fund facility.
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(2) OPERATION BY PRIVATE PERSONS.—

(1) AutHorITY.—When patron savings can be improved, or operating costs
reduced, the Secretary of Defense may contract with private persons to operate selected
commissary store functions.

(2) LimiTATION.—The following functions may not be contracted for operation by
a private person under paragraph (1):

(A) Functions relating to the procurement of products to be sold in a
commissary store, except for a full or substantially full product line acquired for
resale from a wholesaler, distributor or similar vendor.

(B) Functions relating to the overall management of a commissary system
or the management of a commissary store.

(3) PERFORMANCE OF FUNCTIONS EXCLUDED FROM PERFORMANCE BY PRIVATE
PERSONS.—Functions specified in paragraph (2) shall be carried out by personnel of the
Department of Defense under regulations approved by the Secretary of Defense.

(4) DEMONSTRATION PROJECT.—The Secretary of Defense may conduct a
demonstration project in accordance with this section, in no more than two regions in the
United States selected by the Secretary, for purpose of testing the viability of the Defense
Commissary Agency using a contractor to order, receive, service, and manage the
produce departments in military commissaries as part of a contract for produce items. All
products covered by this project would be provided and owned by the contractor until
such time as the product is sold.

(5) DEMONSTRATION PROJECT PROCUREMENT PROCEDURES.—AS part of the
demonstration project under paragraph (4), the Secretary of Defense may conduct a
competition in which there is a provision in contract solicitations and request for proposal
documents to—

(A) obtain a reliable, effective contractor provided workforce, in lieu of
Government employees, to order, receive, service and manage a commissary
produce department; and

(B) for a base period of not less than two years, with a further provision
for not more than three one-year option periods.

(6) EVALUATION OF DEMONSTRATION PROJECT.—T he Secretary shall evaluate the
demonstration project for the following:

(A) The costs and benefits of including contractor provided labor in the
cost of goods sold.

(B) The program’s potential as a revenue generating activity to offset
commissary operating costs, while maximizing patron savings.

(C) Improvement in the quality of produce provided.
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(D) Customer satisfaction with the demonstration project.

(7) REpORT.—Not later than two years after implementation of the demonstration
project begins, the Secretary shall submit to the Committees on Armed Services of the
Senate and House of Representatives a report on the demonstration project. The report
shall contain—

(A) the evaluation required by paragraph (6); and

(B) recommendations on whether permanent authority should be provided
to use contractor provided labor to operate military commissary produce
departments.

(8) CONTINUATION OF DEMONSTRATION PROJECT.—If the Secretary recommends
in the report under paragraph (7) that permanent authority should be provided, the
Secretary may continue the demonstration project for up to three years after submitting
the report.

(9) DEFINITION.—In paragraph (4), the term “region” means the geographical area
of the United States currently served by a Defense Commissary Agency produce supplier.
(b) CONTRACTS WITH OTHER AGENCIES AND INSTRUMENTALITIES.—{1)}-The Defense

Commissary Agency, and any other agency of the Department of Defense that supports the
operation of the commissary system, may enter into a contract or other agreement with another
element of the Department of Defense or with another Federal department, agency, or
instrumentality to provide or obtain goods or services beneficial to the efficient management and
operation of the commlssary system However the Defense Commlssary Agency may not pay
for any such serv good or service
provided by any entltv of the Unlted States in any amount that exceeds the price at which the
service could be procured through full and open competition, as such term is defined in section
107 of title 41.

(c) GOVERNING BOARD —(1) NotW|thstand|ng sectlon 192(d) of thls t|tIe the Secretary
of Defense shall establish a governing board for the commissary system to provide advice to the
Secretary regarding the prudent operation of the commissary system and to assist in the overall
supervision of the Defense Commissary Agency. The Secretary may authorize the board to have
such supervisory authority as the Secretary considers appropriate to permit the board to carry out
its responsibilities.






(ed) REIMBURSEMENT FOR USE OF COMMISSARY FACILITIES BY MILITARY
DepPARTMENTS.—(1) The Secretary of a military department shall pay the Defense Commissary
Agency the amount determined under paragraph (2) for any use of a commissary facility by the
military department for a purpose other than commissary sales or operations in support of
commissary sales.

* * * * * *

(fe) DONATION OF UNUSABLE FooD.—(1) The Secretary of Defense may donate food
described in paragraph (2) to any of the following entities:

* * * * * *

(gf) CoLLECTION OF DISHONORED CHECKS.—(1) The Secretary of Defense may impose a
charge for the collection of a check accepted at a commissary store that is not honored by the
financial institution on which the check is drawn. The imposition and amounts of charges shall
be consistent with practices of commercial grocery stores regarding dishonored checks.

* * * * * *

(hg) RELEASE OF CERTAIN COMMERCIALLY VALUABLE INFORMATION TO PuBLIC.—(1)
The Secretary of Defense may limit the release to the public of any information described in
paragraph (2) if the Secretary determines that it is in the best interest of the Department of
Defense to limit the release of such information. If the Secretary determines to limit the release
of any such information, the Secretary may provide for limited release of such information in
accordance with paragraph (3).
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§2495. Nenappropriated-fund-nstrumentalities Defense retail system: purchase of alcoholic

beverages

* * * * * *

(d) In this section:

(1) The term “covered alcoholic beverage purchases” means purchases of
alcoholic beverages by a nonappropriated fund instrumentality of the Department of
Defense with nonappropriated funds and purchases of beer and wine by the Defense
Commissary Agency with funds from the defense working capital resale stock fund.

* * * * * *

82495a. Overseas package stores and commissaries: treatment of United States wines

The Secretary of Defense shall ensure that each nenapprepriated-fund defense retail
activity engaged principally in selling alcoholic beverage products in a packaged form
(commonly referred to as a “package store”) that is located at a military installation outside the
United States, and each commissary store located outside the United States that sells wine, shall
give appropriate treatment with respect to wines produced in the United States to ensure that
such wines are given, in general, an equitable distribution, selection, and price when compared
with wines produced by the host nation.

82533a. Requirement to buy certain articles from American sources; exceptions

(a) REQUIREMENT.—EXxcept as provided in subsections (c) through (h), funds
appropriated or otherwise available to the Department of Defense may not be used for the
procurement of an item described in subsection (b) if the item is not grown, reprocessed, reused,
or produced in the United States.

* * * * * *

(9) EXCEPTION FOR COMMISSARIES, EXCHANGES, AND OTHER NONAPPROPRIATED FUND
INSTRUMENTALITIES.—Subsection (a) does not apply to items purchased for resale purposes in
commissaries, exchanges, or nonappropriated fund instrumentalities operated by the Department
of Defense, or for the operating supplies necessary to complete the resale of such items so

purchased.
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82643. Commissary and exchange services: transportation overseas

* * * * *

(b) PAYMENT OF TRANSPORTATION COSTS %eenen%ss(b}@)-ef—thﬁ—uﬂe—mgapdmg—me
the—tra%peﬁaﬂenef—eemmws&ey—sueplwe&nd—pmdeet& Defense worklnq capltal funds may be

used to cover the transportation costs of commissary supplies and products as provided in
Section 2483(c) of this title. Appropriated funds for the Department of Defense shall also be used
to cover the expenses of transporting exchange supplies and products to destinations outside the
continental United States.

82682. Facilities for defense agencies

() MAINTENANCE AND REPAIR.—Subject to subsection (c), the maintenance and repair
of a real property facility for an activity or agency of the Department of Defense (other than a
military department) financed from appropriations for military functions of the Department of
Defense will be accomplished by or through a military department designated by the Secretary of
Defense. However, any maintenance and repair project for a commissary store or a commissary
central product processing facility may be accomplished under the direction and supervision of
the Director of the Defense Commissary Agency.






82851. Supervision of military construction projects
*

* * * * *

(b) SUPERVISION OF DEFENSE AGENCY PROJECTS.—A military construction project for an
activity or agency of the Department of Defense (other than a military department) financed from
appropriations for military functions of the Department of Defense shall be accomplished by or
through a military department designated by the Secretary of Defense. However, a project for the
construction of a commissary store, a commissary central product processing facility, or a
shopping mall or similar facility for a commissary store and one or more nonappropriated fund
instrumentality activities authorized under section 2484(q) of this title may be accomplished
under the direction and supervision of the Director of the Defense Commissary Agency.

TITLEA4L
8 6702 - Contracts to which this chapter applies
(b) EXEMPTIONS.—This chapter does not apply to—

(8) a contract with an entity of the defense retail systems, the principal purpose of
which is the sale of goods or services to authorized beneficiaries. The term “defense retail
systems” means the defense commissary system and exchange stores system and other
revenue-generating facilities operated by nonappropriated fund instrumentalities of the
Department of Defense for the morale, welfare, and recreation of members of the armed
forces.
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SEC. 702. REVISIONS TO COST-SHARING REQUIREMENTS FOR TRICARE FOR
LIFE AND THE PHARMACY BENEFITS PROGRAM
(@) TRICARE FOR LIFE ENROLLMENT FEE.—
(1) ANNUAL ENROLLMENT FEE FOR CERTAIN BENEFICIARIES.—Section 1086(d)(3)
of title 10, United States Code, is amended—
(A) by redesignating subparagraph (C) as subparagraph (D); and
(B) by inserting after subparagraph (B) the following new subparagraph
©):

“(C)(i) A person described in paragraph (2) (except as provided in clauses (vi) and (vii))
shall be required to pay an annual enroliment fee as a condition of eligibility for health care
benefits under this section. Such enrollment fee shall be an amount (rounded to the nearest
dollar) equal to the applicable percentage (specified in clause (ii)) of the annual retired pay of the
member or former member upon whom the covered beneficiary’s eligibility is based, except that
the amount of such enrollment fee shall not be in excess of the applicable maximum enrollment
fee (specified in clause (iii)). In the case of enrollment for a period less than a full calendar year,
the enrollment fee shall be a pro-rated amount of the full-year enrollment fee.

“(i1) The applicable percentage of retired pay shall be determined in accordance with the

following table:

The applicable
For: percentage for a family The applicable
' group of two or more percentage for an
persons is: individual is:
2016 0.50% 0.25%
2017 1.00% 0.50%
2018 1.50% 0.75%
2019 and after 2.00% 1.00%
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“(iii) For any year 2016 through 2019, the applicable maximum enrollment fee for a

family group of two or more persons shall be determined in accordance with the following table:

The applicable maximum The applicable maximum
enrollment fee for a family | enrollment fee for a family
For: group whose eligibility is group whose eligibility is
or:
based upon a member or based upon a member or
former member of retired former member of retired
grade O-7 or above is: grade O-6 or below is:
2016 $200 $150
2017 $400 $300
2018 $600 $450
2019 $800 $600

“(iv) For any year after 2019, the applicable maximum enroliment fee shall be equal to
the maximum enrollment fee for the previous year increased by the percentage by which retired
pay is increased under section 1401a(b)(2) of this title for such year.

“(v) The applicable maximum enrollment fee for an individual shall be one-half the
corresponding maximum fee for a family group of two or more persons (as determined under
clauses (iii) and (iv)).

“(vi) Clause (i) does not apply to—

“(1) a dependent of a member of the uniformed services who dies while on active
duty;

“(11) a member retired under chapter 61 of this title; or

“(111) a dependent of such a member.

“(vii) Clause (i) does not apply to a person who, before January 1, 2016, met the
conditions described in paragraphs (2)(A) and (B).”.

(2) EFFecTIVE DATE.—Subparagraph (C) of section 1086(d)(3) of title 10, United

States Code, as added by paragraph (1), shall take effect on January 1, 2016.
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(b) TRICARE PHARMACY PROGRAM COST-SHARING AMOUNTS.—Paragraph (6) of
section 1074g(a) of such title is amended to read as follows:

“(6)(A) In the case of any of the calendar years 2016 through 2024 the cost sharing
referred to in paragraph (5) shall be payment by an eligible covered beneficiary of amounts

determined in accordance with the following table:

The cost The cost The cost The cost The cost
sharing sharing sharing sharing amount for a
amount for amount for amount fora | amount fora | 90-day supply
For: | 30-day supply | 30-day supply | 90-day supply 90-day of a mail order
of a retail of a retail of a mail supply of a non-formulary
generic is: formulary is: | order generic mail order is:
is: formulary is:
2016 $8 $28 $0 $28 $54
2017 $8 $30 $0 $30 $58
2018 $8 $32 $0 $32 $62
2019 $9 $34 $9 $34 $66
2020 $10 $36 $10 $36 $70
2021 $11 $38 $11 $38 $75
2022 $12 $40 $12 $40 $80
2023 $13 $43 $13 $43 $85
2024 $14 $45 $14 $45 $90

“(B) For any year after 2024, the cost sharing referred to in paragraph (5) shall be
payment by an eligible covered beneficiary of amounts equal to the cost-sharing amounts for the
previous year, adjusted by an amount, if any, as determined by the Secretary to reflect changes in
the costs of pharmaceutical agents and prescription dispensing, rounded to the nearest dollar.

“(C) Notwithstanding subparagraphs (A) and (B), the cost-sharing amounts referred to in
paragraph (5) for any year after 2015 shall be the cost-sharing amounts, if any, under this section
as of January 1, 2015, in the case of—

“(i) a dependent of a member of the uniformed services who dies while on active
duty;

“(i1) a member retired under chapter 61 of this title; or
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“(iii) a dependent of such a member.”.
(c) AUTHORITY TO ADJUST PAYMENTS INTO THE MEDICARE-ELIGIBLE RETIREE HEALTH
CARE FUND.—Section 1116 of such title is amended—
(1) insubsection (a)(1), by striking “subsection (c), which” and inserting
“subsection (c)(1), which (together with any amount paid into the Fund under subsection
(c)(4))”; and
(2) in subsection (c)—
(A) by striking “The Secretary” and inserting “(1) Except as provided in
paragraph (2), the Secretary”; and
(B) by adding at the end the following new paragraphs:
“(2) If for any fiscal year the Secretary of Defense determines at the beginning of that
fiscal year that the amount that would otherwise be required to be certified under paragraph (1)
for that fiscal year would not be accurate if there were to be enacted during the current session of
Congress a significant change in law requested in the Budget of the President for that fiscal year
that upon enactment would reduce the amount otherwise required to be certified under paragraph
(2) for that fiscal year, the Secretary may certify to the Secretary of the Treasury under paragraph
(1) a reduced amount for that fiscal year taking into consideration the amount of the reduction
for that fiscal year that would occur upon enactment of such change in law.
“(3) Not later than 120 days after the beginning of a fiscal year for which a certification
under paragraph (1) is submitted pursuant to paragraph (2), the Secretary of Defense—
“(A) shall notify the Secretary of the Treasury whether since the beginning of the

fiscal year a significant change in law has been enacted which if in effect at the beginning





of the fiscal year would have resulted in a revised amount certified under paragraph (1)
without regard to paragraph (2); and
“(B) based upon any such change in law since the beginning of the fiscal year,
shall certify a final amount for the fiscal year.
“(4) If a final amount certified under paragraph (3) for any fiscal year is greater than the
amount certified pursuant to paragraph (2) for that fiscal year, the Secretary of the Treasury shall
promptly pay into the Fund from the General Fund of the Treasury the difference between those

amounts.”.

Section-by-Section Analysis

This proposal would make changes to TRICARE cost sharing relating to the TRICARE
for Life and Pharmacy Benefits Program to address the explosion in health care costs and make
the health benefit sustainable. The Defense Health Budget has grown from $15.4 billion in fiscal
year (FY) 1996 to over $48 billion in FY 2015. During this period, TRICARE cost sharing
requirements have changed very little, contributing substantially to the cost explosion. Without
adjustments to the cost sharing structure, the cost of the Military Health System will continue to
crowd out more and more programs critical to the national defense.

Subsection (a) would introduce an annual enrollment fee for new TRICARE for Life
beneficiaries (i.e., those retirees and dependents who become Medicare-eligible after enactment).
This fee would not be charged to a survivor of a member who died while on active duty or a
disability retiree or dependent of such a person and grandfathers those beneficiaries already in
the TFL program prior to enactment. This enrollment fee would also be based on a percentage of
retired pay, phased in over four years, and subject to a maximum amount. The applicable
percentage and maximum amounts for calendar years 2016 through 2019 for a family of 2 or
more persons would be as provided in the following table.

Percentage Maximum Amount Maximum Amount
for Retired Grades O- | for all Others
7 through 0-10

2016 0.5 $200 $150
2017 1.0 $400 $300
2018 1.5 $600 $450
2019 2.0 $800 $600






After 2019, the percentage would remain 2.0 and the maximum amounts would be adjusted by
the COLA. The enrollment fee percentage and maximum fee for an individual is one-half that
for a family.

Subsection (b) would make revisions to the TRICARE pharmacy benefits program. It
would set per-prescription generally applicable copayments in 2016 through 2024, but would
exempt from these copayments survivors member who died while on active duty and disability
retirees and their family members. The copayment amounts would be as follows:

Retail Retail Mail Order Mail Order Mail Order
Generic Formulary Generic Formulary Non-formulary
2016 $8 $28 $0 $28 $54
2017 $8 $30 $0 $30 $58
2018 $8 $32 $0 $32 $62
2019 $9 $34 $9 $34 $66
2020 $10 $36 $10 $36 $70
2021 $11 $38 $11 $38 $75
2022 $12 $40 $12 $40 $80
2023 $13 $43 $13 $43 $85
2024 $14 $45 $14 $45 $90

After 2024, amounts would be adjusted based on changes in costs of pharmaceutical
agents and prescription dispensing. Retail prescriptions would continue to be for a supply of up
to 30 days, and mail order prescriptions for a supply of up to 90 days.

Subsection (c) would provide authority for the Secretary of Defense to adjust payments
into the Medicare-Eligible Retiree Health Care Fund in the event that on October 1, at the time
the annual contributions into the Fund are due, a significant change in law requested in the
Budget of the President for that fiscal year would affect the amount due for the new fiscal year,
the payment into the Fund could be an adjusted amount that would be the correct amount if the
changes are enacted. Within 120 days, the Secretary would be required to tell the Secretary of
Treasury whether the changes were enacted and if an additional contribution to the Fund is
needed for that fiscal year. If needed, the Secretary of Treasury will promptly make it. Similar
transactions would occur with respect to the non-DoD uniformed services. This change in
process will ensure that the current year budget correctly reflects actual anticipated requirements.

Budgetary Implications: This proposal would reduce the requirements for the Military Health
System’s Unified Medical Budget by $402 million in FY 2016 and $2.4 billion for FY 2016 —
FY 2020. Specifically, the proposals would reduce Defense Health Program requirements by
$15 million for FY 2016 and by $282 million for FY 2016 — FY 2020. Funding requirements for
the Military Departments’ Medicare-Eligible Retiree Health Care Fund (MERHCF) Contribution
accounts would be reduced by $387 million in FY 2016 and by $2.1 billion for FY 2016 —

FY 2020. The proposals would result in mandatory savings of $74 million in FY 2016 and

$1.3 billion for FY 2016 — FY 2020. The reduced discretionary contributions to the MERHCF
would also result in reduced mandatory collections of the amounts listed above for the
Department of Defense (DoD), which are non-scoreable costs; including the effects on the Coast






Guard, Public Health Service, and National Oceanic and Atmospheric Administration, these
amounts increase to $398 million in FY 2016 and $2.2 billion for FY 2016 — FY 2020. DoD
estimates these savings and costs based on revising cost shares (enrollment fees and pharmacy
co-pays). The implementation of a TRICARE for Life enrollment fee would be ramped up over
a period of four years with a mechanism for indexing those fees thereafter based on the growth in
the annual retiree COLA. The pharmacy co-pay increases would be phased-in over a nine year

period with increases thereafter tied to the cost of pharmaceutical agents and prescription

dispensing. Estimates of the impacts of those revised cost shares include reductions in direct
costs from the cost shares, reduced users and reduced utilization of health care services.

RESOURCE REQUIREMENTS ($MILLIONS)
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-14

-14

-15

-16

-17
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Fund
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01
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National Guard
Personnel, Air
Force

Total -402 -438 -460 -516 -570

Changes to Existing Law: This proposal would make the following changes to chapters 55 and
56 of title 10, United States Code.

TITLE 10, UNITED STATES CODE

CHAPTER 55—MEDICAL AND DENTAL CARE

* k*k Kk k%

§ 1074g. Pharmacy benefits program

(a) PHARMACY BENEFITS.—(1) The Secretary of Defense, after consulting with the other
administering Secretaries, shall establish an effective, efficient, integrated pharmacy benefits
program under this chapter (hereinafter in this section referred to as the "pharmacy benefits
program").

(2)(A) The pharmacy benefits program shall include a uniform formulary of
pharmaceutical agents, which shall assure the availability of pharmaceutical agents in the
complete range of therapeutic classes. The selection for inclusion on the uniform formulary of
particular pharmaceutical agents in each therapeutic class shall be based on the relative clinical
and cost effectiveness of the agents in such class.

(B) In considering the relative clinical effectiveness of agents under subparagraph (A),
the Secretary shall presume inclusion in a therapeutic class of a pharmaceutical agent, unless the
Pharmacy and Therapeutics Committee established under subsection (b) finds that a
pharmaceutical agent does not have a significant, clinically meaningful therapeutic advantage in
terms of safety, effectiveness, or clinical outcome over the other drugs included on the uniform
formulary.

(C) In considering the relative cost effectiveness of agents under subparagraph (A), the
Secretary shall rely on the evaluation by the Pharmacy and Therapeutics Committee of the costs
of agents in a therapeutic class in relation to the safety, effectiveness, and clinical outcomes of
such agents.

(D) The Secretary shall establish procedures for the selection of particular pharmaceutical
agents for the uniform formulary. Such procedures shall be established so as best to accomplish,
in the judgment of the Secretary, the objectives set forth in paragraph (1). Except as provided in
subparagraph (F), no pharmaceutical agent may be excluded from the uniform formulary except
upon the recommendation of the Pharmacy and Therapeutics Committee.

(E) Pharmaceutical agents included on the uniform formulary shall be available to
eligible covered beneficiaries through—

(i) facilities of the uniformed services, consistent with the scope of health care
services offered in such facilities and additional determinations by the Pharmacy and

Therapeutics Committee of the relative clinical and cost effectiveness of the agents;






(i) retail pharmacies designated or eligible under the TRICARE program or the
Civilian Health and Medical Program of the Uniformed Services to provide
pharmaceutical agents to covered beneficiaries; or

(iii) the national mail-order pharmacy program.

(F)(i) The Secretary may implement procedures to place selected over-the-counter drugs
on the uniform formulary and to make such drugs available to eligible covered beneficiaries. An
over-the-counter drug may be included on the uniform formulary only if the Pharmacy and
Therapeutics Committee established under subsection (b) finds that the over-the-counter drug is
cost effective and clinically effective. If the Pharmacy and Therapeutics Committee recommends
an over-the-counter drug for inclusion on the uniform formulary, the drug shall be considered to
be in the same therapeutic class of pharmaceutical agents, as determined by the Committee, as
similar prescription drugs.

(if) Regulations prescribed by the Secretary to carry out clause (i) shall include the
following with respect to over-the-counter drugs included on the uniform formulary:

() A determination of the means and conditions under paragraphs (5) and (6)
through which over-the-counter drugs will be available to eligible covered beneficiaries
and the amount of cost sharing that such beneficiaries will be required to pay for over-
the-counter drugs, if any, except that no such cost sharing may be required for a member
of a uniformed service on active duty.

(11) Any terms and conditions for the dispensing of over-the-counter drugs to
eligible covered beneficiaries.

(3) The pharmacy benefits program shall assure the availability of clinically appropriate
pharmaceutical agents to members of the armed forces, including, where appropriate, agents not
included on the uniform formulary described in paragraph (2).

(4) The pharmacy benefits program may provide that prior authorization be required for
certain pharmaceutical agents to assure that the use of such agents is clinically appropriate.

(5) The pharmacy benefits program shall assure the availability to eligible covered
beneficiaries of pharmaceutical agents not included on the uniform formulary. Such
pharmaceutical agents shall be available through the national mail-order pharmacy program
under terms and conditions that shall include cost-sharing by the eligible covered beneficiary as
specified in paragraph (6).
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(6)(A) In the case of any of the calendar years 2016 through 2024, the cost sharing
referred to in paragraph (5) shall be payment by an eligible covered beneficiary of amounts
determined in accordance with the following table:

The cost The cost The cost The cost The cost amount
sharing sharing sharing sharing for a 90-day
amount for amount for amount for a | amount for a | supply of a mail
For: | 30-day supply | 30-day supply | 90-day supply 90-day order non-
of a retail of a retail of a mail supply of a formulary is:
generic is: formulary is: | order generic mail order
is: formulary is:
2016 $8 $28 $0 $28 $54
2017 $8 $30 $0 $30 $58
2018 $8 $32 $0 $32 $62
2019 $9 $34 $9 $34 $66
2020 $10 $36 $10 $36 $70
2021 $11 $38 $11 $38 $75
2022 $12 $40 $12 $40 $80
2023 $13 $43 $13 $43 $85
2024 $14 $45 $14 $45 $90

(B) For any year after 2024, the cost sharing referred to in paragraph (5) shall be
payment by an eligible covered beneficiary of amounts equal to the cost-sharing amounts for the
previous year, adjusted by an amount, if any, as determined by the Secretary to reflect changes
in the costs of pharmaceutical agents and prescription dispensing, rounded to the nearest dollar.

(C) Notwithstanding subparagraphs (A) and (B), the cost-sharing amounts referred to in
paragraph (5) for any year after 2015 shall be the cost-sharing amounts, if any, under this
section as of January 1, 2015, in the case of—
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(i) a dependent of a member of the uniformed services who dies while on active
duty;

(it) a member retired under chapter 61 of this title; or

(iii) a dependent of such a member.

(7) The Secretary shall establish procedures for eligible covered beneficiaries to receive
pharmaceutical agents that are not included on the uniform formulary but that are considered to
be clinically necessary. Such procedures shall include peer review procedures under which the
Secretary may determine that there is a clinical justification for the use of a pharmaceutical agent
that is not on the uniform formulary, in which case the pharmaceutical agent shall be provided
under the same terms and conditions as an agent on the uniform formulary. Such procedures
shall also include an expeditious appeals process for an eligible covered beneficiary, or a
network or uniformed provider on behalf of the beneficiary, to establish clinical justification for
the use of a pharmaceutical agent that is not on the uniform formulary.

(8) In carrying out this subsection, the Secretary shall ensure that an eligible covered
beneficiary may continue to receive coverage for any maintenance pharmaceutical that is not on
the uniform formulary and that was prescribed for the beneficiary before October 5, 1999, and
stabilized the medical condition of the beneficiary.

(9)(A) Beginning on October 1, 2015, the pharmacy benefits program shall require
eligible covered beneficiaries generally to refill non-generic prescription maintenance
medications through military treatment facility pharmacies or the national mail-order pharmacy
program.

(B) The Secretary shall determine the maintenance medications subject to the
requirement under subparagraph (A). The Secretary shall ensure that--

(1) such medications are generally available to eligible covered beneficiaries
through retail pharmacies only for an initial filling of a 30-day or less supply; and

(i) any refills of such medications are obtained through a military treatment
facility pharmacy or the national mail-order pharmacy program.

(C) The Secretary may exempt the following prescription maintenance medications from
the requirement of subparagraph (A):

(1) Medications that are for acute care needs.
(i) Such other medications as the Secretary determines appropriate.

(b) ESTABLISHMENT OF CoMMITTEE.—(1) The Secretary of Defense shall, in consultation
with the Secretaries of the military departments, establish a Pharmacy and Therapeutics
Committee for the purpose of developing the uniform formulary of pharmaceutical agents
required by subsection (a), reviewing such formulary on a periodic basis, and making additional
recommendations regarding the formulary as the committee determines necessary and
appropriate. The committee shall include representatives of pharmacies of the uniformed services
facilities and representatives of providers in facilities of the uniformed services. Committee
members shall have expertise in treating the medical needs of the populations served through
such entities and in the range of pharmaceutical and biological medicines available for treating
such populations. The committee shall function under procedures established by the Secretary
under the regulations prescribed under subsection (h).
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(2) The committee shall meet at least quarterly and shall, during meetings, consider for
inclusion on the uniform formulary under the standards established in subsection (a) any drugs
newly approved by the Food and Drug Administration.

(c) AbVISORY PANEL.—(1) Concurrent with the establishment of the Pharmacy and
Therapeutics Committee under subsection (b), the Secretary shall establish a Uniform Formulary
Beneficiary Advisory Panel to review and comment on the development of the uniform
formulary. The Secretary shall consider the comments of the panel before implementing the
uniform formulary or implementing changes to the uniform formulary.

(2) The Secretary shall determine the size and membership of the panel established under
paragraph (1), which shall include members that represent—

(A) nongovernmental organizations and associations that represent the views and
interests of a large number of eligible covered beneficiaries;

(B) contractors responsible for the TRICARE retail pharmacy program;

(C) contractors responsible for the national mail-order pharmacy program; and

(D) TRICARE network providers.

(d) PROCEDURES.—(1) In the operation of the pharmacy benefits program under
subsection (a), the Secretary of Defense shall assure through management and new contractual
arrangements that financial resources are aligned such that the cost of prescriptions is borne by
the organization that is financially responsible for the health care of the eligible covered
beneficiary.

(2) The Secretary shall use a modification to the bid price adjustment methodology in the
managed care support contracts current as of October 5, 1999, to ensure equitable and timely
reimbursement to the TRICARE managed care support contractors for pharmaceutical products
delivered in the nonmilitary environments. The methodology shall take into account the "at-risk”
nature of the contracts as well as managed care support contractor pharmacy costs attributable to
changes to pharmacy service or formulary management at military medical treatment facilities,
and other military activities and policies that affect costs of pharmacy benefits provided through
the Civilian Health and Medical Program of the Uniformed Services. The methodology shall also
account for military treatment facility costs attributable to the delivery of pharmaceutical
products in the military facility environment which were prescribed by a network provider.

(e) PHARMACY DATA TRANSACTION SERVICE—The Secretary of Defense shall implement
the use of the Pharmacy Data Transaction Service in all fixed facilities of the uniformed services
under the jurisdiction of the Secretary, in the TRICARE retail pharmacy program, and in the
national mail-order pharmacy program.

(f) PROCUREMENT OF PHARMACEUTICALS BY TRICARE RETAIL PHARMACY PROGRAM.—
With respect to any prescription filled after January 28, 2008, the TRICARE retail pharmacy
program shall be treated as an element of the Department of Defense for purposes of the
procurement of drugs by Federal agencies under section 8126 of title 38 to the extent necessary
to ensure that pharmaceuticals paid for by the Department of Defense that are provided by
pharmacies under the program to eligible covered beneficiaries under this section are subject to
the pricing standards in such section 8126.

(9) DEFINITIONS.—In this section:
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(1) The term "eligible covered beneficiary" means a covered beneficiary for
whom eligibility to receive pharmacy benefits through the means described in subsection
(@)(2)(E) is established under this chapter or another provision of law.

(2) The term "pharmaceutical agent™ means drugs, biological products, and
medical devices under the regulatory authority of the Food and Drug Administration.

(3) The term "over-the-counter drug™ means a drug that is not subject to section
503(b) of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 353(b)).

(4) The term "prescription drug” means a drug that is subject to section 503(b) of
the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 353(b)).

(h) REGULATIONS.—The Secretary of Defense shall, after consultation with the other
administering Secretaries, prescribe regulations to carry out this section.

* k* *k k%

§ 1086. Contracts for health benefits for certain members, former members, and their
dependents

(a) To assure that health benefits are available for the persons covered by subsection (c),
the Secretary of Defense, after consulting with the other administering Secretaries, shall contract
under the authority of this section for health benefits for those persons under the same insurance,
medical service, or health plans he contracts for under section 1079(a) of this title. However, eye
examinations may not be provided under such plans for persons covered by subsection (c).

(b) For persons covered by this section the plans contracted for under section 1079(a) of
this title shall contain the following provisions for payment by the patient:

(1) Except as provided in paragraph (2), the first $150 each fiscal year of the
charges for all types of care authorized by this section and received while in an outpatient
status and 25 percent of all subsequent charges for such care during a fiscal year.

(2) A family group of two or more persons covered by this section shall not be
required to pay collectively more than the first $300 each fiscal year of the charges for all
types of care authorized by this section and received while in an outpatient status and 25
percent of the additional charges for such care during a fiscal year.

(3) 25 percent of the charges for inpatient care, except that in no case may the
charges for inpatient care for a patient exceed $535 per day during the period beginning
on April 1, 2006, and ending on September 30, 2011. The Secretary of Defense may
exempt a patient from paying such charges if the hospital to which the patient is admitted
does not impose a legal obligation on any of its patients to pay for inpatient care.

(4) A member or former member of a uniformed service covered by this section
by reason of section 1074(b) of this title, or an individual or family group of two or more
persons covered by this section, may not be required to pay a total of more than $3,000
for health care received during any fiscal year under a plan contracted for under section
1079(a) of this title.

(c) Except as provided in subsection (d), the following persons are eligible for health
benefits under this section:
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(1) Those covered by sections 1074(b) and 1076(b) of this title, except those
covered by section 1072(2)(E) of this title.
(2) A dependent (other than a dependent covered by section 1072(2)(E) of this
title) of a member of a uniformed service-
(A) who died while on active duty for a period of more than 30 days; or
(B) who died from an injury, illness, or disease incurred or aggravated—
(1) while on active duty under a call or order to active duty of 30
days or less, on active duty for training, or on inactive duty training; or
(if) while traveling to or from the place at which the member is to
perform, or has performed, such active duty, active duty for training, or
inactive duty training.
(3) A dependent covered by clause (F), (G), or (H) of section 1072(2) of this title
who is not eligible under paragraph (1).

(d)(2) A person who is entitled to hospital insurance benefits under part A of title XV11I
of the Social Security Act (42 U.S.C. 1395c et seq.) is not eligible for health benefits under this
section.

(2) The prohibition contained in paragraph (1) shall not apply to a person referred to in
subsection (c) who-

(A) is enrolled in the supplementary medical insurance program under part B of
such title (42 U.S.C. 1395j et seq.); and

(B) in the case of a person under 65 years of age, is entitled to hospital insurance
benefits under part A of title XV 111 of the Social Security Act pursuant to subparagraph

(A) or (C) of section 226(b)(2) of such Act (42 U.S.C. 426(b)(2)) or section 226A(a) of

such Act (42 U.S.C. 426-1(a)).

(3)(A) Subject to subparagraph (B), if a person described in paragraph (2) receives
medical or dental care for which payment may be made under medicare and a plan contracted for
under subsection (a), the amount payable for that care under the plan shall be the amount of the
actual out-of-pocket costs incurred by the person for that care over the sum of-

(i) the amount paid for that care under medicare; and
(i) the total of all amounts paid or payable by third party payers other than
medicare.

(B) The amount payable for care under a plan pursuant to subparagraph (A) may not
exceed the total amount that would be paid under the plan if payment for that care were made
solely under the plan.

(C)(i) A person described in paragraph (2) (except as provided in clauses (vi) and (vii))
shall be required to pay an annual enrollment fee as a condition of eligibility for health care
benefits under this section. Such enrollment fee shall be an amount (rounded to the nearest
dollar) equal to the applicable percentage (specified in clause (ii)) of the annual retired pay of
the member or former member upon whom the covered beneficiary’s eligibility is based, except
that the amount of such enrollment fee shall not be in excess of the applicable maximum
enrollment fee (specified in clause (iii)). In the case of enroliment for a period less than a full
calendar year, the enrollment fee shall be a pro-rated amount of the full-year enrollment fee.

(if) The applicable percentage of retired pay shall be determined in accordance with the
following table:

| For: | The applicable | The applicable |
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percentage for a family percentage for an
group of two or more individual is:
persons is:
2016 0.50% 0.25%
2017 1.00% 0.50%
2018 1.50% 0.75%
2019 and after 2.00% 1.00%

(iii) For any year 2016 through 2019, the applicable maximum enrollment fee for a
family group of two or more persons shall be determined in accordance with the following table:

The applicable maximum The applicable maximum
enrollment fee for a family enrollment fee for a family
Eor group whose eligibility is group whose eligibility is
or:
based upon a member or based upon a member or
former member of retired former member of retired
grade O-7 or above is: grade O-6 or below is:
2016 $200 $150
2017 $400 $300
2018 $600 $450
2019 $800 $600

(iv) For any year after 2019, the applicable maximum enrollment fee shall be equal to the
maximum enrollment fee for the previous year increased by the percentage by which retired pay
is increased under section 1401a(b)(2) of this title for such year.

(v) The applicable maximum enrollment fee for an individual shall be one-half the
corresponding maximum fee for a family group of two or more persons (as determined under
clauses (iii) and (iv)).

(vi) Clause (i) does not apply to—

(I) a dependent of a member of the uniformed services who dies while on active
duty;

(11) a member retired under chapter 61 of this title; or

(111) a dependent of such a member.

(vii) Clause (i) does not apply to a person who, before January 1, 2016, met the
conditions described in paragraphs (2)(A) and (B).

&) (D) In this paragraph:

(i) The term "medicare" means title XV1I1I of the Social Security Act (42 U.S.C.
1395 et seq.).

(if) The term "third party payer™ has the meaning given such term in section
1095(h)(1) of this title.

(4) *k%x
(e) *k*k

* k* *k k%
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CHAPTER 56—DEPARTMENT OF DEFENSE MEDICARE-ELIGIBLE RETIREE
HEALTH CARE FUND

§ 1116. Payments into the Fund

(a) At the beginning of each fiscal year after September 30, 2005, the Secretary of the
Treasury shall promptly pay into the Fund from the General Fund of the Treasury—
(1) the amount certified to the Secretary by the Secretary of Defense under
subsection (c)(1), which (together with any amount paid into the Fund under subsection
(c)(4)) shall be the contribution to the Fund for that fiscal year required by section 1115;
and

(2) the amount determined by each administering Secretary under section 1111(c)
as the contribution to the Fund on behalf of the members of the uniformed services under
the jurisdiction of that Secretary.

(b) At the beginning of each fiscal year, the Secretary of Defense shall determine the sum
of the following:

(1) The amount of the payment for that year under the amortization schedule
determined by the Board of Actuaries under section 1115(a) of this title for the
amortization of the original unfunded liability of the Fund.

(2) The amount (including any negative amount) of the Department of Defense
contribution for that year as determined by the Secretary of Defense under section
1115(b) of this title.

(3) The amount (including any negative amount) for that year under the most
recent amortization schedule determined by the Secretary of Defense under section
1115(c)(2) of this title for the amortization of any cumulative unfunded liability (or any
gain) to the Fund resulting from changes in benefits.

(4) The amount (including any negative amount) for that year under the most
recent amortization schedule determined by the Secretary of Defense under section
1115(c)(3) of this title for the amortization of any cumulative actuarial gain or loss to the
Fund resulting from actuarial assumption changes.

(5) The amount (including any negative amount) for that year under the most
recent amortization schedule determined by the Secretary of Defense under section
1115(c)(4) of this title for the amortization of any cumulative actuarial gain or loss to the
Fund resulting from actuarial experience.

(c)(2) Except as provided in paragraph (2), tFhe Secretary of Defense shall promptly
certify the amount determined under subsection (b) each year to the Secretary of the Treasury.

(2) If for any fiscal year the Secretary of Defense determines at the beginning of that
fiscal year that the amount that would otherwise be required to be certified under paragraph (1)
for that fiscal year would not be accurate if there were to be enacted during the current session
of Congress a significant change in law then under active consideration by Congress that upon
enactment would reduce the amount otherwise required to be certified under paragraph (1) for
that fiscal year, the Secretary may certify to the Secretary of the Treasury under paragraph (1) a
reduced amount for that fiscal year taking into consideration the amount of the reduction for
that fiscal year that would occur upon enactment of such change in law.

17





(3) Not later than 120 days after the beginning of a fiscal year for which a certification
under paragraph (1) is submitted pursuant to paragraph (2), the Secretary of Defense—

(A) shall notify the Secretary of the Treasury whether since the beginning of the
fiscal year a significant change in law has been enacted which if in effect at the
beginning of the fiscal year would have resulted in a revised amount certified under
paragraph (1) without regard to paragraph (2); and

(B) based upon any such change in law since the beginning of the fiscal year,
shall certify a final amount for the fiscal year.

(4) If a final amount certified under paragraph (3) for any fiscal year is greater than the
amount certified pursuant to paragraph (2) for that fiscal year, the Secretary of the Treasury
shall promptly pay into the Fund from the General Fund of the Treasury the difference between
those amounts.

(5) In this subsection, the term ““under active consideration by Congress”, with respect to
a bill or joint resolution in the Senate or House of Representatives, means that the bill or joint
resolution—

(A) has been passed by either House of Congress; or
(B) has been reported by the Committee on Armed Services of the Senate or

House or Representatives to its respective House and referred to the appropriate

calendar.

(d) At the same time as the Secretary of Defense makes the certification under subsection
(c), the Secretary shall submit to the Committees on Armed Services of the Senate and the House
of Representatives the information provided to the Secretary of the Treasury under that
subsection.
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