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SEC. . CATEGORY MANAGEMENT.

(a) GuibANCE.—The Office of Management and Budget shall issue guidance to support
the implementation of category management by executive agencies. The guidance shall address,
at a minimum, the following:

(1) Principles and practices for—

(A) addressing common agency needs for goods and services through the
use of data analytics, application of best-in-class practices, and an understanding
of market and agency cost drivers and other relevant considerations;

(B) reducing duplication of contract vehicles for the same or similar
requirements;

(C) collecting and interagency sharing of pricing data, contract terms and
conditions, and other information as appropriate;

(D) strengthening demand management practices; and

(E) meeting other policy objectives achieved through federal contracting,
including-

(i) ensuring that small businesses, qualified HUBZone small
business concerns, small businesses owned and controlled by socially and
economically disadvantaged individuals, service-disabled veteran-owned
small businesses, and small businesses owned and controlled by women
are provided with the maximum practicable opportunities, as available to
other potential contractors, to participate in Federal acquisitions; and

(i) strengthening sustainability and accessibility requirements in

Federal acquisitions.
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(2) The roles and responsibilities of the Office of Management and Budget, the
General Services Administration, and other agencies, as appropriate, in furthering
category management principles and practices.

(3) Metrics for measuring results achieved through application of category
management principles and practices.

(b) RESPONSIBILITIES OF AGENCY CHIEF ACQUISITION OFFICERS.—Section 1702(b)(3) of
title 41, United States Code, is amended—

(1) by redesignating subparagraphs (D), (E), (F), and (G) as subparagraphs (E),
(F), (G), and (H), respectively; and

(2) by inserting after subparagraph (C) the following new subparagraph (D):

“(D) establishing and overseeing a category management program for the
agency’s spend in consultation with the agency Chief Information Officer, the

agency Chief Financial Officer, and other agency officials, as appropriate;”.

Section-by-Section Analysis

The purpose of this proposal is to help reduce complexity and increase the efficiency and
effectiveness of the Federal acquisition system to drive greater value in the acquisition of goods
and services by facilitating the institutionalization of category management, a strategic practice
where Federal contracting for common goods and services is managed by categories of spending
across the Government and supported by teams of experts. Institutionalizing category
management as an organizing principle of the Federal acquisition system will help the executive
branch buy as one, thereby reducing redundant buying actions that increase administrative costs
for contractors, allowing agency contracting officers to focus on mission critical acquisitions,
and driving greater value in the more than $440 billion of taxpayer dollars spent annually on
Federal acquisitions.

Specifically, the proposal would require the Office of Management and Budget (OMB) to
issue guidance to executive agencies addressing key principles and best practices of category
management, and highlight category management as one of the enumerated responsibilities of
agency Chief Acquisition Officers.





In December 2014, the Office of Federal Procurement Policy (OFPP) announced a new
model for organizing how the Federal Government manages the acquisition of commonly
acquired goods and services, which account for almost two-thirds of the Government’s annual
contract spending. Historically, the vast majority of common agency needs -- such as for
information technology, professional services, medical supplies, human capital, security and
protection, and transportation and logistics — have been acquired in a disaggregated manner,
often left to the discretion of the more than 3,300 contracting offices across government that are
responsible for conducting acquisitions to support their agencies’ mission needs. Contracting
officers within these geographically dispersed offices are not always aware of — or often do not
use — existing vehicles that could meet their agencies’ needs. Even when they award new
contracts, they generally do not have access to critical prices-paid information, so they risk
overpaying for many common commodities.

These challenges have contributed to a sub-optimization of the Government’s buying
power and diminished the Federal Government’s market profile. Fragmented buying has also
contributed to the overall complexity and cost of the acquisition process. In addition to driving
up transactional costs for contractors, who must currently spend resources competing for
redundant contracts, disaggregated buying complicates the government’s ability to adopt model
contracts and contracting practices for particular types of goods and services that are considered
best in class by agencies and contractors. Disaggregated buying of common items also leads to
significant duplication of effort among the federal acquisition workforce.

Since 2010, strategic sourcing efforts have helped agencies save more than $500 million
by reducing unit prices, applying effective demand management strategies, and avoiding
duplicative administrative costs. These accomplishments are impactful and will continue, but a
broader organizational vision is needed to accelerate and successfully manage the many
dimensions of interagency collaboration that must occur for the federal government to buy as one
— from continuous and organized information sharing to carefully coordinated decision-making
between agency executives and better leveraging of workforce expertise. Whereas strategic
sourcing is a strategy led by a procurement executive who is working towards an enterprise-wide
contract with lower unit cost pricing, category management is a broader framework under which
categories are led by senior executives who have deep expertise in their category and act as
category CEOs implementing a wide range of business strategies to help agencies meet their
mission needs. For example, a former information technology (IT) executive with thirty years
industry experience, is managing the IT category — one of the Federal government’s largest
categories. This category manager is launching a broad set of strategies that include right-sizing
software inventories, standardizing PC refresh cycles, and removing contract clauses that hinder
information sharing, as well as a more traditional strategic sourcing strategy to create enterprise-
wide software licenses.

Just one year after OFPP announced the Government’s plan to transform the federal
marketplace through category management, noteworthy progress has been made to start breaking
down agency silos and acting as the world’s largest buyer. By the end of 2016, OMB expects
nearly half of all purchases for basic desktops and laptops to be consolidated into three
government-wide contracts, and at least 10,000 federal users to take advantage of a new online
tool to increase use of existing contracts and further reduce contract duplication. OFPP and GSA





also expect to have in place at least four new government-wide software agreements to increase
agency use of enterprise license agreements, consistent with direction in the Federal Information
Technology Acquisition Reform Act. These agreements will enable the government to make
significant inroads in reducing the more than 50,000 transactions that are currently conducted
each year to address needs for IT software.

Codifying category management in law will help reinforce these important efforts to
make the government a smarter buyer by lowering complexity, increasing efficiency, and
improving the value received from federal acquisitions to meet every-day needs. In developing
guidance to move agencies away from managing purchases and prices individually across
thousands of procurement units and towards managing entire categories of common spend, OMB
will seek to promote collaborative decision-making wherever possible. OMB will also ensure
that its guidance reflects the Government’s continued commitment to maximizing opportunities
for small business contractors and strengthened sustainability and accessibility.

Budgetary Implications: There would be no budgetary impact as a result of these legislative
changes because the proposal is only an authorization and would not increase the overall budget
requirements of the Department or any other Federal agency.

Changes to Existing Law: The proposal would amend section 1702(b) of title 41, United States
Code, as follows:

TITLE 41, UNITED STATES CODE

§ 1702. Chief Acquisition Officers and senior procurement executives.

(a)APPOINTMENT OR DESIGNATION OF CHIEF ACQUISITION OFFICER.—The head of each
executive agency described in section 901(b)(1) (other than the Department of Defense) or
901(b)(2)(C) of title 31 with a Chief Financial Officer appointed or designated under section
901(a) of title 31 shall appoint or designate a non-career employee as Chief Acquisition Officer
for the agency.

(b) AUTHORITY AND FUNCTIONS OF CHIEF ACQUISITION OFFICER.—

(1) PRIMARY DUTY.—The primary duty of a Chief Acquisition Officer is
acquisition management.

(2)ADVICE AND ASSISTANCE.—A Chief Acquisition Officer shall advise and assist
the head of the executive agency and other agency officials to ensure that the mission of
the executive agency is achieved through the management of the agency’s acquisition
activities.

(3) OTHER FUNCTIONS.—The functions of each Chief Acquisition Officer
include—

(A) monitoring the performance of acquisition activities and acquisition
programs of the executive agency, evaluating the performance of those programs
on the basis of applicable performance measurements, and advising the head of
the executive agency regarding the appropriate business strategy to achieve the
mission of the executive agency;



https://www.law.cornell.edu/uscode/text/31/lii:usc:t:31:s:901:a

https://www.law.cornell.edu/uscode/text/31/lii:usc:t:31:s:901:a



(B) increasing the use of full and open competition in the acquisition of
property and services by the executive agency by establishing policies,
procedures, and practices that ensure that the executive agency receives a
sufficient number of sealed bids or competitive proposals from responsible
sources to fulfill the Federal Government’s requirements (including performance
and delivery schedules) at the lowest cost or best value considering the nature of
the property or service procured,

(C) increasing appropriate use of performance-based contracting and
performance specifications;

(D) establishing and overseeing a category management program for the
agency’s spend in consultation with the agency Chief Information Officer, the
agency Chief Financial Officer, and other agency officials, as appropriate
——B) (E) making acquisition decisions consistent with all applicable laws
and establishing clear lines of authority, accountability, and responsibility for
acquisition decisionmaking within the executive agency;

——(E)} (F) managing the direction of acquisition policy for the executive
agency, including implementation of the unique acquisition policies, regulations,
and standards of the executive agency;

——{F) (G) advising the executive agency on the applicability of relevant
policy on the contracts of the agency for overseas contingency operations and
ensuring the compliance of the contracts and contracting activities of the agency
with such policy;

——{&) (H) developing and maintaining an acquisition career management
program in the executive agency to ensure that there is an adequate professional
workforce; and

——(H) (1) as part of the strategic planning and performance evaluation
process required under section 306 of title 5 and sections 1105(a)(28), 1115,
1116, and 9703 (added by section 5(a) of Public Law 103-62 (107 Stat. 289)) of
title 31—

(i) assessing the requirements established for agency personnel
regarding knowledge and skill in acquisition resources management and
the adequacy of those requirements for facilitating the achievement of the
performance goals established for acquisition management;

(i) developing strategies and specific plans for hiring, training, and
professional development to rectify a deficiency in meeting those
requirements; and

(iii) reporting to the head of the executive agency on the progress
made in improving acquisition management capability.

(c) SENIOR PROCUREMENT EXECUTIVE.—

(1) DesIGNATION—The head of each executive agency shall designate a senior
procurement executive.

(2) RESPONSIBILITY—The senior procurement executive is responsible for
management direction of the procurement system of the executive agency, including
implementation of the unique procurement policies, regulations, and standards of the
executive agency.



https://www.law.cornell.edu/uscode/text/5/306

http://thomas.loc.gov/cgi-bin/bdquery/L?d103:./list/bd/d103pl.lst:62(Public_Laws)

http://uscode.house.gov/statviewer.htm?volume=107&page=289



(3) WHEN CHIEF ACQUISITION OFFICER APPOINTED OR DESIGNATED.—FOr an
executive agency for which a Chief Acquisition Officer has been appointed or designated
under subsection (a), the head of the executive agency shall—

(A) designate the Chief Acquisition Officer as the senior procurement
executive for the executive agency; or

(B) ensure that the senior procurement executive designated under
paragraph (1) reports directly to the Chief Acquisition Officer without intervening
authority.

(d) OVERSEAS CONTINGENCY OPERATIONS DEFINED.—In this section, the term "overseas
contingency operations™ means military operations outside the United States and its territories
and possessions that are a contingency operation (as that term is defined in section 101(a)(13) of
title 10).



http://www.cq.com/uscode/10/101
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SEC. . INNOVATION SET ASIDE PILOT PROGRAM.

(@) IN GENERAL.—The Director of the Office of Management and Budget may, in
consultation with the Administrator of the Small Business Administration, conduct a pilot
program to increase the participation of new, innovative entities in Federal contracting through
the use of innovation set-asides.

(b) AuTHORITY.— (1) Notwithstanding the competition requirements in chapter 33 of
title 41, United States Code, and the set-aside requirements in section 15 of the Small Business
Act (15 U.S.C. 644), a Federal agency, with the concurrence of the Director, may set aside a
contract award to one or more new entrant contractors. The Director shall consult with the
Administrator prior to providing concurrence.

(2) Notwithstanding any law addressing compliance requirements for Federal contracts—

(A) except as provided in subparagraph (B), a contract award to a new entrant
contractor under the pilot program shall be subject to the same relief afforded under
section 1905 of title 41, United States Code, to contracts the value of which is not greater
than the simplified acquisition threshold; and

(B) for up to five pilots, the Director may authorize an agency to make an award

to a new entrant contractor subject to the same compliance requirements that apply to a

contractor receiving an award from the Secretary of Defense under section 2371 of title

10 United States Code.

(c) ConDITIONS FOR Use.—The authority provided in subsection (b) may be used under

the following conditions:





10

11

12

13

14

15

16

17

18

19

20

21

22

(1)(A) The agency has a requirement for new methods, processes, or technologies,
which may include research and development, or new applications of existing methods,
processes or technologies, to improve quality, reduce costs, or both; or

(B) Based on market research, the agency has determined that the
requirement cannot be easily provided through an existing Federal contract;

(2) The agency intends either to make an award to a small business concern or to
give special consideration to a small business concern before making an award to other
than a small business; and

(3) The length of the resulting contract will not exceed 2 years.

(d) NuMBER OF P1LOTS.—The Director may authorize the use of up to 25 innovation set-
asides acquisitions.
(e) AWARD AMOUNT.—

(1) Except as provided in paragraph (2), the amount of an award under the pilot
program under this section may not exceed $2,000,000 (including any options).

(2) The Director may authorize not more than 5 set-asides with an award amount
greater than $2,000,000 but not greater than $5,000,000 (including any options).

(f) GUIDANCE AND REPORTING.—

(1) The Director shall issue guidance, as necessary, to implement the pilot
program under this section.

(2) Within 3 years after the date of the enactment of this Act, the Director, in
consultation with the Administrator shall submit to Congress a report on the pilot

program under this section. The report shall include the following:
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(A) The number of awards (or orders under the Schedule) made under the
authority of this section.
(B) For each award (or order)—
(i) the agency that made the award (or order);
(ii) the amount of the award (or order); and
(iii) a brief description of the award (or order), including the nature
of the requirement and the innovation produced from the award (or
expected if contract performance is not completed).
(9) SUNSET.—The authority to award an innovation set-aside under this section shall
terminate on December 31, 2020.
(h) DEFINITION.—For purposes of this section, the term “new entrant contractor”, with
respect to any contract under the program, means an entity that has not been awarded a Federal
contract within the 5-year period ending on the date on which a solicitation for that contract is

issued under the program.

Section-by-Section Analysis

This proposal would implement a recommendation in the President’s FY 2016 Budget to
help reduce the complexity new entrant contractors face doing business with the Federal
Government by establishing a pilot program that creates an easier pathway into the federal
marketplace. The pilot would authorize use of an innovation set-aside, where an agency may
limit competition, or make an award without competition, to firms with limited or no experience
selling to the government but who can deliver innovation needed by federal customers, such as
new technologies or ways of solving problems. Relief from government-unique compliance
requirements would also be provided.

A key goal of a strong acquisition system is the ability to drive innovation and
productivity in the delivery of service to the taxpayer. While many existing federal contractors —
small and large — provide innovative solutions to meet the government’s needs, agencies can face
significant challenges gaining access to innovative technologies when they are not available
under existing contracts or from existing federal contractors. In addition, agencies may find
themselves in need of specialized support, perhaps to augment existing capacity within the





federal marketplace, such as for modern digital product design or product management support
to help carry out the President’s Smarter Information Technology Delivery Initiative.

Significant potential exists in companies who are quite small and for whom government
contracting is an enigma. While these entities may have proven their capabilities doing business
with other private sector firms, current statutory competition requirements make it difficult for
these entities to prove themselves to federal agencies without competing against experienced
government contractors who are much more skilled on how to win a competition for a federal
agency requirement. In some cases, the compliance requirements associated with receiving
work, which can number in the dozens, create additional barriers for entities which lack the
resources to simultaneously provide technical support and learn the intricacies of numerous
government-unique record-keeping and reporting requirements.

This proposal would authorize a modest pilot to allow Defense and civilian agencies to
test — for a small number of acquisitions — a process where consideration is limited to one or
more start-up companies and companies that are established but have not done business with the
government but who can provide a needed innovation. The proposal anticipates that awards
would generally be made to small businesses. However, in recognition of the fact that solutions
may be offered by a large entity that has not previously done business with the government, the
proposal would authorize awards to entities of any size after giving special consideration to a
small business concern.

Innovation set-asides would supplement, not replace, the important tools that currently
exist as pathways into the federal marketplace — including subcontracting, the Small Business
Innovation Research program, the Small Business Administration’s 8(a) business development
program for small-disadvantaged businesses, and the mentor-protégé program where small
business protégés serve as prime contractors that are mentored by experienced large businesses.
Nor would the pilot substitute for incentives, such as value engineering, that may be used to
encourage incumbent federal contractors to work with their agencies to identify innovative
measures to reduce costs and increase quality. Instead, the innovation set-aside would provide
an alternative when those tools don’t easily allow agencies to reach new entrants offering the
types of solutions needed to meet their requirements.

Budgetary Implications: There would be no budgetary impact as a result of these legislative
changes because the proposal is only an authorization and would not increase the overall budget
requirements of the Department or any other federal agency.

Changes to Existing Law: This proposal would not change the text of existing law.






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

SEC. . PILOT PROGRAMS FOR AUTHORITY TO ACQUIRE INNOVATIVE
COMMERCIAL ITEMS USING GENERAL SOLICITATION
COMPETITIVE PROCEDURES.

(a) AUTHORITY.—

(1) IN GENERAL.—The head of an agency may carry out a pilot program, to be
known as a “commercial solutions opening pilot program”, under which innovative
commercial items may be acquired through a competitive selection of proposals resulting
from a general solicitation and the peer review of such proposals.

(2) HEAD OF AN AGENCY.—In this section,the term “head of an agency” means the
following:

(A) The Secretary of Defense.
(B) The Secretary of Homeland Security.
(C) The Administrator of General Services.
(3) APPLICABILITY OF SECTION.—This section applies to the following agencies:
(A) The Department of Defense.
(B) The Department of Homeland Security.
(C) The General Services Administration.
(b) TREATMENT AS COMPETITIVE PROCEDURES.—USse of general solicitation competitive
procedures for the pilot program under subsection (a) shall be considered—

(1) in the case of the Department of Defense, to be use of competitive procedures
for purposes of chapter 137 of title 10, United States Code; and

(2) in the case of the Department of Homeland Security and the General Services
Administration, to be use of competitive procedures for purposes divison C of title 41,

United States Code (as defined in section 152 of such title).
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(c) LimiTATION.—The head of an agency may not enter into a contract under the pilot

program for an amount in excess of $10,000,000.

(d) GuiIDANCE.—The head of an agency shall issue guidance for the implementation of

the pilot program under this section within that agency. Such guidance shall be issued in

consultation with the Office of Management and Budget and shall be posted for access by the

public.

(e) REPORT REQUIRED.—

(1) IN GENERAL.—Not later than three years after the date of the enactment of this

Act, the head of an agency shall submit to the congressional committees specified in

paragraph (3) a report on the activities the agency carried out under the pilot program.

(2) ELEMENTS OF REPORT.—Each report under this subsection shall include the

following:

(A) An assessment of the impact of the pilot program on competition.

(B) In the case of the Department of Defense, an assessment of the ability
under the pilot program to attract proposals from nontraditional defense
contractors (as defined in section 2302(9) of title 10, United States Code).

(C) A comparison of acquisition timelines for—

(i) procurements made using the pilot program; and
(i) procurements made using other competitive procedures that do
not use general solicitations.

(D) A recommendation on whether the authority for the pilot program
should be made permanent.

(3) The congressional committees specified in this paragraph are the following:
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(A) With respect to the Department of Defense, the Committee on Armed
Services of the Senate and the Committee on Armed Services of the House of
Representatives.
(B) With respect to the Department of Homeland Security and the General
Services Administration, the Committee on Homeland Security and
Governmental Affairs of the Senate and the Committee on Oversight and
Government Reform of the House of Representatives.
(e) DEFINITION.—In this section, the term “innovative” means—
(1) any new technology, process, or method, including research and development;
or
(2) any new application of an existing technology, process, or method.
(F) TERMINATION.—The authority to enter into a contract under a pilot program under this

section terminates on September 30, 2022.

Section-by-Section Analysis

This proposal would provide the Department of Defense (DoD), the Department of
Homeland Security (DHS), and the General Services Administration (GSA) new authority on a
pilot program basis to acquire innovative commercial items using general solicitation
competitive procedures. Currently, 10 USC 2302 permits DoD to use general solicitation
competitive procedures only for Science & Technology (S&T) research proposals (10
U.S.C.2302(2)(B)) and research proposals solicited pursuant to section 9 of the Small Business
Act (15 USC 638) (10 U.S.C.2302(2)(E)). Similar limitations apply to DHS and GSA. Use of
such authority for acquisition of innovative commercial items will support DoD, DHS, and GSA
efforts to access and adopt technical innovations from non-traditional sources, such as Silicon
Valley startup companies and small commercial firms. A pilot program, to be known as the
“commercial solutions opening” (CSO) pilot program, is needed because protracted acquisition
timelines do not fit the business model of companies that produce innovative commercial items.

The Comepetition in Contracting Act and the DoD statute on competition, 10 U.S.C. 2302,
and parallel authorites in title 41 for DHS and GSA define “competition” to include the general
solicitation technique used to obtain proposals through a Broad Agency Announcement (BAA).
In the fundamental scientific or engineering research area where a requirement is incapable of
specific definition, BAAs offer a considerable advantage over traditional Requests for Proposals





in that they afford offerors the maximum opportunity to propose specific tasks and a
corresponding technical approach of their own choosing in response to a broadly-defined area of
Government interest. Each proposal is evaluated on its individual merits rather than on a
comparative basis, and the Government has considerable latitude in determining which of the
submitted proposals it will fund.

However, the BAA solicitation technique is restricted to only basic and applied research
and that portion of development not related to a specific system or hardware program. In DoD,
for example, this restricts the use of BAAs to projects funded under the Research, Development,
Test, and Evaluation (RDT&E) appropriations” S&T budget categories 6.1 (Basic),

6.2 (Applied), and 6.3 (Advanced Technology Development). Although section 819 of the
National Defense Authorization Act for Fiscal Year 2010, as amended, provides temporary
authority for the Department to use BAAs to acquire projects funded under budget category 6.4
(Advanced Component Development), this authority may only be used by exercising a contract
option on a current DoD research project.

Since BAAs are limited to research and cannot be used to address a specific system or
hardware solution, a general solicitation technique specific to acquiring innovative commercial
items is needed. The CSO pilot program would allow the pilot agencies to access innovative
commercial technologies from Silicon Valley startup companies and small commercial firms that
otherwise would not do business with them currently. DoD, DHS, and GSA will each issue
guidance, in consultation with OMB, to implement this pilot program and also develop
appropriate training for offices that may have requirements that can be best met by innovative
commercial items.

Budget Implications: The proposal has no budgetary impact. This pilot authority to acquire
innovative commercial items using general solicitation competitive procedures would not
increase costs to the Government because this proposal only addresses procurement processes.

Changes to Existing Law: This proposal would not change the text of existing law.
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SEC. . MICRO-PURCHASE THRESHOLD APPLICABLE TO GOVERNMENT
PROCUREMENTS.

(a) INCREASE IN THRESHOLD.—Section 1902 of title 41, United States Code, is

amended—
(1) in subsection (a), by striking “$3,000” and inserting “$10,000”; and
(2) in subsections (d) and (e), by striking “not greater than $3,000” and inserting

“with a price not greater than the micro-purchase threshold”.

(b) OMB GuIDANCE.—The Director of the Office of Management and Budget shall
update the guidance in Circular A-123, Appendix B, as appropriate, to ensure that agencies—

(1) follow sound acquisition practices when making purchases using the

Government purchase card; and

(2) maintain internal controls that reduce the risk of fraud, waste, and abuse in

Government charge card programs.

(c) ConVENIENCE CHECKS.—A convenience check may not be used for an amount in
excess of one half of the micro-purchase threshold under section 1902(a) of title 41, United
States Code, or a lower amount set by the head of the agency, and use of convenience checks
shall comply with controls prescribed in OMB Circular A-123, Appendix B.

[PLEASE NOTE: THE “CHANGES TO EXISTING LAW” SECTION BELOW SETS OUT IN RED-
LINE FORMAT HOW THE LEGISLATIVE TEXT ABOVE WOULD AMEND EXISTING LAW.]

Section-by-Section Analysis

This proposal would increase the micro-purchase threshold (MPT) in Government
procurements from $3,000 to $10,000 so that federal agencies would have the option to authorize
personnel, as appropriate, to have higher limits on their Government purchase card, referred to
hereafter as “purchase card,” to facilitate easy and administratively efficient purchasing of small
dollar items. This increase would affect less than one percent of federal contract spending, but
could allow hundreds of thousands of transactions to be conducted more efficiently. This
proposal would not make changes to the thresholds in the Davis-Bacon Act or the Service





Contract Act. Nor would it change the threshold levels that are authorized during contingency
operations or certain other types of emergencies.

Purchase cards give agency end users an efficient tool to make simple purchases
themselves and, at the same time, offer a number of additional benefits for both the agency and
its vendors. In the two decades since the MPT was established, purchase cards have reduced
transaction costs for government payment offices by lowering the number of
budgetary/accounting entries that need to be processed in financial management systems,
allowed agencies to earn rebates, and helped vendors receive timely payment without the burden
of having to process government invoices. Equally important, by putting purchase cards into the
hands of properly trained end users to make purchase directly, the burden of making micro-
purchases has largely been lifted from the shoulders of contracting officers, allowing them to
instead give greater attention to larger, more complex procurements, where their acquisition
training and expertise can be put to better use and have greater impact.

In 2010, the MPT was adjusted for inflation from $2,500 to $3,000 and would be adjusted
again this year to $3,500, pursuant to authority provided in 41 U.S.C. 1908. While these
adjustments will help agencies to leverage the efficiencies of the purchase card for additional
small dollar transactions, there are many needs between $3,000 and $10,000 that can be more
efficiently acquired with a purchase card in the hands of a trained end user. Some of these
routine needs did not exist in the 1990s and therefore were not envisioned when the MPT level
was first established, such as those for digital services, including web applications, application
program interfaces, simple cloud services, scalable web hosting services, case management,
platforms to support on-line interactive dialogues, IT systems monitoring, and tools to measure
and improve digital customer experiences -- all of which can be purchased easily by program
and IT technical experts through existing government-wide and multi-agency contracts that
include pre-negotiated terms and conditions which are well suited for small dollar purchases.

The benefits of purchase cards cannot be realized unless coupled with smart buying
practices, such as those that encourage purchases through existing vehicles where they can meet
agency needs. For this reason, this proposal would require OMB to update Appendix B of
Circular A-123, Improving the Management of Government Charge Card Programs, (herein
after referred to as Appendix B) as appropriate, to reflect principles of category management that
encourage placement of orders against best in class vehicles and best practices for maximizing
opportunities for small businesses, as identified by OMB in its 2011 guidance implementing
section 1322 of the Small Business Jobs Act.

Purchase card activity must also be conducted in accordance with strong financial
management controls that help agencies detect and prevent fraud, waste and abuse. Accordingly,
the proposal would further require OMB to update Appendix B to reinforce and strengthen
existing controls applicable to current government purchase card transactions, appropriately
increase the oversight responsibilities of agency management and agency Inspectors General on
expenditures in accordance with the Government Charge Card Abuse Prevention Act of 2012,
P.L. 112-94, and reporting required by OMB Memorandum M-13-21, which implements the Act,
and align these controls with the threshold for mandatory reporting for certain financial
transactions.





Appendix B would also establish appropriate limits on the use of convenience checks, not
to exceed one half of the micro-purchase threshold. Convenience checks are generally only
authorized when a merchant does not accept a purchase card. Appendix B currently includes a
chapter on internal controls for convenience checks (Chapter 12). Specifically, convenience
checks may be written only to vendors who do not accept the purchase card, for emergency
incident response, and for other Agency approved purposes that comply with Public Law 104-
134, the Debt Collection Improvement Act of 1996. Controls on the use of convenience checks
will be updated not to exceed one half of the micro-purchase threshold, and limits on the use of
convenience checks will be identified in Appendix B.

In the past 10 years, Federal agencies have deployed a number of systems and internal
controls to reduce the risk of fraud, waste, abuse, and misuse associated with the purchase card.
Examples of agency actions include implementation of government-wide metrics for
Government charge cards programs under the General Services Administration (GSA) SmartPay
program to improve security including purchase card transactions. As part of Federal efforts,
GSA SmartPay has made available data analytics and data mining tools provided by servicing
banks and brands. The metrics identify potential areas of misuse or fraud for further
investigation in categories of disputed charges; single merchant spending; use of data analytics
tools; as well as a targeted group of questionable transactions.

Also for the Department of Defense (DoD), the Director of Defense Procurement and
Acquisition Policy (DPAP) maintains a robust website on the purchase card at
http://www.acq.osd.mil/dpap/pdi/pc/index.html. The website includes current Policy Documents
and Guides including the DoD Government Charge Card Guidebook for Establishing and
Managing Purchase, Travel, and Fuel Card Programs, dated May 30, 2014. The Guidebook’s
purpose is to help DoD officials establish and manage charge card programs. As required by
Appendix B, DPAP published the Purchase Card Management Plan (2014), which also outlines
policies and procedures used by DoD to ensure that the objectives of the DoD’s purchase card
program are realized and that an effective system of internal controls is in place to mitigate the
potential for fraud, misuse, and abuse. The DoD’s purchase card policies and procedures comply
with the conforming amendments to subsection (b) of section 2784 of title 10, United States
Code, as amended by the Government Charge Card Abuse Prevention Act. Additionally, DoD
policy requires all cardholders, approving officials, and certifying officials to complete basic
purchase card training prior to assuming their official purchase card program roles and
responsibilities. Purchase card refresher training is required every two years thereafter. These
courses are provided through Defense Acquisition University courses (CLG 001 and CLG 004).

Additionally, DoD has implemented automated oversight systems to provide managers
visibility of internal control effectiveness in mitigating the risk of improper purchases. Purchase
card participants are using DoD-wide systems to improve the accountability of their purchase
card programs, such as the automated systems (e.g. Purchase Card Online System (PCOLYS)) to
audit 100 percent of all DoD purchase card transactions. Through a set of risk predictive
business rules, PCOLS or a similar Navy capability, scores each transaction against data points
such as the merchant category code, cardholder spend limits, frequency of purchase card usage,
and where the transaction was made. On a monthly basis, these systems flag over 3 percent of
transactions that score in the highest risk categories, and alert the installation program
coordinator to conduct an independent review. The system also randomly flags about 1 percent
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of all other transactions for review by the cardholder’s immediate supervisor, or someone in his
or her chain of command. Each identified transaction is reviewed and addressed by the proper
authorities (e.g., the cardholder’s commander, base legal office, etc.). If it is determined that due
diligence was not exercised by a cardholder, a variety of remedies and punitive actions exist.
These include mandatory remedial training, card suspension, and other disciplinary actions under
applicable directives, regulations, Federal Law, and the Uniform Code of Military Justice or
civilian disciplinary actions. In addition, these systems are used to support quarterly and semi-
annual statistical and violation reports to OSD, which in turn submits the report to the OMB and
the GSA for analysis and policy recommendations.

Updates to Appendix B will be informed by the agency experiences and risk assessments
described above along with reports and audits from agencies and Inspectors General and other
applicable reviews. The Appendix will continue to hold agencies responsible for ensuring
authorizations for card holders are appropriate for that individual’s responsibilities and activities.
As a result, if this proposal is enacted, individual purchase card limits would not be raised
automatically. Instead, agencies would review existing limits and make adjustments based on
organizational need and the responsibilities of the end user. For instance, an agency may leave
unchanged an office manager’s current authorization level of $1,000 to make purchase card
transactions for office supplies from the OS3 contract established under the Federal Strategic
Sourcing Initiative if this limit remains sufficient in light of the organization’s needs for office
supplies. By contrast, the agency may raise the purchase card limits for technical personnel in
the agency’s digital strategy office for the reasons stated above, so that these users can make
purchases directly, rather than burdening their contracting officer for a rapid decision and
clearance to place an order. In situations where contracting officers continue making purchases
for the agency under $10,000, they will still benefit by being able to take advantage of the
efficiencies offered by the purchase card in conducting these transactions.

Finally, GSA will continue to ensure there is appropriate transparency of purchase card
activity on USASpending.gov so information on use of the purchase card below the micro-
purchase threshold is available to the public, consistent with agency security requirements.

Budgetary Implications: There would be no budgetary impact for the Department of
Defense or civilian agencies as a result of this legislative change because the proposal
only addresses the micro-purchase dollar threshold and would not increase the overall budget
requirements of the Department of Defense or other agencies.

Changes to Existing Law: This proposal would amend title 41, United States Code, as
follows:

TITLE 41, UNITED STATES CODE
8 1902. Procedures applicable to purchases below micro-purchase threshold

(a) DerINITION.—For purposes of this section, the micro-purchase threshold is $3;000
$10,000.





(b) CoMPLIANCE WITH CERTAIN REQUIREMENTS AND NONAPPLICABILITY OF CERTAIN
AUTHORITY.—

(1) COMPLIANCE WITH CERTAIN REQUIREMENTS.—The head of each executive
agency shall ensure that procuring activities of that agency, when awarding a contract
with a price exceeding the micro-purchase threshold, comply with the requirements of
section 8(a) of the Small Business Act (15 U.S.C. 637(a)), section 2323 of title 10, and
section 7102 of the Federal Acquisition Streamlining Act of 1994 (Public Law 103-
355, 15 U.S.C. 644 note).

(2) NONAPPLICABILITY OF CERTAIN AUTHORITY.—The authority under part
13.106(a)(1) of the Federal Acquisition Regulation (48 C.F.R. 13.106(a)(1)), as in
effect on November 18, 1993, to make purchases without securing competitive
quotations does not apply to a purchase with a price exceeding the micro-purchase
threshold.

(c) NONAPPLICABILITY OF CERTAIN PROVISIONS.—AnN executive agency purchase with
an anticipated value of the micro-purchase threshold or less is not subject to section 15(j) of
the Small Business Act (15 U.S.C. 644(j)) and chapter 83 of this title.

(d) PURCHASES WITHOUT COMPETITIVE QUOTATIONS.—A purchase with a price not
greater than $3,000-the micro-purchase threshold may be made without obtaining
competitive quotations if an employee of an executive agency or a member of the armed
forces, authorized to do so, determines that the price for the purchase is reasonable.

(e) EQuITABLE DISTRIBUTION.—Purchases with a price not greater than $3;000-the_
micro-purchase threshold shall be distributed equitably among qualified suppliers.

(f) IMPLEMENTATION THROUGH FEDERAL ACQUISITION REGULATIon.—This section
shall be implemented through the Federal Acquisition Regulation.
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SEC. . SIMPLIFICATION OF THE PROCESS FOR PREPARATION AND
EVALUATION OF PROPOSALS FOR CERTAIN SERVICE
CONTRACTS.

(a) CONTRACTING UNDER TITLE 41, UNITED STATES CODE.—Section 3306(c) of title 41,

United States Code, is amended—

(1) in paragraph (1), by inserting “except as provided in paragraph (3),” in
subparagraphs (B) and (C) after the subparagraph designation; and

(2) by adding at the end the following new paragraphs:

“(3) EXCEPTIONS FOR CERTAIN INDEFINITE DELIVERY, INDEFINITE QUANTITY
MULTIPLE-AWARD CONTRACTS AND CERTAIN FEDERAL SUPPLY SCHEDULE CONTRACTS.—If
the head of an agency issues a solicitation for multiple task or delivery order contracts
under section 4103 of this title, or a Federal supply schedule contract under section
501(b) of title 40 and section 152(3) of this title, for the same or similar services and
intends to make a contract award to each qualifying offeror—

“(A\) cost or price to the Federal Government need not, at the

Government’s discretion, be considered under subparagraph (B) of paragraph (1)

as an evaluation factor for the contract award; and

“(B) if, pursuant to subparagraph (A), cost or price to the Federal
Government is not considered as an evaluation factor for the contract award—
“(i) the disclosure requirement of subparagraph (C) of paragraph
(2) shall not apply; and
“(ii) cost or price to the Federal Government shall be considered in

conjunction with the issuance of a task or delivery order under any
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contract resulting from the solicitation that is awarded pursuant to section
501(b) of title 40 and section 152(3) of this title.
“(4) QUALIFYING OFFEROR DEFINED.—In paragraph (3), the term “qualifying
offeror’ means an offeror that—
“(A) is determined to be a responsible source;
*(B) submits a proposal that conforms to the requirements of the
solicitation; and
(C) the contracting officer has no reason to believe would likely offer
other than fair and reasonable pricing.”.

(b) CONTRACTING UNDER TITLE 10, UNITED STATES CODE.—Section 2305(a)(3) of title
10, United States Code, is amended—

(1) in subparagraph (A), by inserting “(except as provided in subparagraph (C))”
in clauses (ii) and (iii) after “shall”; and

(2) by adding at the end the following new subparagraphs:

“(C) If the head of an agency issues a solicitation for multiple task or delivery order
contracts under section 2304a(d)(1)(B) of this title for the same or similar services and intends to
make a contract award to each qualifying offeror—

“(i) cost or price to the Federal Government need not, at the Government’s
discretion, be considered under clause (ii) of subparagraph (A) as an evaluation factor for
the contract award; and

“(ii) if, pursuant to clause (i), cost or price to the Federal Government is not
considered as an evaluation factor for the contract award—

“(1) the disclosure requirement of clause (iii) of subparagraph (A) shall not





apply; and
“(1) cost or price to the Federal Government shall be considered in

conjunction with the issuance pursuant to section 2304c(b) of this title of a task or
delivery order under any contract resulting from the solicitation.

“(D) In subparagraph (C), the term *qualifying offeror’ means an offeror that—
“(i) is determined to be a responsible source;
“(ii) submits a proposal that conforms to the requirements of the solicitation; and
“(iii) the contracting officer has no reason to believe would likely offer other than

fair and reasonable pricing.”.

Section-by-Section Analysis

This proposal would help to reduce complexity and improve the efficiency and
effectiveness of the Federal acquisition process by allowing service contractors seeking to
become contract holders under multiple award task order contracts to qualify to sell services
based on non-price or cost factors if price or cost is considered prior to the award of every task
order. Focusing on non-price factors at the time of initial contract award and allowing pricing to
be negotiated as tasks are competed would reduce burden for both contractors and government
evaluators without diluting the effectiveness of the up-front competition among offerors seeking
to become contract holders.

Specifically, the proposal would amend title 41, United States Code, with respect to
civilian contracting, and title 10, United States Code, with respect to defense contracting, to
provide an exception to the existing statutory requirement to include cost or price to the Federal
Government as an evaluation factor that must be considered in the evaluation of proposals for all
contracts. The exception would only apply, if the Government elects at its discretion to invoke
for a given solicitation, to multiple award task or delivery order contracts to acquire services.
Furthermore, the exception would only apply in those instances where the Government intends to
make a contract award to each qualifying offeror, thus affording maximum opportunity for
effective competition at the task order level. An offeror would be qualified only if it is a
responsible source, submits a proposal that conforms to the requirements of the solicitation, and
IS a source that the contracting officer has no reason to believe would likely submit other than
fair and reasonable pricing for orders.

Today, the vast majority of government contractors sell common, repetitive services to the
government through multiple award contracts and the Multiple Award Schedules. In FY 2014, more
than 51 percent of all service contract dollars obligated for FY 2014 were executed under these types
of contracts. These contract vehicles have become increasingly popular tools for the acquisition
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workforce over the years because the ability to award task orders after conducting simplified
competitions among prequalified contractors saves them the time and administrative cost of having to
go into the marketplace to conduct a full-blown competition open to any interested source each time
an every-day need arises.

Despite the efficiencies of multiple award contracts, current processes for competing to
become a multiple award contract or Schedules contract holder have proven to be unnecessarily
complicated for both contractors and the Government with respect to pricing because statutory
provisions in the Competition in Contracting Act (CICA) require agencies to consider cost or price as
a factor in the evaluation of proposals. These requirements, which went into effect in the 1980s, pre-
date the authority most agencies use to award multiple award contracts, which was codified as part of
the Federal Acquisition Streamlining Act of 1994. Insight gained after 1994 (i.e., well after the
enactment of CICA), has identified certain procedural challenges. In particular, the evaluation of
cost or price as a source selection factor in determining which offerors will receive initial
contract awards for service contracts is problematic at best and is, in many cases for all intents
and purposes, meaningless because many, if not most, services do not lend themselves to
commoditized pricing that might be evaluated against an independent government cost estimate.
As a result, most up-front cost proposals that offerors must develop are a poor indicator of
whether a contractor is likely to provide good value when a specific task arises. Despite this,
both the Government Accountability Office and the Court of Federal Claims have held that
agencies must consider cost or price in the initial award of contracts. See, for example, SERCO
INC. v. United States, 81 Fed. Cl. 463, 492 (COFC) (March 2008) citing MIL Corp., 2004 WL
3190217, at 7.

There are two primary techniques that the GAO has recognized as legitimate methods to
evaluate cost and price. Each technique has to account for the “indefinite” nature of an indefinite
delivery/indefinite quantity (IDIQ) arrangement. By definition, the agency does not know
specifically at the time the award is made to what extent the contract vehicle will be used to
place orders. One technique is for the agency to structure solicitation to instruct offerors to fill in
a table in their proposal listing their labor rates for services. Another method is to instruct
offerors to respond to a hypothetical (“sample”) task.

When using the rate table technique, agencies must develop estimates of the quantity and
mix of various labor hours based on historical experience of similar services acquired in the past.
These estimates reflect what the agency expects to experience over the life of the new contract.
For evaluation purposes, the agency multiplies its estimated hours against the offerors’ proposed
rates to arrive at the evaluated price. A similar technique is used to establish price reasonableness
on Federal Supply Schedule (FSS) contracts. The Government compares a contractor’s prices
and price-related terms and conditions with those offered to their other customers. Through
analysis and negotiations, the Government establishes a favorable pricing relationship in
comparison to one of the contractor’s customers (or category of customers) and then maintains
that pricing relationship for the life of the contract. In order to carry out this practice, the
Government collects pricing information and related terms and conditions through Commercial
Sales Practices (CSP) disclosures and enforces the pricing relationship through General Services
Administration Acquisition Regulation (GSAR) clause 552.238-75, Price Reductions.





Although the rate table method has been accepted by the GAO as a valid means to
evaluate price in multiple award IDIQ contracts, the technique is flawed because it presumes that
a given set of fully loaded labor rates can be meaningfully evaluated by comparing one offeror’s
set to another’s. The flaw lies in the fact that each prospective offeror has its own unique array
of labor categories and its own unique disclosure statement that governs how work will be
proposed and executed. Despite an agency’s best attempt to develop and normalize a common
set of labor rate categories from which each offeror will be required to propose, this set will
invariably not correlate to the company’s actual labor structure. As a result, there is an artificial
basis for comparison. Furthermore, the rate table technique runs counter to the statutory
preference for performance-based service contracting. It should not matter how a particular
offeror’s proposed fully burdened labor rates compare another’s if the awardees are required to
propose bottom line firm fixed prices to perform task orders under performance-based terms.
Since the rate table technique simply multiplies the offerors’ rates by the Government’s
estimated hours, the evaluated price does not reflect any consideration for the fact that one
offeror might ultimately bid an innovative or efficient means to accomplish the work under a
particular task order.

An alternative to the rate table method is the use of sample tasks. When an agency lacks
historical data from which to establish an estimate of the mix and quantity of labor hours to be
expended over the life of the IDIQ contract, it may employ the sample task technique as a means
to evaluate cost or price (as well as technical factors). The GAO found this approach may
provide a reasonable basis to evaluate cost, even if it results in substantial variations in offeror
responses (see Matter of High-Point Schaer, B-242616, May 28, 1991).

However, in another case, the GAO sustained the protestor’s contention that the agency’s
price evaluation to acquire travel services under a multiple award IDIQ arrangement was flawed
because the agency’s request for proposals did not require offerors to propose binding prices for
which they would be required to honor in future task order proposals (see In Matter of CW
Government Travel Inc.—Reconsideration, B-295530, July 25, 2005 at 10). The GAO held that
“[b]ecause the sample task pricing is not binding, a price realism and reasonableness analysis
based on that pricing provides no meaningful assessment of the likely cost to the government of
an offeror’s proposal.” When offerors are held bound under the resultant IDIQ contract to the
rates proposed in their sample task order, agencies are able to assert that they fulfilled the current
statutory requirement to evaluate cost or price to the Government. As a technique, agencies
typically incorporate sample task rates as ceiling rates in the resultant contract, which enables
awardees to bid lower rates (if they desire) in individual task order proposals. However,
agencies often structure IDIQ service contracts to afford flexibility to award task orders under
the full range of contract types and when cost reimbursable orders are used, it is not appropriate
to cap the order rates at the “ceiling” rates bid in the sample task. Notably, in the
aforementioned case, the GAO decision stated, “We acknowledge that the evaluation of price or
cost in the award of an ID/IQ ‘umbrella’ contract can be challenging, particularly in the
procurement of services, because the more meaningful price competition may take place at the
time individual task or delivery orders are to be issued.”

Relieving the requirement to account for cost or price when evaluating proposals for the
initial award of any of the two categories of covered IDIQ contracts will enable procurement
officials to focus their energy on establishing and evaluating the non-price factors that will result
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in more meaningful distinctions among offerors. Source selection officials typically spend
(collectively) hundreds of hours evaluating cost and price as a factor in awarding any given
multiple award IDIQ contract to acquire services. This is non-value added effort since the
meaningful evaluation of cost and price takes place at the point in time when subsequent task or
delivery order proposals are evaluated.

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Changes to Existing Law: The proposal would amend section 3306 of title 41, United States
Code, and section 2305 of title 10, United States Code, as follows:

TITLE 41, UNITED STATES CODE

83306. Planning and solicitation requirements

(a) PLANNING AND SPECIFICATIONS.—

(1) PREPARING FOR PROCUREMENT.—In preparing for the procurement of property or
services, an executive agency shall—

(A) specify its needs and solicit bids or proposals in a manner designed to achieve
full and open competition for the procurement;

(B) use advance procurement planning and market research; and

(C) develop specifications in the manner necessary to obtain full and open
competition with due regard to the nature of the property or services to be acquired.
(2) REQUIREMENTS OF SPECIFICATIONS.—Each solicitation under this division shall

include specifications that—

(A) consistent with this division, permit full and open competition; and

(B) include restrictive provisions or conditions only to the extent necessary to
satisfy the needs of the executive agency or as authorized by law.

(3) TyPES OF SPECIFICATIONS.—For the purposes of paragraphs (1) and (2), the type
of specification included in a solicitation shall depend on the nature of the needs of the
executive agency and the market available to satisfy those needs. Subject to those needs,
specifications may be stated in terms of—

(A) function, so that a variety of products or services may qualify;

(B) performance, including specifications of the range of acceptable
characteristics or of the minimum acceptable standards; or

(C) design requirements.

(b) CONTENTS OF SOLICITATION.—In addition to the specifications described in subsection
(a), each solicitation for sealed bids or competitive proposals (other than for a procurement for
commercial items using special simplified procedures or a purchase for an amount not greater
than the simplified acquisition threshold) shall at a minimum include—

(1) a statement of—

(A) all significant factors and significant subfactors that the executive agency
reasonably expects to consider in evaluating sealed bids (including price) or
competitive proposals (including cost or price, cost-related or price-related factors
and subfactors, and noncost-related or nonprice-related factors and subfactors); and

(B) the relative importance assigned to each of those factors and subfactors; and
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(2)(A) in the case of sealed bids—

(i) a statement that sealed bids will be evaluated without discussions with the
bidders; and

(ii) the time and place for the opening of the sealed bids; or
(B) in the case of competitive proposals-

(i) either a statement that the proposals are intended to be evaluated with, and the
award made after, discussions with the offerors, or a statement that the proposals are
intended to be evaluated, and the award made, without discussions with the offerors
(other than discussions conducted for the purpose of minor clarification) unless
discussions are determined to be necessary; and

(ii) the time and place for submission of proposals.

(c) EVALUATION FACTORS.—
(1) IN GENERAL.—In prescribing the evaluation factors to be included in each
solicitation for competitive proposals, an executive agency shall—

(A) establish clearly the relative importance assigned to the evaluation factors and
subfactors, including the quality of the product or services to be provided (including
technical capability, management capability, prior experience, and past performance
of the offeror);

(B) except as provided in paragraph (3), include cost or price to the Federal
Government as an evaluation factor that must be considered in the evaluation of
proposals; and

(C) except as provided in paragraph (3), disclose to offerors whether all
evaluation factors other than cost or price, when combined, are—

(1) significantly more important than cost or price;

(i) approximately equal in importance to cost or price; or

(iii) significantly less important than cost or price.

(2) RESTRICTION ON IMPLEMENTING REGULATIONS.—Regulations implementing
paragraph (1)(C) may not define the terms “significantly more important” and
“significantly less important” as specific numeric weights that would be applied
uniformly to all solicitations or a class of solicitations.

(3) EXCEPTIONS FOR CERTAIN INDEFINITE DELIVERY, INDEFINITE QUANTITY
MULTIPLE-AWARD CONTRACTS AND CERTAIN FEDERAL SUPPLY SCHEDULE CONTRACTS.—If
the head of an agency issues a solicitation for multiple task or delivery order contracts
under section 4103 of this title, or a Federal supply schedule contract under section
501(b) of title 40 and section 152(3) of this title, for the same or similar services and
intends to make a contract award to each qualifying offeror—

(A) cost or price to the Federal Government need not, at the Government’s
discretion, be considered under subparagraph (B) of paragraph (1) as an
evaluation factor for the contract award; and

(B) if, pursuant to subparagraph (A), cost or price to the Federal
Government is not considered as an evaluation factor for the contract award—

(i) the disclosure requirement of subparagraph (C) of paragraph (1)
shall not apply; and

(ii) cost or price to the Federal Government shall be considered in
conjunction with the issuance of a task or delivery order under any
contract resulting from the solicitation that is awarded pursuant to section
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501(b) of title 40 and section 152(3) of this title.
(4) QUALIFYING OFFEROR DEFINED.—In paragraph (3), the term “qualifying offeror”
means an offeror that—
(A) is determined to be a responsible source;
(B) submits a proposal that conforms to the requirements of the solicitation; and
(C) the contracting officer has no reason to believe would likely offer other than
fair and reasonable pricing.

(d) ADDITIONAL INFORMATION IN SOLICITATION.—This section does not prohibit an
executive agency from—
(1) providing additional information in a solicitation, including numeric weights for
all evaluation factors and subfactors on a case-by-case basis; or
(2) stating in a solicitation that award will be made to the offeror that meets the
solicitation's mandatory requirements at the lowest cost or price.

(e) LIMITATION ON EVALUATION OF PURCHASE OPTIONS.—AN executive agency, in issuing
a solicitation for a contract to be awarded using sealed bid procedures, may not include in the
solicitation a clause providing for the evaluation of prices for options to purchase additional
property or services under the contract unless the executive agency has determined that there is a
reasonable likelihood that the options will be exercised.

(f) *k*k

TITLE 10, UNITED STATES CODE

82305. Contracts: planning, solicitation, evaluation, and award procedures

(@)(2)(A) In preparing for the procurement of property or services, the head of an agency
shall—

(1) specify the agency's needs and solicit bids or proposals in a manner designed to
achieve full and open competition for the procurement;

(ii) use advance procurement planning and market research; and

(iii) develop specifications in such manner as is necessary to obtain full and open
competition with due regard to the nature of the property or services to be acquired.

(B) Each solicitation under this chapter shall include specifications which—

(1) consistent with the provisions of this chapter, permit full and open competition;
and

(i) include restrictive provisions or conditions only to the extent necessary to satisfy
the needs of the agency or as authorized by law.

(C) For the purposes of subparagraphs (A) and (B), the type of specification included in a
solicitation shall depend on the nature of the needs of the agency and the market available to
satisfy such needs. Subject to such needs, specifications may be stated in terms of—

(i) function, so that a variety of products or services may qualify;
(i) performance, including specifications of the range of acceptable characteristics or
of the minimum acceptable standards; or

8





(iii) design requirements.

(2) In addition to the specifications described in paragraph (1), a solicitation for sealed
bids or competitive proposals (other than for a procurement for commercial items using special
simplified procedures or a purchase for an amount not greater than the simplified acquisition
threshold) shall at a minimum include—

(A) a statement of—

(1) all significant factors and significant subfactors which the head of the agency
reasonably expects to consider in evaluating sealed bids (including price) or
competitive proposals (including cost or price, cost-related or price-related factors
and subfactors, and noncost-related or nonprice-related factors and subfactors); and

(ii) the relative importance assigned to each of those factors and subfactors; and
(B)(i) in the case of sealed bids—

(1) a statement that sealed bids will be evaluated without discussions with the
bidders; and

(11) the time and place for the opening of the sealed bids; or
(ii) in the case of competitive proposals—

() either a statement that the proposals are intended to be evaluated with, and
award made after, discussions with the offerors, or a statement that the proposals are
intended to be evaluated, and award made, without discussions with the offerors
(other than discussions conducted for the purpose of minor clarification) unless
discussions are determined to be necessary; and

(11) the time and place for submission of proposals.

(3)(A) In prescribing the evaluation factors to be included in each solicitation for
competitive proposals, the head of an agency—

(1) shall clearly establish the relative importance assigned to the evaluation factors
and subfactors, including the quality of the product or services to be provided (including
technical capability, management capability, prior experience, and past performance of
the offeror);

(ii) shall (except as provided in subparagraph (C)) include cost or price to the Federal
Government as an evaluation factor that must be considered in the evaluation of
proposals); and

(iii) shall (except as provided in subparagraph (C)) disclose to offerors whether all
evaluation factors other than cost or price, when combined, are—

(1) significantly more important than cost or price;

(11) approximately equal in importance to cost or price; or

(1) significantly less important than cost or price.

(B) The regulations implementing clause (iii) of subparagraph (A) may not define the
terms “significantly more important” and “significantly less important” as specific numeric
weights that would be applied uniformly to all solicitations or a class of solicitations.

(C) If the head of an agency issues a solicitation for multiple task or delivery order
contracts under section 2304a(d)(1)(B) of this title for the same or similar services and intends to
make a contract award to each qualifying offeror—

(i) cost or price to the Federal Government need not, at the Government’s

discretion, be considered under clause (ii) of subparagraph (A) as an evaluation factor for

the contract award; and






(1) if, pursuant to clause (i), cost or price to the Federal Government is not
considered as an evaluation factor for the contract award—
(1) the disclosure requirement of clause (iii) of subparagraph (A) shall not
apply; and
(11 cost or price to the Federal Government shall be considered in
conjunction with the issuance pursuant to section 2304c(b) of this title of a task or
delivery order under any contract resulting from the solicitation.

(D) In subparagraph (C), the term “gualifying offeror” means an offeror that—

(1) is determined to be a responsible source;

(ii) submits a proposal that conforms to the requirements of the solicitation; and

(iii) the contracting officer has no reason to believe would likely offer other than
fair and reasonable pricing.

(4) Nothing in this subsection prohibits an agency from—

(A) providing additional information in a solicitation, including numeric weights for
all evaluation factors and subfactors on a case-by-case basis; or

(B) stating in a solicitation that award will be made to the offeror that meets the
solicitation's mandatory requirements at the lowest cost or price.

(5) The head of an agency, in issuing a solicitation for a contract to be awarded using
sealed bid procedures, may not include in such solicitation a clause providing for the evaluation
of prices for options to purchase additional property or services under the contract unless the
head of the agency has determined that there is a reasonable likelihood that the options will be
exercised.

(b) *kk
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SEC. . INCREASE IN SIMPLIFIED ACQUISITION THRESHOLD.
Section 134 of title 41, United States Code, is amended by striking “$100,000” and
inserting “$500,000”.
Section-by-Section Analysis

This proposal would help reduce complexity and increase the efficiency and effectiveness
of the federal buying process for small businesses and other businesses that currently sell goods
and services to the government in amounts between $150,000 and $500,000. This proposal
would increase the simplified acquisition threshold (SAT) under title 41, United States Code so
that acquisitions in this dollar range can take advantage of the same processes as small dollar
purchases rather than being subject to the same complex rules required for multi-million dollar
contracts.

In 1994, Congress created the simplified acquisition threshold (SAT) to enable agencies
to acquire small dollar acquisitions below the threshold with minimum transaction costs and
Government-unique burdens. This proposal would increase the SAT from its present value of
$150,000 to $500,000. This increase would recognize that transactions in this dollar range
typically bear the characteristics of small dollar transactions and should therefore be treated as
SAT purchases rather than being subject to government-unique compliance requirements that are
applied to multi-million dollar acquisitions.

SAT purchases subject contractors to fewer compliance requirements, including those
calling for formal programs, certifications, reporting, and oversight. In addition, SAT purchases
allow agencies to transact with interested sources using simplified acquisition procedures, which
generally entail shorter solicitations, greater reliance on a contractor’s existing product literature,
simpler evaluation processes and less detailed documentation. As a result of this relief, contract
actions under the SAT often bear a greater similarity to generally accepted commercial practices
when compared to larger procurements, which makes it easier and less costly for agencies and
contractors to do business.

When the SAT was first created, Congress established the threshold at $100,000. In
2010, the Federal Acquisition Regulatory Council (FAR Council) raised the threshold to
$150,000 to reflect inflation, pursuant to authority provided by 41 U.S.C. 1908. While this
adjustment has been beneficial, it leaves acquisitions between $150,000 and $500,000 subject to
the same compliance requirements as a contract for millions of dollars or more even though these
modestly sized acquisitions typically share many of the same characteristics as small dollar
acquisitions — namely, the agency has requirements that can be satisfied with commercial
products and services. This proposal would raise the threshold to $500,000 so that Defense and
civilian agencies could apply a simplified and faster procurement approach to approximately
15,000 more procurement transactions than is possible under the existing threshold of $150,000.
An increased SAT would not only lower transaction costs for established contractors (small and
large) that are currently selling to the government in this dollar range, but also simplify the
learning curve for qualified contractors who wish to sell to the government but have little or no





experience doing so. This increase involves only about 1 percent of Federal contracting dollars
(about $4.5 billion in fiscal year (FY) 2013), thus leaving the majority of government spending
under the compliance controls intended for large contracts.

Budgetary Implications: There would be no budgetary impact as a result of the change in this
proposal because the proposal is only an authorization and would not increase the overall budget
requirements of the Department or any other Federal agency.

Changes to Existing Law: This proposal would amend title 41, United States Code as follows:
TITLE 41, UNITED STATES CODE
8§ 134. Simplified acquisition threshold

In division B, the term “simplified acquisition threshold” means $166;666 $500,000.
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