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SEC. 1207. MAINTENANCE OF PROHIBITION ON PROCUREMENT BY 1 


DEPARTMENT OF DEFENSE OF COMMUNIST CHINESE-ORIGIN 2 


ITEMS THAT MEET THE DEFINITION OF “600 SERIES” ITEMS ON 3 


THE COMMERCE CONTROL LIST. 4 


 (a) IN GENERAL.—Section 1211 of the National Defense Authorization Act for Fiscal 5 


Year 2006 (Public Law 109-163; 10 U.S.C. 2302 note) is amended— 6 


 (1) in subsection (b), by inserting  “or in the 600 series of the control list of the 7 


Export Administration Regulations” after “the International Trafficking in Arms 8 


Regulations”; and 9 


 (2) in subsection (e), by adding at the end the following new paragraph: 10 


 “(3) The term ‘600 series of the control list of the Export Administration 11 


Regulations’ means the 600 series of the Commerce Control List contained in 12 


Supplement No. 1 to part 774 of subtitle B of title 15 of the Code of Federal 13 


Regulations.”. 14 


 (b) TECHNICAL CORRECTIONS TO ITAR REFERENCES.—Subsections (b) and (e)(2) of such 15 


section are amended by striking “Trafficking” and inserting “Traffic”. 16 


 


Section-by-Section Analysis 


 


 Section 1211 of the National Defense Authorization Act (NDAA) for Fiscal Year 2006 


(Public Law 109-163) prohibits the Secretary of Defense from procuring goods or services, 


through a contract or any subcontract (at any tier), from any Communist Chinese military 


company if those goods or services are on the munitions list of the International Traffic in Arms 


Regulations.  The term “munitions list of the International Trafficking in Arms Regulations” is 


currently defined in the statute as the United States Munitions List (USML), – which imposes 


controls on defense articles and defense services. 


 


 The Administration is revising the USML in order to better protect and enhance U.S. 


national security interests.  Items remaining on the USML are those that provide the United 


States with a critical military or intelligence advantage or otherwise warrant such controls; all 
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other military items are being moved to the jurisdiction of the “600 series” of the Commerce 


Control List, – which will increase allied access to such items.  This will enhance U.S. national 


security by: (i) improving interoperability of U.S. military forces with allied countries, (ii) 


strengthening the U.S. industrial base by, among other things, reducing the incentives for foreign 


manufacturers to “design out” and avoid U.S.-origin content and services, and (iii) allowing 


officials to focus government resources on transactions that pose greater concern.  The 


Administration has concluded that, even though the items moved to the “600 series” are less- 


sensitive items, they are still military items and should remain prohibited for export to 


destinations subject to United States arms embargoes and, in the case of comparable Communist 


China-origin items, should remain prohibited from procurement by the Department of Defense. 


 


 Consistent with the intent of Congress to prohibit Department of Defense procurement of 


military items from Communist Chinese military companies, the Department seeks an 


amendment to Section 1211 of the NDAA for FY 2006 to include military items moved from the 


USML to the “600 series” of the Commerce Control List.  This will ensure the prohibition 


remains in place for the same universe of items as currently required under Section 1211 and can 


be implemented in a change to Defense Federal Acquisition Regulations Supplement (DFARS) 


Clause 225.770.  The amendment does not expand or narrow the scope of items subject to the 


current prohibition.  Without an amendment, the Department of Defense could not maintain the 


prohibition.  As a result, legislation is necessary to effectively and more efficiently maintain the 


current prohibition and ensure that Communist Chinese-origin military items are not procured by 


the Department of Defense in order to protect the security of the supply chain for U.S. weapons 


systems and other defense programs. 


 


Budget Implications: 


   


Resource Requirements ($Millions) 


 FY 


2015 


FY 


2016 


FY 


2017 


FY 


2018 


FY 


2019 


Appropriation 


From 


Budget 


Activity 


Dash-1 


Line 


Item 


Program 


Element 


DTSA - - - - - O&M, DW 04 200 0901532D8T 


 


 


Changes to Existing Law:  This proposal would make the following changes to section 1211 of 


National Defense Authorization Act (NDAA) for Fiscal Year 2006 (Public Law 109-163): 


 


SEC. 1211. PROHIBITION ON PROCUREMENTS FROM COMMUNIST CHINESE 


MILITARY COMPANIES.  


 


 (a) PROHIBITION.–The Secretary of Defense may not procure goods or services described 


in subsection (b), through a contract or any subcontract (at any tier) under a contract, from any 


Communist Chinese military company. 


 


 (b) GOODS AND SERVICES COVERED. – For purposes of subsection (a), the goods and 


services described in this subsection are goods and services on the munitions list of the 
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International Trafficking Traffic in Arms Regulations or in the 600 series of the control list of the 


Export Administration Regulations, other than goods or services procured – 


 (1) in connection with a visit by a vessel or an aircraft of the United States Armed 


Forces to the People's Republic of China; 


 (2) for testing purposes; or 


 (3) for purposes of gathering intelligence. 


 


 (c) WAIVER AUTHORIZED.-The Secretary of Defense may waive the prohibition in 


subsection (a) if the Secretary determines that such a waiver is necessary for national security 


purposes and the Secretary submits to the congressional defense committees a report described in 


subsection (d) not less than 15 days before issuing the waiver under this subsection. 


 


 (d) REPORT.-The report referred to in subsection (c) is a report that identifies the specific 


reasons for the waiver issued under subsection (c) and includes recommendations as to what 


actions may be taken to develop alternative sourcing capabilities in the future. 
 


 (e) DEFINITIONS. – In this section: 


 (1) The term “Communist Chinese military company” has the meaning provided 


that term by section 1237(b)(4) of the Strom Thurmond National Defense Authorization 


Act for Fiscal Year 1999 (50 U.S.C. 1701 note). 


 (2) The term “munitions list of the International Trafficking Traffic in Arms 


Regulations” means the United States Munitions List contained in part 121 of subchapter 


M or title 22 of the Code of Federal Regulations. 


 (3) The term “600 series of the control list of the Export Administration 


Regulations” means the 600 series of the Commerce Control List contained in 


Supplement No. 1 to part 774 of subtitle B of title 15 of the Code of Federal Regulations. 
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SEC. 1051. CONSULAR NOTIFICATION COMPLIANCE. 1 


 (a) PETITION FOR REVIEW.— 2 


 (1) JURISDICTION.—Notwithstanding any other provision of law, a Federal court 3 


shall have jurisdiction to review the merits of a petition claiming violation of Article 4 


36(1)(b) or (c) of the Vienna Convention on Consular Relations, done at Vienna April 24, 5 


1963, or a comparable provision of a bilateral international agreement addressing 6 


consular notification and access, filed by an individual convicted and sentenced to death 7 


by any Federal or State court before the date of enactment of this Act. 8 


 (2) STANDARD.—To obtain relief, an individual described in paragraph (1) must 9 


make a showing of actual prejudice to the criminal conviction or sentence as a result of 10 


the violation. The court may conduct an evidentiary hearing if necessary to supplement 11 


the record and, upon a finding of actual prejudice, shall order a new trial or sentencing 12 


proceeding. 13 


 (3) LIMITATIONS.— 14 


 (A) INITIAL SHOWING.—To qualify for review under this subsection, a 15 


petition must make an initial showing that— 16 


 (i) a violation of Article 36(1)(b) or (c) of the Vienna Convention 17 


on Consular Relations, done at Vienna April 24, 1963, or a comparable 18 


provision of a bilateral international agreement addressing consular 19 


notification and access, occurred with respect to the individual described 20 


in paragraph (1); and 21 


 (ii) if such violation had not occurred, the consulate would have 22 


provided assistance to the individual. 23 
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 (B) EFFECT OF PRIOR ADJUDICATION.—A petition for review under this 1 


subsection shall not be granted if the claimed violation described in paragraph (1) 2 


has previously been adjudicated on the merits by a Federal or State court of 3 


competent jurisdiction in a proceeding in which no Federal or State procedural 4 


bars were raised with respect to such violation and in which the court provided 5 


review equivalent to the review provided in this subsection, unless the 6 


adjudication of the claim resulted in a decision that was based on an unreasonable 7 


determination of the facts in light of the evidence presented in the prior Federal or 8 


State court proceeding. 9 


 (C) FILING DEADLINE.—A petition for review under this subsection shall 10 


be filed within 1 year of the later of— 11 


 (i) the date of enactment of this Act; 12 


 (ii) the date on which the Federal or State court judgment against 13 


the individual described in paragraph (1) became final by the conclusion 14 


of direct review or the expiration of the time for seeking such review; or 15 


 (iii) the date on which the impediment to filing a petition created 16 


by Federal or State action in violation of the Constitution or laws of the 17 


United States is removed, if the individual described in paragraph (1) was 18 


prevented from filing by such Federal or State action. 19 


 (D) TOLLING.—The time during which a properly filed application for 20 


State post-conviction or other collateral review with respect to the pertinent 21 


judgment or claim is pending shall not be counted toward the 1-year period of 22 


limitation. 23 







3 


 (E) TIME LIMIT FOR REVIEW.—A Federal court shall give priority to a 1 


petition for review filed under this subsection over all noncapital matters. With 2 


respect to a petition for review filed under this subsection and claiming only a 3 


violation described in paragraph (1), a Federal court shall render a final 4 


determination and enter a final judgment not later than one year after the date on 5 


which the petition is filed. 6 


 (4) HABEAS PETITION.—A petition for review under this subsection shall be part 7 


of the first Federal habeas corpus application or motion for Federal collateral relief under 8 


chapter 153 of title 28, United States Code, filed by an individual, except that if an 9 


individual filed a Federal habeas corpus application or motion for Federal collateral relief 10 


before the date of enactment of this Act or if such application is required to be filed 11 


before the date that is 1 year after the date of enactment of this Act, such petition for 12 


review under this subsection shall be filed not later than 1 year after the date of enactment 13 


of this Act or within the period prescribed by paragraph (3)(C)(iii), whichever is later. No 14 


petition filed in conformity with the requirements of the preceding sentence shall be 15 


considered a second or successive habeas corpus application or subjected to any bars to 16 


relief based on preenactment proceedings other than as specified in paragraph (2). 17 


 (5) REFERRAL TO MAGISTRATE.—A Federal court acting under this subsection 18 


may refer the petition for review to a Federal magistrate for proposed findings and 19 


recommendations pursuant to 28 U.S.C. 636(b)(1)(B). 20 


 (6) APPEAL.— 21 
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 (A) IN GENERAL.—A final order on a petition for review under paragraph 1 


(1) shall be subject to review on appeal by the court of appeals for the circuit in 2 


which the proceeding is held. 3 


 (B) APPEAL BY PETITIONER.—An individual described in paragraph (1) 4 


may appeal a final order on a petition for review under paragraph (1) only if a 5 


district or circuit judge issues a certificate of appealability. A district or circuit 6 


court judge shall issue or deny a certificate of appealability not later than 30 days 7 


after an application for a certificate of appealability is filed. A district judge or 8 


circuit judge may issue a certificate of appealability under this subparagraph if the 9 


individual has made a substantial showing of actual prejudice to the criminal 10 


conviction or sentence of the individual as a result of a violation described in 11 


paragraph (1). 12 


 (b) VIOLATION.— 13 


 (1) IN GENERAL.—An individual not covered by subsection (a) who is arrested, 14 


detained, or held for trial on a charge that would expose the individual to a capital 15 


sentence if convicted may raise a claim of a violation of Article 36(1)(b) or (c) of the 16 


Vienna Convention on Consular Relations, done at Vienna April 24, 1963, or of a 17 


comparable provision of a bilateral international agreement addressing consular 18 


notification and access, at a reasonable time after the individual becomes aware of the 19 


violation, before the court with jurisdiction over the charge. Upon a finding of such a 20 


violation— 21 


 (A) the consulate of the foreign state of which the individual is a national 22 


shall be notified immediately by the detaining authority, and consular access to 23 
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the individual shall be afforded in accordance with the provisions of the Vienna 1 


Convention on Consular Relations, done at Vienna April 24, 1963, or the 2 


comparable provisions of a bilateral international agreement addressing consular 3 


notification and access; and 4 


 (B) the court— 5 


 (i) shall postpone any proceedings to the extent the court 6 


determines necessary to allow for adequate opportunity for consular 7 


access and assistance; and 8 


 (ii) may enter necessary orders to facilitate consular access and 9 


assistance. 10 


 (2) EVIDENTIARY HEARINGS.—The court may conduct evidentiary hearings if 11 


necessary to resolve factual issues. 12 


 (3) RULE OF CONSTRUCTION.—Nothing in this subsection shall be construed to 13 


create any additional remedy. 14 


 (c) DEFINITIONS.—In this section, the term “State” means any State of the United States, 15 


the District of Columbia, the Commonwealth of Puerto Rico, and any territory or possession of 16 


the United States.17 


 
Section-by-Section Analysis 


 
 This proposal would support our ability to provide consular assistance to U.S. citizens 
abroad by ensuring our own domestic compliance with international legal obligations relating to 
consular notification and access, including the International Court of Justice’s decision in Case 
Concerning Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 I.C.J. 12 (Mar. 31).   
 
 Subsection (a) would provide foreign nationals on death row at the time of enactment of 
this proposal, in whose case there was a violation of U.S. consular notification and access 
obligations under the Vienna Convention on Consular Relations or other applicable bilateral 
treaties, with an opportunity to seek Federal court review of their convictions or sentences to 
determine if they were prejudiced by the violation.   
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 Subsection (b) would provide a limited remedy to foreign national defendants facing 
capital charges who raise a timely consular notification claim, entitling them to have their 
consulate notified immediately and obtain a postponement of proceedings.  In fiscal year 2011 
alone, roughly 3,500 U.S. citizens were arrested abroad, and our consular officers conducted 
more than 8,700 visits with U.S. citizens in detention overseas throughout 2011.  Failure to 
honor U.S. international law obligations related to consular notification and access weakens the 
ability of the United States to protect U.S. citizens, including members of the U.S. Armed Forces 
and their families.  In 2011, former Secretary of Defense Leon Panetta, along with former 
Secretary of State Hillary Clinton and Attorney General Eric Holder, submitted letters to 
Congress in support of consular notification legislation. 
 
Budget Implications:  This proposal has no budget implications. 
 
Changes to Existing Law:  This proposal would not amend any existing laws. 
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SEC. 908. MODIFICATIONS TO REQUIREMENTS FOR ACCOUNTING FOR 1 


MEMBERS OF THE ARMED FORCES AND DEPARTMENT OF 2 


DEFENSE CIVILIAN EMPLOYEES LISTED AS MISSING.  3 


(a) DESIGNATION OF OFFICER.—Section 1501(a) of title 10, United States Code, is 4 


amended— 5 


(1) in the subsection heading, by striking “PERSONNEL” and inserting “PERSONS”; 6 


(2) by striking paragraph (2); 7 


(3) by designating the second sentence of paragraph (1) as paragraph (2); and 8 


(4) by striking the first sentence of paragraph (1) and inserting the following:  9 


“(A) The Secretary of Defense shall designate a single organization within the Department of 10 


Defense to have responsibility for Department of Defense matters relating to missing persons, 11 


including accounting for missing persons and persons whose remains have not been recovered 12 


from the conflict in which they were lost.  13 


“(B) The organization designated under this paragraph shall be a Defense Agency or 14 


other entity of the Department of Defense outside the military departments and is referred to in 15 


this chapter as the ‘designated Defense Agency’. 16 


“(C) The head of the organization designated under this paragraph is referred to in this 17 


chapter as the ‘designated Agency Director’.”. 18 


  (b) RESPONSIBILITIES.—Paragraph (2) of such section, as designated by subsection (a)(3), 19 


is amended— 20 


 (1) in the matter preceding subparagraph (A), by striking “the official designated 21 


under this paragraph shall include—” and inserting “the designated Agency Director shall 22 


include the following:” 23 
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 (2) by capitalizing the first letter of the first word of each of subparagraphs (A), 1 


(B), (C), and (D); 2 


 (3) by striking the semicolon at the end of subparagraph (A) and inserting a 3 


period; 4 


 (4) in subparagraph (B)— 5 


 (A) by inserting “responsibility for” after “as well as the”; and 6 


 (B) by striking “; and” at the end and inserting a period; and 7 


 (5) by adding at the end the following new subparagraph: 8 


 “(E) The establishment of a means for communication between officials of the 9 


designated Defense Agency and family members of missing persons, veterans service 10 


organizations, concerned citizens, and the public on the Department’s efforts to account 11 


for missing persons, including a readily available means for communication of their 12 


views and recommendations to the designated Agency Director.”. 13 


 (c) CONFORMING AMENDMENTS.—Such section is further amended— 14 


 (1) in paragraph (3), by striking “the official designated under paragraphs (1) and 15 


(2)” and inserting “the designated Agency Director”; and 16 


 (2) in paragraphs (4) and (5), by striking “The designated official” and inserting 17 


“The designated Agency Director”. 18 


 (d) RESOURCES.—Such section is further amended by striking paragraph (6).  19 


 (e) PUBLIC-PRIVATE PARTNERSHIPS AND OTHER FORMS OF SUPPORT.—Chapter 76 of such 20 


title is amended by inserting after section 1501 the following new section: 21 


“§1501a. Public-private partnerships; other forms of support 22 
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“(a) PUBLIC-PRIVATE PARTNERSHIPS.—The Secretary of Defense may enter into 1 


arrangements known as public-private partnerships with appropriate entities outside the 2 


Government for the purposes of facilitating the activities of the designated Defense Agency. The 3 


Secretary may only partner with foreign governments or foreign entities with the concurrence of 4 


the Secretary of State. Any such arrangement shall be entered into in accordance with authorities 5 


provided under this section or any other authority otherwise available to the Secretary. 6 


Regulations prescribed under subsection (f)(1) shall include provisions for the establishment and 7 


implementation of such partnerships.  8 


“(b) ACCEPTANCE OF VOLUNTARY PERSONAL SERVICES.—The Secretary of Defense may 9 


accept voluntary services to facilitate accounting for missing persons in the same manner as the 10 


Secretary of a military department may accept such services under section 1588(a)(9) of this 11 


title. 12 


“(c) SOLICITATION OF GIFTS.—Under regulations prescribed under this chapter, the 13 


Secretary may solicit from any person or public or private entity, for the use and benefit of the 14 


activities of the designated Defense Agency, a gift of information and data, books, manuscripts, 15 


other documents, and artifacts. 16 


“(d) COOPERATIVE AGREEMENTS AND GRANTS.— 17 


“(1) IN GENERAL.—The Secretary of Defense may enter into a cooperative 18 


agreement with, or make a grant to, a private entity for purposes related to support of the 19 


activities of the designated Defense Agency. 20 


“(2) INAPPLICABILITY OF CERTAIN CONTRACT REQUIREMENTS.—Notwithstanding 21 


chapter 63 of title 31, an agreement under this subsection that is a cooperative agreement 22 


or a grant may be used to acquire property or services for the direct benefit or use of the 23 
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United States Government. Notwithstanding section 2304(k) of this title, the Secretary 1 


may enter such cooperative agreements or grants on a sole source basis pursuant to 2 


section 2304(c)(5) of this title. 3 


“(e) USE OF DEPARTMENT OF DEFENSE PERSONAL PROPERTY.—The Secretary may allow 4 


a private entity to use, at no cost, personal property of the Department of Defense to assist the 5 


entity in supporting the activities of the designated Defense Agency. 6 


“(f) REGULATIONS.— 7 


“(1) IN GENERAL.—The Secretary of Defense shall prescribe regulations to 8 


implement this section.  9 


“(2) LIMITATION.—Such regulations shall provide that solicitation of a gift, 10 


acceptance of a gift (including a gift of services), or use of a gift under this section may 11 


not occur if the nature or circumstances of the solicitation, acceptance, or use would 12 


compromise the integrity, or the appearance of integrity, of any program of the 13 


Department of Defense or any individual involved in such program. 14 


“(g) DEFINITIONS.—In this section: 15 


“(1) COOPERATIVE AGREEMENT.—The term ‘cooperative agreement’ means an 16 


authorized cooperative agreement as described in section 6305 of title 31. 17 


“(2) GRANT.—The term ‘grant’ means an authorized grant as described in section 18 


6304 of title 31.”. 19 


 (f) SECTION 1505 CONFORMING AMENDMENTS.—Section 1505(c) of such title is 20 


amended— 21 


 (1) in paragraph (1), by striking “the office established under section 1501 of this 22 


title” and inserting “the designated Agency Director”; and 23 
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 (2) in paragraphs (2) and (3), by striking “head of the office established under 1 


section 1501 of this title” and inserting “designated Agency Director”. 2 


 (g) SECTION 1509 AMENDMENTS.—Section 1509 of such title is amended— 3 


 (1) by striking “preenactment” in the section heading; 4 


 (2) in subsection (b)— 5 


 (A) in the subsection heading, by striking “PROCESS”; 6 


 (B) in paragraph (1), by striking “POW/MIA accounting community” and 7 


inserting “through the designated Agency Director”; 8 


 (C) by striking paragraph (2); and 9 


 (D) by adding at the end the following new paragraph (2): 10 


 “(2)(A) The Secretary shall assign or detail to the designated Defense Agency on a full-11 


time basis a senior medical examiner from the personnel of the Armed Forces Medical Examiner 12 


System. The primary duties of the medical examiner so assigned or detailed shall include the 13 


identification of remains in support of the function of the designated Agency Director to account 14 


for unaccounted for persons covered by subsection (a).  15 


 “(B) In carrying out functions under this chapter, the medical examiner so assigned or 16 


detailed shall report to the designated Agency Director. 17 


 “(C) The medical examiner so assigned or detailed shall— 18 


 “(i) exercise scientific identification authority;  19 


 “(ii) establish identification and laboratory policy consistent with the Armed 20 


Forces Medical Examiner System; and  21 


 “(iii) advise the designated Agency Director on forensic science disciplines. 22 
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 “(D) Nothing in this chapter shall be interpreted as affecting the authority of the Armed 1 


Forces Medical Examiner under section 1471 of this title.”.  2 


(3) in subsection (d)— 3 


 (A) by inserting “; CENTRALIZED DATABASE” in the subsection heading after 4 


“FILES”; and 5 


 (B) by adding at the end the following new paragraph: 6 


 “(4) The Secretary of Defense shall establish and maintain a single centralized database 7 


and case management system containing information on all missing persons for whom a file has 8 


been established under this subsection. The database and case management system shall be 9 


accessible to all elements of the Department of Defense involved in the search, recovery, 10 


identification, and communications phases of the program established by this section.”; and 11 


 (4) in subsection (f)— 12 


 (A) in paragraph (1)— 13 


 (i) by striking “establishing and”; and 14 


 (ii) by striking “Secretary of Defense shall coordinate” and 15 


inserting “designated Agency Director shall ensure coordination”; 16 


 (B) in paragraph (2)— 17 


 (i) by inserting “staff” after “National Security Council”; and 18 


 (ii) by striking “POW/MIA accounting community”; and 19 


 (C) by adding at the end the following new paragraph: 20 


 “(3) In carrying out the program, the designated Agency Director shall coordinate all 21 


external communications and events associated with the program.”. 22 


 (h) TECHNICAL AND CONFORMING AMENDMENTS.— 23 
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 (1) CROSS-REFERENCE CORRECTION.—Section 1513(1) of such title is amended by 1 


striking “subsection (b)” in the last sentence and inserting “subsection (c)”. 2 


 (2) TABLE OF SECTIONS.—The table of sections at the beginning of chapter 76 of 3 


such title is amended— 4 


 (A) by inserting after the item relating to section 1501 the following new 5 


item: 6 


“1501a. Public-private partnerships; other forms of support.”; and 


 


 (B) in the item relating to section 1509, by striking “preenactment”. 7 


 


Section-by-Section Analysis 


 This proposal would amend chapter 76 of title 10, United States Code, to provide 


statutory authority to implement a recent decision by the Secretary of Defense to reorganize the 


personnel accounting community of the Department of Defense (DoD).  Recent studies by the 


U.S. Government Accountability Office (GAO), the DoD Office of Cost Assessment and 


Program Evaluation, and other organizations, revealed that longstanding process weaknesses and 


a fragmented organizational structure were undermining the Department’s ability to account for 


service members missing and unaccounted-for from past conflicts.  Additionally, these studies 


identified duplication, inefficiency, and unclear roles and responsibilities in the DoD personnel 


accounting community.  To address the fragmented organizational structure of the personnel 


accounting community, to increase its efficiency and effectiveness, and to ensure that timely and 


accurate information is provided to the families of DoD missing persons, the Secretary of 


Defense directed that the following organizations be merged to form a new Defense Agency:  the 


Defense Prisoner of War/Missing Personnel Office (DPMO), the United States Pacific 


Command’s Joint Prisoner of War/Missing in Action Accounting Command (JPAC), and 


selected functions of the Life Sciences Equipment Laboratory of the Air Force (LSEL).   


 


 Changes to 10 U.S.C. 1501(a) are necessary to reflect the dissolution of DPMO and the 


creation of the new Defense Agency.  The designated Agency Director of the new Defense 


Agency will replace the Director, DPMO, and the Deputy Assistant Secretary of Defense for 


Prisoner of War/Missing Personnel Affairs, positions currently established in section 1501.  


 


 The proposed new paragraph (2)(E) of section 1501(a) would provide specified authority 


for the Department to engage in robust two-way communication with family members of missing 


persons and other stakeholders in the personnel accounting issue.  Changes proposed to this 


section would not diminish the role of the casualty and mortuary affairs offices of the military 


departments.  In accordance with statute and issuance, the Secretary intends for the casualty and 


mortuary affairs offices of the military departments to continue to be the primary conduit for 


information flowing to and from the families of the missing.  Secretary Hagel is deeply 
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committed to fully informing and hearing the views and concerns of families of the missing, 


veterans, and concerned citizens.  Proposed section 1501(a)(2)(E) would address that concern.   


 


 Proposed new section 1501a would provide specific authority for the Department to make 


extensive use of private-public partnerships to leverage the vast amount of knowledge in 


personnel accounting that exists outside the U.S. Government.  Given that more than 83,000 


persons are unaccounted-for from past conflicts, the Department needs this authority to account 


for its missing persons most efficiently and effectively.  The proposed authority in section 1501a 


would not prevent the Department from entering into contractual arrangements to carry out 


activities that contribute to accounting for the missing. 


 


 Proposed new paragraph (2) of section 1509(b) would effect Secretary Hagel’s direction 


that the designated medical examiner be the single Department of Defense identification 


authority for the program described in section 1509 under the cognizance of the Armed Forces 


Medical Examiner System, working directly for the designated Agency Director of the new 


Defense Agency.  The Secretary’s intent is to ensure all identifications of remains made by the 


new Defense Agency are made consistent with existing statutory authority contained in 10 


U.S.C. 1471 and to increase the efficiency of the identification process.  Having the assigned 


medical examiner working directly for the designated Agency Director ensures that the medical 


examiner’s total efforts would be dedicated to accounting for persons missing from past 


conflicts.  This provision is not intended to establish an additional examination authority within 


the new Defense Agency, nor is it intended to interfere with the scientific integrity and 


independence of the Armed Forces Medical Examiner.  It is further the Secretary’s intent that 


nothing in this chapter shall be interpreted as affecting the authority of the Armed Forces 


Medical Examiner under 10 U.S.C. 1471.  The exact role of the medical examiner within the new 


Defense Agency will be further defined in Department issuances. 


 


 Proposed new paragraph (4) of section 1509(d) would provide specific authority to 


establish a single centralized database and case management system containing all information 


about missing persons that is accessible to all Department organizations involved in the search, 


recovery, identification, and communication phases of accounting for missing personnel.  This 


centralized database and case management system would greatly enhance information sharing 


across the entire personnel accounting community.  Section 1509(f)(3) would ensure that the 


personnel accounting community speaks with one voice in all communications.  


 


 Searching for, recovering, and identifying the remains of DoD missing persons is a 


humanitarian mission of the Department.  Through it, we demonstrate to the world, our citizens, 


families of missing personnel, and DoD forces our commitment never to leave a comrade behind.  


The changes requested in this proposal would provide specific authority to enable DoD to ensure 


rapidly that resources are being applied to this mission in the most efficient and effective manner 


possible, streamline the remains identification process, and provide the families of DoD missing 


persons with accurate, timely, and relevant information about the Department’s efforts to account 


for their loved ones.  This would ensure that the Department is keeping its promise of the fullest 


possible accounting for its personnel.  
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Budget Implications:  Funding for DPMO, JPAC, and LSEL has been included in the FY 2015 


President’s budget request.  Initial operational capability for the new Defense Agency is 


expected to be January 1, 2015.  Full operational capability for the new Defense Agency is 


expected to be January 1, 2016.  The budget estimates for the new Defense Agency for FY 2015-


2019 are determined by combining the budget estimates for DPMO, JPAC, and LSEL for FY 


2015-2019.   


 


CIVILIAN PERSONNEL AFFECTED 


 
FY 


2015 


FY 


2016 


FY 


2017 


FY 


2018 


FY 


2019 


Appropriation 


From 


Budget 


Activity 


Dash-1 


Line 


Item 


Program 


Element 


DPMO -78 -76 -74 -72 -69 


Operation and 


Maintenance, 


Defense-Wide 


04 N/A 0901898BU 


JPAC -302 -262 -262 -262 -262 


Operation and 


Maintenance, 


Navy 


01 1CCM 0201204N 


LSEL -7 -7 -7 -7 -7 


Operation and 


Maintenance, 


Air Force 


04 42-041A 0708070F 


New 


Defense 


Agency 


+387 +345 +343 +341 +338 


Operation and 


Maintenance, 


Defense-Wide 


04 N/A TBD 


 


MILITARY PERSONNEL AFFECTED 


 
FY 


2015 


FY 


2016 


FY 


2017 


FY 


2018 
FY 2019 


Appropriation 


From 


Budget 


Activity 


Dash-1 


Line 


Item 


Program 


Element 


DPMO 


USA 
-15 -15 -15 -15 -15 


Military Personnel, 


Army 
Various  Various Various 


DPMO 


USAF 
-24 -24 -24 -24 -24 


Military Personnel, 


Air Force 
Various  Various Various  


DPMO 


USN 
-6 -6 -6 -6 -6 


Military Personnel, 


Navy 
Various  Various Various  


DPMO 


USMC 
-1 -1 -1 -1 -1 


Military Personnel, 


Marine Corps 
Various  Various Various  


JPAC 


USA 
-143 -143 -143 -143 -143 


Military Personnel, 


Army 
Various  Various Various  


JPAC 


USAF 
-51 -51 -51 -51 -51 


Military Personnel, 


Air Force 
Various  Various Various  


JPAC 


USN 
-25 -25 -25 -25 -25 


Military Personnel, 


Navy 
Various  Various Various  


JPAC 


USMC 
-22 -22 -22 -22 -22 


Military Personnel, 


Marine Corps 
Various  Various Various  


LSEL 0 0 0 0 0     
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New 


Defense 


Agency 


USA  


+158 +158 +158 +158 +158 
Military Personnel, 


Army 


Various  Various Various  


New 


Defense 


Agency 


USAF 


+75 +75 +75 +75 +75 
Military Personnel, 


Air Force 


Various  Various Various  


New 


Defense 


Agency 


USN 


+31 +31 +31 +31 +31 
Military Personnel, 


Navy 


Various  Various Various  


New 


Defense 


Agency 


USMC 


+23 +23 +23 +23 +23 
Military Personnel, 


Marine Corps 


Various  Various Various  


 


RESOURCE REQUIREMENTS ($MILLIONS) 


 
FY 


2015 


FY 


2016 


FY 


2017 


FY 


2018 


FY 


2019 


Appropriation 


From 


Budget 


Activity 


Dash-1 


Line 


Item 


Program 


Element 


DPMO -21.5 -19.9 -20.4 -20.9 -21.4 


Operation and 


Maintenance, 


Defense-Wide 


04 N/A 0901898BU 


JPAC -109.5 -95.6 -95.6 -95.6 -95.6 


Operation and 


Maintenance, 


Navy 


01 1CCM 0201204N 


LSEL -0.3 -0.3 -0.3 -0.3 -0.3 


Operation and 


Maintenance, 


Air Force 


04 
42-


041A 
0708070F 


New 


Defense 


Agency 


+131.3 +115.8 +116.3 +116.8 +117.3 


Operation and 


Maintenance, 


Defense-Wide 


04 N/A TBD 


 


Changes to Existing Law:  This proposal would amend chapter 76 of title 10, United States 


Code, as follows (matter to be deleted is struck through; matter to be inserted is underlined). 


 


Note: For the convenience of the reader, the full text of chapter 76 of title 10, United States 


Code, is set out below. 


  


TITLE 10, UNITED STATES CODE 
 


* * * * * * *   
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CHAPTER 76—MISSING PERSONS 
Sec. 


1501. System for accounting for missing persons. 


1501a. Public-private partnerships; other forms of support.  


1502. Missing persons: initial report. 


1503. Actions of Secretary concerned; initial board inquiry. 


1504. Subsequent board of inquiry. 


1505. Further review. 


1506. Personnel files. 


1507. Recommendation of status of death. 


1508. Judicial review. 


1509. Program to resolve preenactment missing person cases. 


1510. Applicability to Coast Guard. 


1511. Return alive of person declared missing or dead. 


1512. Effect on State law. 


1513. Definitions. 


 


§1501. System for accounting for missing persons 


 


 (a) RESPONSIBILITY FOR MISSING PERSONNEL PERSONS.—(1)(A) The Secretary of 


Defense shall designate within the Office of the Secretary of Defense an official as the Deputy 


Assistant Secretary of Defense for Prisoner of War/Missing Personnel Affairs a single 


organization within the Department of Defense to have responsibility for Department of Defense 


matters relating to missing persons, including accounting for missing persons and persons whose 


remains have not been recovered from the conflict in which they were lost.  


 (B) The organization designated under this paragraph shall be a Defense Agency and is 


referred to in this chapter as the “designated Defense Agency”. 


 (C) The head of the organization designated under this paragraph is referred to in this 


chapter as the “designated Agency Director”. 


 (2) Subject to the authority, direction, and control of the Secretary of Defense, the 


responsibilities of the official designated under this paragraph designated Agency Director shall 


include the following:— 


 (A) pPolicy, control, and oversight within the Department of Defense of the entire 


process for investigation and recovery related to missing persons (including matters 


related to search, rescue, escape, and evasion);. 


 (B) pPolicy, control, and oversight of the program established under section 1509 


of this title, as well as the responsibility for accounting for missing persons (including 


locating, recovering, and identifying missing persons or their remains after hostilities 


have ceased); and. 


 (C) cCoordination for the Department of Defense with other departments and 


agencies of the United States on all matters concerning missing persons. 


 (D) tThe dissemination of appropriate information on the status of missing 


persons to authorized family members. 


 (E) The establishment of a means for communication between officials of the 


designated Defense Agency and family members of missing persons, veterans service 


organizations, concerned citizens, and the public on the Department’s efforts to account 


for missing persons, including a readily available means for communication of their 


views and recommendations to the designated Agency Director.   
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 (2) The official designated under paragraph (1) shall also serve as the Director, Defense 


Prisoner of War/Missing Personnel Office, as established under paragraph (6)(A), exercising 


authority, direction, and control over that activity. 


 (3) In carrying out the responsibilities established under this subsection, the official 


designated under paragraph (1) and (2) designated Agency Director shall be responsible for the 


coordination for such purposes within the Department of Defense among the military 


departments, the Joint Staff, and the commanders of the combatant commands. 


 (4) The designated official designated Agency Director shall establish policies, which 


shall apply uniformly throughout the Department of Defense, for personnel recovery (including 


search, rescue, escape, and evasion) and for personnel accounting (including locating, 


recovering, and identifying missing persons or their remains after hostilities have ceased). 


 (5) The designated official designated Agency Director shall establish procedures to be 


followed by Department of Defense boards of inquiry, and by officials reviewing the reports of 


such boards, under this chapter. 


 (6)(A) The Secretary of Defense shall establish an activity to account for personnel who 


are missing or whose remains have not been recovered from the conflict in which they were lost. 


This activity shall be known as the Defense Prisoner of War/Missing Personnel Office. The 


Secretary of Defense shall ensure that the activity is provided sufficient military and civilian 


personnel, and sufficient funding, to enable the activity to fully perform the complete range of 


missions of the activity. The Secretary shall ensure that Department of Defense programming, 


planning, and budgeting procedures are structured so as to ensure compliance with the preceding 


sentence for each fiscal year. 


 (B)(i) For any fiscal year, the number of military and civilian personnel, whether 


temporary or permanent, assigned or detailed activity may not be less than the number requested 


in the President's budget for fiscal year 2003, unless a level below such number is expressly 


required by law. 


 (ii) If for any reason the number of military and civilian personnel assigned or detailed 


activity should fall below the required level under clause (i), the Secretary of Defense shall 


promptly notify the Committees on Armed Services of the Senate and House of Representatives 


of the number of personnel so assigned or detailed and of the Secretary's plan to restore the 


staffing level of the activity to at least the required minimum number under clause (i). The 


Secretary shall publish such notice and plan in the Federal Register. 


 (C) For any fiscal year, the level of funding allocated to the activity within the 


Department of Defense may not be below the level requested for such purposes in the President's 


budget for fiscal year 2003, unless such a level of funding is expressly required by law.  


 (b) UNIFORM DOD PROCEDURES.—(1) The Secretary of Defense shall prescribe 


procedures, to apply uniformly throughout the Department of Defense, for— 


 (A) the determination of the status of persons described in subsection (c); and 


 (B) for the systematic, comprehensive, and timely collection, analysis, review, 


dissemination, and periodic update of information related to such persons. 


 (2) Such procedures may provide for the delegation by the Secretary of Defense of any 


responsibility of the Secretary under this chapter to the Secretary of a military department. 


 (3) Such procedures shall be prescribed in a single directive applicable to all elements of 


the Department of Defense. 


 (4) As part of such procedures, the Secretary may provide for the extension, on a case-by-


case basis, of any time limit specified in section 1502, 1503, or 1504 of this title. Any such 
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extension may not be for a period in excess of the period with respect to which the extension is 


provided. Subsequent extensions may be provided on the same basis. 


 


 (c) COVERED PERSONS.—(1) Section 1502 of this title applies in the case of any member 


of the armed forces on active duty—  


 (A) who becomes involuntarily absent as a result of a hostile action or under 


circumstances suggesting that the involuntary absence is a result of a hostile action; and 


 (B) whose status is undetermined or who is unaccounted for. 


 (2) Section 1502 of this title applies in the case of any other person who is a citizen of the 


United States and a civilian officer or employee of the Department of Defense or (subject to 


paragraph (3)) an employee of a contractor of the Department of Defense— 


 (A) who serves in direct support of, or accompanies, the armed forces in the field 


under orders and becomes involuntarily absent as a result of a hostile action or under 


circumstances suggesting that the involuntary absence is a result of a hostile action; and 


 (B) whose status is undetermined or who is unaccounted for. 


 (3) The Secretary of Defense shall determine, with regard to a pending or ongoing 


military operation, the specific employees, or groups of employees, of contractors of the 


Department of Defense to be considered to be covered by this subsection. 


 


 (d) PRIMARY NEXT OF KIN.—The individual who is primary next of kin of any person 


described in subsection (c) may for purposes of this chapter designate another individual to act 


on behalf of that individual as primary next of kin. The Secretary concerned shall treat an 


individual so designated as if the individual designated were the primary next of kin for purposes 


of this chapter. A designation under this subsection may be revoked at any time by the person 


who made the designation. 


 


 (e) TERMINATION OF APPLICABILITY OF PROCEDURES WHEN MISSING PERSON IS 


ACCOUNTED FOR.—The provisions of this chapter relating to boards of inquiry and to the actions 


by the Secretary concerned on the reports of those boards shall cease to apply in the case of a 


missing person upon the person becoming accounted for or otherwise being determined to be in a 


status other than missing. 


 


 (f) SECRETARY CONCERNED.—In this chapter, the term “Secretary concerned” includes, 


in the case of a civilian officer or employee of the Department of Defense or an employee of a 


contractor of the Department of Defense, the Secretary of the military department or head of the 


element of the Department of Defense employing the officer or employee or contracting with the 


contractor, as the case may be. 


 


§1501a. Public-private partnerships; other forms of support 


 


(a) PUBLIC-PRIVATE PARTNERSHIPS.—The Secretary of Defense may enter into 


arrangements known as public-private partnerships with appropriate entities outside the 


Government for the purposes of facilitating the activities of the designated Defense Agency. The 


Secretary may only partner with foreign governments or foreign entities with the concurrence of 


the Secretary of State. Any such arrangement shall be entered into in accordance with authorities 


provided under this section or any other authority otherwise available to the Secretary. 
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Regulations prescribed under subsection (f)(1) shall include provisions for the establishment and 


implementation of such partnerships.  


 


(b) ACCEPTANCE OF VOLUNTARY PERSONAL SERVICES.—The Secretary of Defense may 


accept voluntary services to facilitate accounting for missing persons in the same manner as the 


Secretary of a military department may accept such services under section 1588(a)(9) of this 


title. 


 


(c) SOLICITATION OF GIFTS.—Under regulations prescribed under this chapter, the 


Secretary may solicit from any person or public or private entity, for the use and benefit of the 


activities of the designated Defense Agency, a gift of information and data, books, manuscripts, 


other documents, and artifacts. 


 


(d) COOPERATIVE AGREEMENTS AND GRANTS.— 


(1) IN GENERAL.—The Secretary of Defense may enter into a cooperative 


agreement with, or make a grant to, a private entity for purposes related to support of the 


activities of the designated Defense Agency. 


(2) INAPPLICABILITY OF CERTAIN CONTRACT REQUIREMENTS.—Notwithstanding 


chapter 63 of title 31, an agreement under this subsection that is a cooperative agreement 


or a grant may be used to acquire property or services for the direct benefit or use of the 


United States Government. Notwithstanding section 2304(k) of this title, the Secretary 


may enter such cooperative agreements or grants on a sole source basis pursuant to 


section 2304(c)(5) of this title. 


 


(e) USE OF DEPARTMENT OF DEFENSE PERSONAL PROPERTY.—The Secretary may allow a 


private entity to use, at no cost, personal property of the Department of Defense to assist the 


entity in supporting the activities of the designated Defense Agency. 


 


(f) REGULATIONS.— 


(1) IN GENERAL.—The Secretary of Defense shall prescribe regulations to 


implement this section.  


(2) LIMITATION.—Such regulations shall provide that solicitation of a gift, 


acceptance of a gift (including a gift of services), or use of a gift under this section may 


not occur if the nature or circumstances of the solicitation, acceptance, or use would 


compromise the integrity, or the appearance of integrity, of any program of the 


Department of Defense or any individual involved in such program. 


 


(g) DEFINITIONS.—In this section: 


(1) COOPERATIVE AGREEMENT.—The term “cooperative agreement” means an 


authorized cooperative agreement as described in section 6305 of title 31. 


(2) GRANT.—The term “grant” means an authorized grant as described in section 


6304 of title 31. 


 


§1502. Missing persons: initial report 
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 (a) PRELIMINARY ASSESSMENT AND RECOMMENDATION BY COMMANDER.—After 


receiving information that the whereabouts and status of a person described in section 1501(c) of 


this title is uncertain and that the absence of the person may be involuntary, the commander of 


the unit, facility, or area to or in which the person is assigned shall make a preliminary 


assessment of the circumstances. If, as a result of that assessment, the commander concludes that 


the person is missing, the commander shall— 


 (1) recommend that the person be placed in a missing status; and 


 (2) not later than 10 days after receiving such information, transmit a report 


containing that recommendation to the Secretary concerned in accordance with 


procedures prescribed under section 1501(b) of this title. 


 


 (b) TRANSMISSION OF ADVISORY COPY TO THEATER COMPONENT COMMANDER.—When 


transmitting a report under subsection (a)(2) recommending that a person be placed in a missing 


status, the commander transmitting that report shall transmit an advisory copy of the report to the 


theater component commander with jurisdiction over the missing person. 


 


 (c) SAFEGUARDING AND FORWARDING OF RECORDS.—A commander making a 


preliminary assessment under subsection (a) with respect to a missing person shall (in 


accordance with procedures prescribed under section 1501 of this title) safeguard and forward 


for official use any information relating to the whereabouts and status of the missing person that 


results from the preliminary assessment or from actions taken to locate the person. 


 


§1503. Actions of Secretary concerned; initial board inquiry 


 


 (a) DETERMINATION BY SECRETARY.—Upon receiving a recommendation under section 


1502(a) of this title that a person be placed in a missing status, the Secretary receiving the 


recommendation shall review the recommendation and, not later than 10 days after receiving 


such recommendation, shall appoint a board under this section to conduct an inquiry into the 


whereabouts and status of the person. 


 


 (b) INQUIRIES INVOLVING MORE THAN ONE MISSING PERSON.—If it appears to the 


Secretary who appoints a board under this section that the absence or missing status of two or 


more persons is factually related, the Secretary may appoint a single board under this section to 


conduct the inquiry into the whereabouts and status of all such persons. 


 


 (c) COMPOSITION.—(1) A board appointed under this section to inquire into the 


whereabouts and status of a person shall consist of at least one individual described in paragraph 


(2) who has experience with and understanding of military operations or activities similar to the 


operation or activity in which the person disappeared. 


 (2) An individual referred to in paragraph (1) is the following: 


 (A) A military officer, in the case of an inquiry with respect to a member of the 


armed forces. 


 (B) A civilian, in the case of an inquiry with respect to a civilian employee of the 


Department of Defense or of a contractor of the Department of Defense. 
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 (3) An individual may be appointed as a member of a board under this section only if the 


individual has a security clearance that affords the individual access to all information relating to 


the whereabouts and status of the missing persons covered by the inquiry. 


 (4) A Secretary appointing a board under this subsection shall, for purposes of providing 


legal counsel to the board, assign to the board a judge advocate, or appoint to the board an 


attorney, who has expertise in the law relating to missing persons, the determination of death of 


such persons, and the rights of family members and dependents of such persons. 


 


 (d) DUTIES OF BOARD.—A board appointed to conduct an inquiry into the whereabouts 


and status of a missing person under this section shall— 


 (1) collect, develop, and investigate all facts and evidence relating to the 


disappearance or whereabouts and status of the person; 


 (2) collect appropriate documentation of the facts and evidence covered by the 


board’s investigation; 


 (3) analyze the facts and evidence, make findings based on that analysis, and draw 


conclusions as to the current whereabouts and status of the person; and 


 (4) with respect to each person covered by the inquiry, recommend to the 


Secretary who appointed the board that— 


 (A) the person be placed in a missing status; or 


 (B) the person be declared to have deserted, to be absent without leave, or 


(subject to the requirements of section 1507 of this title) to be dead. 


 


 (e) BOARD PROCEEDINGS.—During the proceedings of an inquiry under this section, a 


board shall— 


 (1) collect, record, and safeguard all facts, documents, statements, photographs, 


tapes, messages, maps, sketches, reports, and other information (whether classified or 


unclassified) relating to the whereabouts and status of each person covered by the 


inquiry; 


 (2) gather information relating to actions taken to find the person, including any 


evidence of the whereabouts and status of the person arising from such actions; and 


 (3) maintain a record of its proceedings. 


 


 (f) COUNSEL FOR MISSING PERSON.—(1) The Secretary appointing a board to conduct an 


inquiry under this section shall appoint counsel to represent each person covered by the inquiry 


or, in a case covered by subsection (b), one counsel to represent all persons covered by the 


inquiry. Counsel appointed under this paragraph may be referred to as “missing person’s 


counsel” and represents the interests of the person covered by the inquiry (and not any member 


of the person’s family or other interested parties). The identity of counsel appointed under this 


paragraph for a missing person shall be made known to the missing person’s primary next of kin 


and any other previously designated person of the person. 


 (2) To be appointed as a missing person’s counsel, a person must— 


 (A) have the qualifications specified in section 827(b) of this title (article 27(b) of 


the Uniform Code of Military Justice) for trial counsel or defense counsel detailed for a 


general court-martial; 
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 (B) have a security clearance that affords the counsel access to all information 


relating to the whereabouts and status of the person or persons covered by the inquiry; 


and 


 (C) have expertise in the law relating to missing persons, the determination of the 


death of such persons, and the rights of family members and dependents of such persons. 


 (3) A missing person’s counsel— 


 (A) shall have access to all facts and evidence considered by the board during the 


proceedings under the inquiry for which the counsel is appointed; 


 (B) shall observe all official activities of the board during such proceedings; 


 (C) may question witnesses before the board; and 


 (D) shall monitor the deliberations of the board. 


 (4) A missing person’s counsel shall assist the board in ensuring that all appropriate 


information concerning the case is collected, logged, filed, and safeguarded. The primary next of 


kin of a missing person and any other previously designated person of the missing person shall 


have the right to submit information to the missing person’s counsel relative to the disappearance 


or status of the missing person. 


 (5) A missing person’s counsel shall review the report of the board under subsection (h) 


and submit to the Secretary concerned who appointed the board an independent review of that 


report. That review shall be made an official part of the record of the board. 


 


 (g) ACCESS TO PROCEEDINGS.—The proceedings of a board during an inquiry under this 


section shall be closed to the public (including, with respect to the person covered by the inquiry, 


the primary next of kin, other members of the immediate family, and any other previously 


designated person of the person). 


 


 (h) REPORT.—(1) A board appointed under this section shall submit to the Secretary who 


appointed the board a report on the inquiry carried out by the board. The report shall include— 


 (A) a discussion of the facts and evidence considered by the board in the inquiry; 


 (B) the recommendation of the board under subsection (d) with respect to each 


person covered by the report; and 


 (C) disclosure of whether classified documents and information were reviewed by 


the board or were otherwise used by the board in forming recommendations under 


subparagraph (B). 


 (2) A board shall submit a report under this subsection with respect to the inquiry carried 


out by the board not later than 30 days after the date of the appointment of the board to carry out 


the inquiry. The report may include a classified annex. 


 (3) The Secretary of Defense shall prescribe procedures for the release of a report 


submitted under this subsection with respect to a missing person. Such procedures shall provide 


that the report may not be made public (except as provided for in subsection (j)) until one year 


after the date on which the report is submitted. 


 


 (i) DETERMINATION BY SECRETARY.—(1) Not later than 30 days after receiving a report 


from a board under subsection (h), the Secretary receiving the report shall review the report. 


 (2) In reviewing a report under paragraph (1), the Secretary shall determine whether or 


not the report is complete and free of administrative error. If the Secretary determines that the 







18 


report is incomplete, or that the report is not free of administrative error, the Secretary may 


return the report to the board for further action on the report by the board. 


 (3) Upon a determination by the Secretary that a report reviewed under this subsection is 


complete and free of administrative error, the Secretary shall make a determination concerning 


the status of each person covered by the report, including whether the person shall— 


 (A) be declared to be missing; 


 (B) be declared to have deserted; 


 (C) be declared to be absent without leave; or 


 (D) be declared to be dead. 


 


 (j) REPORT TO FAMILY MEMBERS AND OTHER INTERESTED PERSONS.—Not later than 30 


days after the date on which the Secretary concerned makes a determination of the status of a 


person under subsection (i), the Secretary shall take reasonable actions to— 


 (1) provide to the primary next of kin, the other members of the immediate 


family, and any other previously designated person of the person— 


 (A) an unclassified summary of the unit commander's report with respect 


to the person under section 1502(a) of this title; and 


 (B) the report of the board (including the names of the members of the 


board) under subsection (h); and 


 (2) inform each individual referred to in paragraph (1) that the United States will 


conduct a subsequent inquiry into the whereabouts and status of the person on or about 


one year after the date of the first official notice of the disappearance of the person, 


unless information becomes available sooner that may result in a change in status of the 


person. 


 


 (k) TREATMENT OF DETERMINATION.—Any determination of the status of a missing 


person under subsection (i) shall be treated as the determination of the status of the person by all 


departments and agencies of the United States. 


 


§1504. Subsequent board of inquiry 


 


 (a) ADDITIONAL BOARD.—If information that may result in a change of status of a person 


covered by a determination under section 1503(i) of this title becomes available within one year 


after the date of the transmission of a report with respect to the person under section 1502(a)(2) 


of this title, the Secretary concerned shall appoint a board under this section to conduct an 


inquiry into the information. 


 


 (b) DATE OF APPOINTMENT.—The Secretary concerned shall appoint a board under this 


section to conduct an inquiry into the whereabouts and status of a missing person on or about one 


year after the date of the transmission of a report concerning the person under section 1502(a)(2) 


of this title. 


 


 (c) COMBINED INQUIRIES.—If it appears to the Secretary concerned that the absence or 


status of two or more persons is factually related, the Secretary may appoint one board under this 


section to conduct the inquiry into the whereabouts and status of such persons. 
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 (d) COMPOSITION.—(1) A board appointed under this section shall be composed of at 


least three members as follows: 


 (A) In the case of a board that will inquire into the whereabouts and status of one 


or more members of the armed forces (and no civilians described in subparagraph (B)), 


the board shall be composed of officers having the grade of major or lieutenant 


commander or above. 


 (B) In the case of a board that will inquire into the whereabouts and status of one 


or more civilian employees of the Department of Defense or contractors of the 


Department of Defense (and no members of the armed forces), the board shall be 


composed of— 


 (i) not less than three employees of the Department of Defense whose rate 


of annual pay is equal to or greater than the rate of annual pay payable for grade 


GS–13 of the General Schedule under section 5332 of title 5; and 


 (ii) such members of the armed forces as the Secretary considers 


advisable. 


 (C) In the case of a board that will inquire into the whereabouts and status of both 


one or more members of the armed forces and one or more civilians described in 


subparagraph (B)— 


 (i) the board shall include at least one officer described in subparagraph 


(A) and at least one employee of the Department of Defense described in 


subparagraph (B)(i); and 


 (ii) the ratio of such officers to such employees on the board shall be 


roughly proportional to the ratio of the number of members of the armed forces 


who are subjects of the board’s inquiry to the number of civilians who are 


subjects of the board’s inquiry. 


 (2) The Secretary concerned shall designate one member of a board appointed under this 


section as president of the board. The president of the board shall have a security clearance that 


affords the president access to all information relating to the whereabouts and status of each 


person covered by the inquiry. 


 (3) One member of each board appointed under this subsection shall be an individual 


who— 


 (A) has an occupational specialty similar to that of one or more of the persons 


covered by the inquiry; and 


 (B) has an understanding of and expertise in the type of official activities that one 


or more such persons were engaged in at the time such person or persons disappeared. 


 


 (4) The Secretary who appoints a board under this subsection shall, for purposes of 


providing legal counsel to the board, assign to the board a judge advocate, or appoint to the 


board an attorney, with the same qualifications as specified in section 1503(c)(4) of this title. 


 


 (e) DUTIES OF BOARD.—A board appointed under this section to conduct an inquiry into 


the whereabouts and status of a person shall— 


 (1) review the reports with respect to the person transmitted under section 


1502(a)(2) of this title and submitted under section 1503(h) of this title; 
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 (2) collect and evaluate any document, fact, or other evidence with respect to the 


whereabouts and status of the person that has become available since the determination of 


the status of the person under section 1503 of this title; 


 (3) draw conclusions as to the whereabouts and status of the person; 


 (4) determine on the basis of the activities under paragraphs (1) and (2) whether 


the status of the person should be continued or changed; and 


 (5) submit to the Secretary concerned a report describing the findings and 


conclusions of the board, together with a recommendation for a determination by the 


Secretary concerning the whereabouts and status of the person. 


 


 (f) COUNSEL FOR MISSING PERSONS.—(1) When the Secretary concerned appoints a board 


to conduct an inquiry under this section, the Secretary shall appoint counsel to represent each 


person covered by the inquiry. The identity of counsel appointed under this paragraph for a 


missing person shall be made known to the missing person’s primary next of kin and any other 


previously designated person of the person. 


 (2) A person appointed as counsel under this subsection shall meet the qualifications and 


have the duties set forth in section 1503(f) of this title for a missing person’s counsel appointed 


under that section. 


 (3) The review of the report of a board on an inquiry that is submitted by such counsel 


shall be made an official part of the record of the board with respect to the inquiry. 


 


 (g) ATTENDANCE OF FAMILY MEMBERS AND CERTAIN OTHER INTERESTED PERSONS AT 


PROCEEDINGS.—(1) With respect to any person covered by an inquiry under this section, the 


primary next of kin, other members of the immediate family, and any other previously 


designated person of the person may attend the proceedings of the board during the inquiry. 


 (2) The Secretary concerned shall take reasonable actions to notify each individual 


referred to in paragraph (1) of the opportunity to attend the proceedings of a board. Such notice 


shall be provided not less than 60 days before the first meeting of the board. 


 (3) An individual who receives notice under paragraph (2) shall notify the Secretary of 


the intent, if any, of that individual to attend the proceedings of the board not later than 21 days 


after the date on which the individual receives the notice. 


 (4) Each individual who notifies the Secretary under paragraph (3) of the individual's 


intent to attend the proceedings of the board— 


 (A) in the case of an individual who is the primary next of kin or the previously 


designated person, may attend the proceedings of the board with private counsel; 


 (B) shall have access to the personnel file of the missing person, to unclassified 


reports, if any, of the board appointed under section 1503 of this title to conduct the 


inquiry into the whereabouts and status of the person, and to any other unclassified 


information or documents relating to the whereabouts and status of the person; 


 (C) shall be afforded the opportunity to present information at the proceedings of 


the board that such individual considers to be relevant to those proceedings; and 


 (D) subject to paragraph (5), shall be given the opportunity to submit in writing an 


objection to any recommendation of the board under subsection (i) as to the status of the 


missing person. 


 (5)(A) Individuals who wish to file objections under paragraph (4)(D) to any 


recommendation of the board shall— 
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 (i) submit a letter of intent to the president of the board not later than 15 days after 


the date on which the recommendations are made; and 


 (ii) submit to the president of the board the objections in writing not later than 30 


days after the date on which the recommendations are made. 


 (B) The president of a board shall include any objections to a recommendation of the 


board that are submitted to the president of the board under subparagraph (A) in the report of the 


board containing the recommendation under subsection (i). 


 (6) An individual referred to in paragraph (1) who attends the proceedings of a board 


under this subsection shall not be entitled to reimbursement by the United States for any costs 


(including travel, lodging, meals, local transportation, legal fees, transcription costs, witness 


expenses, and other expenses) incurred by that individual in attending such proceedings. 


 


 (h) AVAILABILITY OF INFORMATION TO BOARDS.—(1) In conducting proceedings in an 


inquiry under this section, a board may secure directly from any department or agency of the 


United States any information that the board considers necessary in order to conduct the 


proceedings. 


 (2) Upon written request from the president of a board, the head of a department or 


agency of the United States shall release information covered by the request to the board. In 


releasing such information, the head of the department or agency shall— 


 (A) declassify to an appropriate degree classified information; or 


 (B) release the information in a manner not requiring the removal of markings 


indicating the classified nature of the information. 


 (3)(A) If a request for information under paragraph (2) covers classified information that 


cannot be declassified, or if the classification markings cannot be removed before release from 


the information covered by the request, or if the material cannot be summarized in a manner that 


prevents the release of classified information, the classified information shall be made available 


only to the president of the board making the request and the counsel for the missing person 


appointed under subsection (f). 


 (B) The president of a board shall close to persons who do not have appropriate security 


clearances the proceeding of the board at which classified information is discussed. Participants 


at a proceeding of a board at which classified information is discussed shall comply with all 


applicable laws and regulations relating to the disclosure of classified information. The Secretary 


concerned shall assist the president of a board in ensuring that classified information is not 


compromised through board proceedings. 


 


 (i) RECOMMENDATION ON STATUS.—(1) Upon completion of an inquiry under this 


section, a board shall make a recommendation as to the current whereabouts and status of each 


missing person covered by the inquiry. 


 (2) A board may not recommend under paragraph (1) that a person be declared dead 


unless in making the recommendation the board complies with section 1507 of this title. 


 


 (j) REPORT.—A board appointed under this section shall submit to the Secretary 


concerned a report on the inquiry carried out by the board, together with the evidence considered 


by the board during the inquiry. The report may include a classified annex. 
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 (k) ACTIONS BY SECRETARY CONCERNED.—(1) Not later than 30 days after the receipt of 


a report from a board under subsection (j), the Secretary shall review— 


 (A) the report; 


 (B) the review of the report submitted to the Secretary under subsection (f)(3) by 


the counsel for each person covered by the report; and 


 (C) the objections, if any, to the report submitted to the president of the board 


under subsection (g)(5). 


 


 (2) In reviewing a report under paragraph (1) (including the objections described in 


subparagraph (C) of that paragraph), the Secretary concerned shall determine whether or not the 


report is complete and free of administrative error. If the Secretary determines that the report is 


incomplete, or that the report is not free of administrative error, the Secretary may return the 


report to the board for further action on the report by the board. 


 (3) Upon a determination by the Secretary that a report reviewed under this subsection is 


complete and free of administrative error, the Secretary shall make a determination concerning 


the status of each person covered by the report. 


 


 (l) REPORT TO FAMILY MEMBERS AND OTHER INTERESTED PERSONS.—Not later than 60 


days after the date on which the Secretary concerned makes a determination with respect to a 


missing person under subsection (k), the Secretary shall— 


 (1) provide the report reviewed by the Secretary in making the determination to 


the primary next of kin, the other members of the immediate family, and any other 


previously designated person of the person; and 


 (2) in the case of a person who continues to be in a missing status, inform each 


individual referred to in paragraph (1) that the United States will conduct a further 


investigation into the whereabouts and status of the person as specified in section 1505 of 


this title. 


 


 (m) TREATMENT OF DETERMINATION.—Any determination of the status of a missing 


person under subsection (k) shall supersede the determination of the status of the person under 


section 1503 of this title and shall be treated as the determination of the status of the person by 


all departments and agencies of the United States. 


 


§1505. Further review 


 


 (a) SUBSEQUENT REVIEW.—The Secretary concerned shall conduct subsequent inquiries 


into the whereabouts and status of any person determined by the Secretary under section 1504 of 


this title to be in a missing status. 


 


 (b) FREQUENCY OF SUBSEQUENT REVIEWS.—The Secretary concerned shall conduct 


inquiries into the whereabouts and status of a person under subsection (a) upon receipt of 


information that may result in a change of status of the person. The Secretary concerned shall 


appoint a board to conduct such inquiries. 


 


 (c) ACTION UPON DISCOVERY OR RECEIPT OF INFORMATION.—(1) Whenever any United 


States intelligence agency or other element of the Government finds or receives information that 
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may be related to a missing person, the information shall promptly be forwarded to the office 


established under section 1501 of this title designated Agency Director. 


 (2) Upon receipt of information under paragraph (1), the head of the office established 


under section 1501 of this title designated Agency Director shall as expeditiously as possible 


ensure that the information is added to the appropriate case file for that missing person and notify 


(A) the designated missing person’s counsel for that person, and (B) the primary next of kin and 


any previously designated person for the missing person of the existence of that information. 


 (3) The head of the office established under section 1501 of this title designated Agency 


Director, with the advice of the missing person’s counsel notified under paragraph (2), shall 


determine whether the information is significant enough to require a board review under this 


section. 


 


 (d) CONDUCT OF PROCEEDINGS.—If it is determined that such a board should be 


appointed, the appointment of, and activities before, a board appointed under this section shall be 


governed by the provisions of section 1504 of this title with respect to a board appointed under 


that section. 


 


§1506. Personnel files 


 


 (a) INFORMATION IN FILES.—Except as provided in subsections (b), (c), and (d), the 


Secretary concerned shall, to the maximum extent practicable, ensure that the personnel file of a 


missing person contains all information in the possession of the United States relating to the 


disappearance and whereabouts and status of the person. 


 


 (b) CLASSIFIED INFORMATION.—(1) The Secretary concerned may withhold classified 


information from a personnel file under this section. If the Secretary concerned withholds 


classified information from a personnel file, the Secretary shall ensure that the file contains the 


following: 


 (A) A notice that the withheld information exists. 


 (B) A notice of the date of the most recent review of the classification of the 


withheld information. 


 (2)(A) If classified information withheld under this subsection refers to one or more 


unnamed missing persons, the Secretary shall ensure that notice of that withheld information, 


and notice of the date of the most recent review of the classification of that withheld information, 


is made reasonably accessible to the primary next of kin, members of the immediate family, and 


the previously designated person of all missing persons from the conflict or period of war to 


which the classified information pertains. 


 (B) For purposes of subparagraph (A), information shall be considered to be made 


reasonably accessible if placed in a separate and distinct file that is available for review by 


persons specified in subparagraph (A) upon the request of any such person either to review the 


separate file or to review the personnel file of the missing person concerned. 


 


 (c) PROTECTION OF PRIVACY.—The Secretary concerned shall maintain personnel files 


under this section, and shall permit disclosure of or access to such files, in accordance with the 


provisions of section 552a of title 5 and with other applicable laws and regulations pertaining to 


the privacy of the persons covered by the files. 
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 (d) PRIVILEGED INFORMATION.—(1) The Secretary concerned shall withhold from 


personnel files under this section, as privileged information, debriefing reports provided by 


missing persons returned to United States control which are obtained under a promise of 


confidentiality made for the purpose of ensuring the fullest possible disclosure of information. 


 (2) The Secretary concerned shall withhold from personnel files under this section, as 


privileged information, any survival, evasion, resistance, and escape debriefing report provided 


by a person described in section 1501(c) of this title who is returned to United States control 


which is obtained under a promise of confidentiality made for the purpose of ensuring the fullest 


possible disclosure of information. 


 (3) If a debriefing report contains non-derogatory information about the status and 


whereabouts of a missing person other than the source of the debriefing report or about unnamed 


missing persons, the Secretary concerned shall prepare an extract of the non-derogatory 


information. That extract, following a review by the source of the debriefing report, shall be 


placed in the personnel file of each missing person named in the debriefing report in such a 


manner as to protect the identity of the source providing the information. Any information 


contained in the extract of the debriefing report that pertains to unnamed missing persons shall 


be made reasonably accessible to the primary next of kin, members of the immediate family, and 


the previously designated person. 


 (4) Whenever the Secretary concerned withholds a debriefing report, or part of a 


debriefing report, from a personnel file under this subsection, the Secretary shall ensure that the 


file contains a notice that withheld information exists. 


 


 (e) AVAILABILITY OF INFORMATION.—The Secretary concerned shall, upon request, make 


available the contents of the personnel file of a missing person to the primary next of kin, the 


other members of the immediate family, or any other previously designated person of the person. 


 


 (f) NONDISCLOSURE OF CERTAIN INFORMATION.—A record of the content of a debriefing 


of a missing person returned to United States control during the period beginning on July 8, 


1959, and ending on February 10, 1996, that was conducted by an official of the United States 


authorized to conduct the debriefing is privileged information and, notwithstanding sections 552 


and 552a of title 5, may not be disclosed, in whole or in part, under either such section. However, 


this subsection does not limit the responsibility of the Secretary concerned under paragraphs (3) 


and (4) of subsection (d) to place extracts of non-derogatory information, or a notice of the 


existence of such information, in the personnel file of a missing person. 


 


§1507. Recommendation of status of death 


 


 (a) REQUIREMENTS RELATING TO RECOMMENDATION.—A board appointed under section 


1503, 1504, or 1505 of this title may not recommend that a person be declared dead unless— 


 (1) credible evidence exists to suggest that the person is dead; 


 (2) the United States possesses no credible evidence that suggests that the person 


is alive; and 


 (3) representatives of the United States— 
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 (A) have made a complete search of the area where the person was last 


seen (unless, after making a good faith effort to obtain access to such area, such 


representatives are not granted such access); and 


 (B) have examined the records of the government or entity having control 


over the area where the person was last seen (unless, after making a good faith 


effort to obtain access to such records, such representatives are not granted such 


access). 


 


 (b) SUBMITTAL OF INFORMATION ON DEATH.—If a board appointed under section 1503, 


1504, or 1505 of this title makes a recommendation that a missing person be declared dead, the 


board shall include in the report of the board with respect to the person under that section the 


following: 


 (1) A detailed description of the location where the death occurred. 


 (2) A statement of the date on which the death occurred. 


 (3) A description of the location of the body, if recovered. 


 (4) If the body has been recovered and is not identifiable through visual means, a 


certification by a forensic pathologist that the body recovered is that of the missing 


person. In determining whether to make such a certification, the forensic pathologist shall 


consider, as determined necessary by the Secretary of the military department concerned, 


additional evidence and information provided by appropriate specialists in forensic 


medicine or other appropriate medical sciences. 


 


§1508. Judicial review 


 


 (a) RIGHT OF REVIEW.—A person who is the primary next of kin (or the previously 


designated person) of a person who is the subject of a finding described in subsection (b) may 


obtain judicial review in a United States district court of that finding, but only on the basis of a 


claim that there is information that could affect the status of the missing person’s case that was 


not adequately considered during the administrative review process under this chapter. Any such 


review shall be as provided in section 706 of title 5. 


 


 (b) FINDINGS FOR WHICH JUDICIAL REVIEW MAY BE SOUGHT.—Subsection (a) applies to 


the following findings: 


 (1) A finding by a board appointed under section 1504 or 1505 of this title that a 


missing person is dead. 


 (2) A finding by a board appointed under section 1509 of this title that confirms 


that a missing person formerly declared dead is in fact dead. 


 


 (c) SUBSEQUENT REVIEW.—Appeals from a decision of the district court shall be taken to 


the appropriate United States court of appeals and to the Supreme Court as provided by law. 


 


§1509. Program to resolve preenactment missing person cases 


 


 (a) PROGRAM REQUIRED; COVERED CONFLICTS.—The Secretary of Defense shall 


implement a comprehensive, coordinated, integrated, and fully resourced program to account for 
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persons described in subparagraph (A) or (B) of section 1513(1) of this title who are 


unaccounted for from the following conflicts: 


 (1) World War II during the period beginning on December 7, 1941, and ending 


on December 31, 1946, including members of the armed forces who were lost during 


flight operations in the Pacific theater of operations covered by section 576 of the 


National Defense Authorization Act for Fiscal Year 2000 (Public Law 106–65; 10 U.S.C. 


1501 note). 


 (2) The Cold War during the period beginning on September 2, 1945, and ending 


on August 21, 1991. 


 (3) The Korean War during the period beginning on June 27, 1950, and ending on 


January 31, 1955. 


 (4) The Indochina War era during the period beginning on July 8, 1959, and 


ending on May 15, 1975. 


 (5) The Persian Gulf War during the period beginning on August 2, 1990, and 


ending on February 28, 1991. 


 (6) Such other conflicts in which members of the armed forces served as the 


Secretary of Defense may designate. 


 


 (b) IMPLEMENTATION PROCESS.—(1) The Secretary of Defense shall implement the 


program within the Department of Defense POW/MIA accounting community through the 


designated Agency Director. 


 (2) For purposes of paragraph (1), the term “POW/MIA accounting community” means: 


 (A) The Defense Prisoner of War/Missing Personnel Office (DPMO). 


 (B) The Joint POW/MIA Accounting Command (JPAC). 


 (C) The Armed Forces DNA Identification Laboratory (AFDIL). 


 (D) The Life Sciences Equipment Laboratory of the Air Force (LSEL). 


 (E) The casualty and mortuary affairs offices of the military departments. 


 (F) Any other element of the Department of Defense whose mission (as 


designated by the Secretary of Defense) involves the accounting for and recovery of 


members of the armed forces who are missing in action, prisoners of war, or unaccounted 


for. 


(2)(A) The Secretary shall assign or detail to the designated Defense Agency on a full-


time basis a senior medical examiner from the personnel of the Armed Forces Medical Examiner 


System. The primary duties of the medical examiner so assigned or detailed shall include the 


identification of remains in support of the function of the designated Agency Director to account 


for unaccounted for persons covered by subsection (a).  


 


 (B) In carrying out functions under this chapter, the medical examiner so assigned or 


detailed shall report to the designated Agency Director. 


 


 (C) The medical examiner so assigned or detailed shall— 


 (i) exercise scientific identification authority; 


 (ii) establish identification and laboratory policy consistent with the Armed 


Forces Medical Examiner System; and 


 (iii) advise the designated Agency Director on forensic science disciplines. 
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 (D) Nothing in this chapter shall be interpreted as affecting the authority of the Armed 


Forces Medical Examiner under section 1471 of this title.  


  


(c) TREATMENT AS MISSING PERSONS.—Each unaccounted for person covered by 


subsection (a) shall be considered to be a missing person for purposes of the applicability of 


other provisions of this chapter to the person. 


 


 (d) ESTABLISHMENT OF PERSONNEL FILES; CENTRALIZED DATABASE.—(1) The Secretary 


of Defense shall ensure that a personnel file is established and maintained for each person 


covered by subsection (a) if the Secretary— 


 (A) possesses any information relevant to the status of the person; or 


 (B) receives any new information regarding the missing person as provided in 


subsection (e). 


 (2) The Secretary of Defense shall ensure that each file established under this subsection 


contains all relevant information pertaining to a person covered by subsection (a) and is readily 


accessible to all elements of the department, the combatant commands, and the armed forces 


involved in the effort to account for the person. 


 (3) Each file established under this subsection shall be handled in accordance with, and 


subject to the provisions of, section 1506 of this title in the same manner as applies to the file of 


a missing person otherwise subject to such section. 


 (4) The Secretary of Defense shall establish and maintain a single centralized database 


and case management system containing information on all missing persons for whom a file has 


been established under this subsection. The database and case management system shall be 


accessible to all elements of the Department of Defense involved in the search, recovery, 


identification, and communications phases of the program established by this section. 


 


 (e) REVIEW OF STATUS REQUIREMENTS.—(1) If new information (as described in 


paragraph (3)) is found or received that may be related to one or more unaccounted for persons 


covered by subsection (a), whether or not such information specifically relates (or may 


specifically relate) to any particular such unaccounted for person, that information shall be 


provided to the Secretary of Defense. 


 (2) Upon receipt of new information under paragraph (1), the Secretary shall ensure 


that— 


 (A) the information is treated under paragraph (2) of subsection (c) of section 


1505 of this title, relating to addition of the information to the personnel file of a person 


and notification requirements, in the same manner as information received under 


paragraph (1) under such subsection; and 


 (B) the information is treated under paragraph (3) of subsection (c) and subsection 


(d) of such section, relating to a board review under such section, in the same manner as 


information received under paragraph (1) of such subsection (c). 


 (3) For purposes of this subsection, new information is information that is credible and 


that— 


 (A) is found or received after November 18, 1997, by a United States intelligence 


agency, by a Department of Defense agency, or by a person specified in section 1504(g) 


of this title; or 
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 (B) is identified after November 18, 1997, in records of the United States as 


information that could be relevant to the case of one or more unaccounted for persons 


covered by subsection (a). 


 


 (f) COORDINATION REQUIREMENTS.—(1) In establishing and carrying out the program, 


the Secretary of Defense designated Agency Director shall coordinate ensure coordination with 


the Secretaries of the military departments, the Chairman of the Joint Chiefs of Staff, and the 


commanders of the combatant commands. 


 (2) In carrying out the program, the Secretary of Defense shall establish close 


coordination with the Department of State, the Central Intelligence Agency, and the National 


Security Council staff to enhance the ability of the Department of Defense POW/MIA 


accounting community to account for persons covered by subsection (a). 


 (3) In carrying out the program, the designated Agency Director shall coordinate all 


external communications and events associated with the program. 


 


 §1510. Applicability to Coast Guard 


 


 (a) DESIGNATED OFFICER TO HAVE RESPONSIBILITY.—The Secretary of Homeland 


Security shall designate an officer of the Department of Homeland Security to have 


responsibility within the Department of Homeland Security for matters relating to missing 


persons who are members of the Coast Guard. 


 


 (b) PROCEDURES.—The Secretary of Homeland Security shall prescribe procedures for 


the determination of the status of persons described in section 1501(c) of this title who are 


members of the Coast Guard and for the collection, analysis, review, and update of information 


on such persons. To the maximum extent practicable, the procedures prescribed under this 


section shall be similar to the procedures prescribed by the Secretary of Defense under section 


1501(b) of this title. 


 


§1511. Return alive of person declared missing or dead 


 


 (a) PAY AND ALLOWANCES.—Any person (except for a person subsequently determined 


to have been absent without leave or a deserter) in a missing status or declared dead under 


subchapter VII of chapter 55 of title 5 or chapter 10 of title 37 or by a board appointed under this 


chapter who is found alive and returned to the control of the United States shall be paid for the 


full time of the absence of the person while given that status or declared dead under the law and 


regulations relating to the pay and allowances of persons returning from a missing status. 


 


 (b) EFFECT ON GRATUITIES PAID AS A RESULT OF STATUS.—Subsection (a) shall not be 


interpreted to invalidate or otherwise affect the receipt by any person of a death gratuity or other 


payment from the United States on behalf of a person referred to in subsection (a) before 


February 10, 1996. 


 


§1512. Effect on State law 
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 (a) NONPREEMPTION OF STATE AUTHORITY.—Nothing in this chapter shall be construed 


to invalidate or limit the power of any State court or administrative entity, or the power of any 


court or administrative entity of any political subdivision thereof, to find or declare a person dead 


for purposes of such State or political subdivision. 


 


 (b) STATE DEFINED.—In this section, the term “State” includes the District of Columbia, 


the Commonwealth of Puerto Rico, and any territory or possession of the United States. 


 


§1513. Definitions 


 


 In this chapter: 


 (1) The term “missing person” means— 


 (A) a member of the armed forces on active duty who is in a missing 


status; or 


 (B) a civilian employee of the Department of Defense or an employee of a 


contractor of the Department of Defense who serves in direct support of, or 


accompanies, the armed forces in the field under orders and who is in a missing 


status. 


Such term includes an unaccounted for person described in subsection (a) of section 1509 


of this title who is required by subsection (b) (c) of such section to be considered a 


missing person. 


 (2) The term “missing status” means the status of a missing person who is 


determined to be absent in a category of any of the following: 


 (A) Missing. 


 (B) Missing in action. 


 (C) Interned in a foreign country. 


 (D) Captured. 


 (E) Beleaguered. 


 (F) Besieged. 


 (G) Detained in a foreign country against that person’s will. 


 (3) The term “accounted for”, with respect to a person in a missing status, means 


that— 


 (A) the person is returned to United States control alive; 


 (B) the remains of the person are recovered and, if not identifiable through 


visual means as those of the missing person, are identified as those of the missing 


person by a practitioner of an appropriate forensic science; or 


 (C) credible evidence exists to support another determination of the 


person's status. 


 (4) The term “primary next of kin”, in the case of a missing person, means the 


individual authorized to direct disposition of the remains of the person under section 


1482(c) of this title. 


 (5) The term “member of the immediate family”, in the case of a missing person, 


means the following: 


 (A) The spouse of the person. 


 (B) A natural child, adopted child, stepchild, or illegitimate child (if 


acknowledged by the person or parenthood has been established by a court of 
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competent jurisdiction) of the person, except that if such child has not attained the 


age of 18 years, the term means a surviving parent or legal guardian of such child. 


 (C) A biological parent of the person, unless legal custody of the person 


by the parent has been previously terminated by reason of a court decree or 


otherwise under law and not restored. 


 (D) A brother or sister of the person, if such brother or sister has attained 


the age of 18 years. 


 (E) Any other blood relative or adoptive relative of the person, if such 


relative was given sole legal custody of the person by a court decree or otherwise 


under law before the person attained the age of 18 years and such custody was not 


subsequently terminated before that time. 


 (6) The term “previously designated person”, in the case of a missing person, 


means an individual designated by the person under section 655 of this title for purposes 


of this chapter. 


 (7) The term “classified information” means any information the unauthorized 


disclosure of which (as determined under applicable law and regulations) could 


reasonably be expected to damage the national security. 


 (8) The term “theater component commander” means, with respect to any of the 


combatant commands, an officer of any of the armed forces who (A) is commander of all 


forces of that armed force assigned to that combatant command, and (B) is directly 


subordinate to the commander of the combatant command. 


 (9) The term “survival, evasion, resistance, and escape debriefing” means an interview 


conducted with a person described in section 1501(c) of this title who is returned to United States 


control in order to record the person’s experiences while surviving, evading, resisting 


interrogation or exploitation, or escaping.  
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SEC. 2808. EXTENSION OF TEMPORARY, LIMITED AUTHORITY TO USE 1 


OPERATION AND MAINTENANCE FUNDS FOR CONSTRUCTION 2 


PROJECTS IN CERTAIN AREAS OUTSIDE THE UNITED STATES. 3 


 (a) ONE-YEAR EXTENSION OF AUTHORITY.—Subsection (h) of section 2808 of the 4 


Military Construction Authorization Act for Fiscal Year 2004 (division B of Public Law 108-5 


136; 117 Stat. 1723), as most recently amended by section 2808 of the Military Construction 6 


Authorization Act for Fiscal Year 2014 (division B of Public Law 113-66; 127 Stat. 1012), is 7 


further amended— 8 


(1) in paragraph (1), by striking “December 31, 2014” and inserting “December 9 


31, 2015”; and 10 


(2) in paragraph (2), by striking “fiscal year 2015” and inserting “fiscal year 11 


2016”. 12 


(b) LIMITATION OF AUTHORITY.—Subsection (c)(1) of such section is amended— 13 


  (1) by striking “October 1, 2013” and inserting “October 1, 2014”; 14 


 (2) by striking “December 31, 2014” and inserting “December 31, 2015”; and 15 


 (3) by striking “fiscal year 2015” and inserting “fiscal year 2016”. 16 


[Please note: The “Changes to Existing Law” section below sets out in red-line format how 


the legislative text above would amend existing law.] 


 


Section-by-Section Analysis 


 


 This proposal would provide continued authority for the Secretary of Defense to use 


funds appropriated for operation and maintenance for construction to meet temporary operational 


requirements during a time of declared war, national emergency, or contingency operation 


through December 2015, or until an Act authorizing military construction funds for fiscal year 


2016 is enacted.   


 


 Extension of this authority would enable the Department of Defense to provide basic 


facilities and infrastructure necessary to meet urgent military operational requirements months 


and years ahead of the regular annual authorization and appropriation process for construction 
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projects.  It also would provide continuous, needed support to commanders and forces during 


ongoing and future contingency operations.      


 


   It was only through this authority that we were able to maintain a critical capability to 


conduct remotely piloted aircraft (RPA) operations from Djibouti in support of United States 


Africa Command (USAFRICOM) and United States Central Command (USCENTCOM).  The 


Department’s ability to respond quickly to urgent, temporary requirements for a contingency 


operation depends on this contingency construction authority (CCA).  Thus, when the host nation 


directed that RPA operations at Djibouti’s Ambouli International Airport stop, the Department 


was able to use CCA to make repairs to the road between Camp Lemonnier and Chabelley 


Airfield and to construct the airfield support facilities and improvements necessary to support 


RPA operations.  This would not have been possible using regular Title 10 military construction 


authorities.  


 


 This proposal would retain the current requirement to provide notice to Congress prior to 


the use of funds appropriated for operation and maintenance under the conditions set forth in 


subsection (a) of section 2808 of the Military Construction Authorization Act for Fiscal Year 


2004.  In addition, the Department of Defense would not be able to proceed with these projects 


until after the end of the notification period, which is 10 days, or seven days if notification is 


provided in electronic medium. 


 


 This proposal would continue to allow the Secretary to utilize CCA in Afghanistan, even 


though CCA generally is not authorized at installations where the United States is reasonably 


expected to have a long-term presence.  As a result, from an operational standpoint, if the United 


States intends to have a long-term presence at key locations in Afghanistan, the proposal does 


not preclude the emergence of critical, urgent operational capability requirements at these 


locations.  USCENTCOM needs to retain the flexibility that CCA provides across Afghanistan to 


include use at long-term presence locations. 


 


Budget Implications:  This proposal would authorize the Secretary of Defense to use authorized 


and appropriated operation and maintenance funds for construction to meet temporary 


operational requirements when all necessary pre-requisites of this authority are met.  A budget 


table is inapplicable and has not been provided. 


 


Changes to Existing Law:  This proposal would make the following changes to section 2808 of 


the Military Construction Authorization Act for Fiscal Year 2004 (division B of Public Law 


108–136; 117 Stat. 1723), as amended: 


 


SEC. 2808. TEMPORARY, LIMITED AUTHORITY TO USE OPERATION AND 


MAINTENANCE FUNDS FOR CONSTRUCTION PROJECTS OUTSIDE 


THE UNITED STATES. 


 (a) TEMPORARY AUTHORITY.—The Secretary of Defense may obligate appropriated funds 


available for operation and maintenance to carry out, inside the area of responsibility of the 


United States Central Command or certain countries in the area of responsibility of the United 


States Africa Command, a construction project that the Secretary determines meets each of the 


following conditions: 
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 (1) The construction is necessary to meet urgent military operational requirements 


of a temporary nature involving the use of the Armed Forces in support of a declaration 


of war, the declaration by the President of a national emergency under section 201 of the 


National Emergencies Act (50 U.S.C. 1621), or a contingency operation. 


 (2) The construction is not carried out at a military installation where the United 


States is reasonably expected to have a long-term presence, unless the military 


installation is located in Afghanistan, for which projects using this authority may be 


carried out at installations deemed as supporting a long-term presence. 


 (3) The United States has no intention of using the construction after the 


operational requirements have been satisfied. 


 (4) The level of construction is the minimum necessary to meet the temporary 


operational requirements. 


 (b) NOTIFICATION OF OBLIGATION OF FUNDS.—Before using appropriated funds available 


for operation and maintenance to carry out a construction project outside the United States that 


has an estimated cost in excess of the amounts authorized for unspecified minor military 


construction projects under section 2805(c) of title 10, United States Code, the Secretary of 


Defense shall submit to the congressional committees specified in subsection (f) a notice 


regarding the construction project.  The project may be carried out only after the end of the 10-


day period beginning on the date the notice is received by the committees or, if earlier, the end of 


the 7-day period beginning on the date on which a copy of the notification is provided in an 


electronic medium pursuant to section 480 of title 10, United States Code. The notice shall 


include the following: 


 (1) Certification that the conditions specified in subsection (a) are satisfied with 


regard to the construction project. 


 (2) A description of the purpose for which appropriated funds available for 


operation and maintenance are being obligated. 


 (3) All relevant documentation detailing the construction project. 


 (4) An estimate of the total amount obligated for the construction. 


 (c) ANNUAL LIMITATION ON USE OF AUTHORITY.—(1) The total cost of the construction 


projects carried out under the authority of this section using, in whole or in part, appropriated 


funds available for operation and maintenance shall not exceed $100,000,000 between October 


1, 2013 2014, and the earlier of December 31, 2014 2015, or the date of enactment of an Act 


authorizing funds for military activities of the Department of Defense for fiscal year 2015 2016. 


 (2) Notwithstanding paragraph (1), the Secretary of Defense may authorize the obligation 


under this section of not more than an additional $10,000,000 of appropriated funds available for 


operation and maintenance for a fiscal year if the Secretary determines that the additional funds 


are needed for costs associated with contract closeouts 


 (d) QUARTERLY REPORT.—(1) Not later than 45 days after the end of each fiscal-year 


quarter during which appropriated funds available for operation and maintenance are obligated or 


expended to carry out construction projects outside the United States, the Secretary of Defense 


shall submit to the congressional committees specified in subsection (f) a report on the 


worldwide obligation and expenditure during that quarter of appropriated funds for such 


construction projects. 


 (2) The ability to use this section as authority during a fiscal year to obligate appropriated 


funds available for operation and maintenance to carry out construction projects outside the 


United States shall commence for that fiscal year only after the date on which the Secretary of 
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Defense submits to the congressional committees specified in subsection (f) all of the quarterly 


reports that were required under paragraph (1) for the preceding fiscal year. 


 (e) RELATION TO OTHER AUTHORITIES.—The temporary authority provided by this 


section, and the limited authority provided by section 2805(c) of title 10, United States Code, to 


use appropriated funds available for operation and maintenance to carry out a construction 


project are the only authorities available to the Secretary of Defense and the Secretaries of the 


military departments to use appropriated funds available for operation and maintenance to carry 


out construction projects. 


 (f) CONGRESSIONAL COMMITTEES.—The congressional committees referred to in this 


section are the following: 


 (1) The Committee on Armed Services and the Subcommittee on Defense and the 


Subcommittee on Military Construction, Veterans Affairs, and Related Agencies of the 


Committee on Appropriations of the Senate. 


 (2) The Committee on Armed Services and the Subcommittee on Defense and the 


Subcommittee on Military Construction, Veterans Affairs, and Related Agencies of the 


Committee on Appropriations of the House of Representatives. 


 (g) EFFECT OF FAILURE TO SUBMIT PROJECT NOTIFICATIONS.—If the advance notice of 


the proposed obligation of funds for a construction project required by subsection (b) is not 


submitted to the congressional committees specified in subsection (f) by the required date, 


appropriated funds available for operation and maintenance may not be obligated or expended 


after that date under the authority of this section to carry out construction projects outside the 


United States until the date on which the notice is finally submitted. 


 (h) EXPIRATION OF AUTHORITY.—The authority to obligate funds under this section 


expires on the later of— 


  (1) December 31, 2014 December 31, 2015; or 


 (2) the date of the enactment of an Act authorizing funds for military construction 


for fiscal year 2015 fiscal year 2016. 


 (i) CERTAIN COUNTRIES IN THE AREA OF RESPONSIBILITY OF UNITED STATES AFRICA 


COMMAND DEFINED.—In this section, the term “certain countries in the area of responsibility of 


the United States Africa Command” means Kenya, Somalia, Ethiopia, Djibouti, Seychelles, 


Burundi, and Uganda. 
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SEC. ___. PROTECTION FOR CERTAIN SENSITIVE INFORMATION. 1 


Section 130c(h)(1) of title 10, United States Code, is amended by adding at the end the 2 


following new subparagraph, consistent with section 552(b)(3) of Title 5: 3 


 “(D) The Secretary of State, with respect to information of concern to the 4 


Department of State, as determined by the Secretary.”.5 


 


Section-by-Section Analysis 


 


This provision would amend section 130c of title 10, United States Code, to give the 


Department of State (DOS) the same authority to protect unclassified information received in 


confidence from foreign governments that three other agencies now possess. The statute 


currently authorizes the Departments of Defense (DOD), Energy, and Homeland Security (for 


information in possession of the Coast Guard) to withhold certain sensitive, unclassified 


information provided to the USG by a foreign government or international organization on a 


non-public basis. The same reasons underlying the original enactment of 10 U.S.C. 130c support 


amending it to include DOS. More than any other agency, DOS handles information from 


foreign governments (for example, in the context of international negotiations) that, though not 


classified by the foreign government, has been passed to DOS with an expectation that the 


information will not be released to the public.  


 


Currently, unless this information is subsequently classified under U.S. classification 


rules, DOS may not have the legal ability to comply with the foreign government’s expectations 


regarding confidentiality. However, U.S. classification may not be substantively appropriate for 


the information in question, and the U.S. classification scheme triggers rigorous handling and 


dissemination requirements that may not be desirable or feasible for the information in question. 


This issue is of increasing importance in light of the passage of the Intelligence Reform and 


Terrorism Prevention Act of 2004 and similar laws, which encourage/require federal agencies to 


share counter-terrorism information with state and local officials and to downgrade or declassify 


pertinent information where possible in order to facilitate sharing. 


 


Changes to Existing Law:  This proposal would make the following change to section 130c of 


title 10, United State Code (material to be added is shown in boldface underline): 


 


§ 130c. Nondisclosure of information: certain sensitive information of foreign governments 


and international organizations 


 


(a) EXEMPTION FROM DISCLOSURE.—The national security official concerned (as defined 


in subsection (h)) may withhold from public disclosure otherwise required by law sensitive 


information of foreign governments in accordance with this section. 
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(b) INFORMATION ELIGIBLE FOR EXEMPTION.—For the purposes of this section, 


information is sensitive information of a foreign government only if the national security official 


concerned makes each of the following determinations with respect to the information: 


(1) That the information was provided by, otherwise made available by, or 


produced in cooperation with, a foreign government or international organization. 


(2) That the foreign government or international organization is withholding the 


information from public disclosure (relying for that determination on the written 


representation of the foreign government or international organization to that effect). 


(3) That any of the following conditions are met: 


(A) The foreign government or international organization requests, in 


writing, that the information be withheld. 


(B) The information was provided or made available to the United States 


Government on the condition that it not be released to the public. 


(C) The information is an item of information, or is in a category of 


information, that the national security official concerned has specified in 


regulations prescribed under subsection (g) as being information the release of 


which would have an adverse effect on the ability of the United States 


Government to obtain the same or similar information in the future. 


 


(c) INFORMATION OF OTHER AGENCIES.—If the national security official concerned 


provides to the head of another agency sensitive information of a foreign government, as 


determined by that national security official under subsection (b), and informs the head of the 


other agency of that determination, then the head of the other agency shall withhold the 


information from any public disclosure unless that national security official specifically 


authorizes the disclosure. 


 


(d) LIMITATIONS.— 


(1) If a request for disclosure covers any sensitive information of a foreign 


government (as described in subsection (b)) that came into the possession or under the 


control of the United States Government before October 30, 2000, and more than 25 


years before the request is received by an agency, the information may be withheld only 


as set forth in paragraph (3). 


(2)(A) If a request for disclosure covers any sensitive information of a foreign 


government (as described in subsection (b)) that came into the possession or under the 


control of the United States Government on or after the date referred to in paragraph (1), 


the authority to withhold the information under this section is subject to the provisions of 


subparagraphs (B) and (C). 


(B) Information referred to in subparagraph (A) may not be withheld under this 


section after— 


(i) the date that is specified by a foreign government or international 


organization in a request or expression of a condition described in paragraph (1) 


or (2) of subsection (b) that is made by the foreign government or international 


organization concerning the information; or 


(ii) if there are more than one such foreign governments or international 


organizations, the latest date so specified by any of them. 
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(C) If no date is applicable under subparagraph (B) to a request referred to in 


subparagraph (A) and the information referred to in that subparagraph came into 


possession or under the control of the United States more than 10 years before the date on 


which the request is received by an agency, the information may be withheld under this 


section only as set forth in paragraph (3). 


(3) Information referred to in paragraph (1) or (2)(C) may be withheld under this 


section in the case of a request for disclosure only if, upon the notification of each foreign 


government and international organization concerned in accordance with the regulations 


prescribed under subsection (g)(2), any such government or organization requests in 


writing that the information not be disclosed for an additional period stated in the request 


of that government or organization. After the national security official concerned 


considers the request of the foreign government or international organization, the official 


shall designate a later date as the date after which the information is not to be withheld 


under this section. The later date may be extended in accordance with a later request of 


any such foreign government or international organization under this paragraph. 


 


(e) INFORMATION PROTECTED UNDER OTHER AUTHORITY.—This section does not apply 


to information or matters that are specifically required in the interest of national defense or 


foreign policy to be protected against unauthorized disclosure under criteria established by an 


Executive order and are classified, properly, at the confidential, secret, or top secret level 


pursuant to such Executive order. 


 


(f) DISCLOSURES NOT AFFECTED.—Nothing in this section shall be construed to authorize 


any official to withhold, or to authorize the withholding of, information from the following: 


(1) Congress. 


(2) The Comptroller General, unless the information relates to activities that the 


President designates as foreign intelligence or counterintelligence activities. 


 


(g) REGULATIONS.— 


(1) The national security officials referred to in subsection (h)(1) shall each 


prescribe regulations to carry out this section. The regulations shall include criteria for 


making the determinations required under subsection (b). The regulations may provide 


for controls on access to and use of, and special markings and specific safeguards for, a 


category or categories of information subject to this section. 


(2) The regulations shall include procedures for notifying and consulting with 


each foreign government or international organization concerned about requests for 


disclosure of information to which this section applies. 


 


(h) DEFINITIONS.—In this section: 


(1) The term “national security official concerned” means the following: 


(A) The Secretary of Defense, with respect to information of concern to 


the Department of Defense, as determined by the Secretary. 


(B) The Secretary of Homeland Security, with respect to information of 


concern to the Coast Guard, as determined by the Secretary, but only while the 


Coast Guard is not operating as a service in the Navy. 
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(C) The Secretary of Energy, with respect to information concerning the 


national security programs of the Department of Energy, as determined by the 


Secretary. 


(D) The Secretary of State, with respect to information of concern to 


the Department of State, as determined by the Secretary. 


 


(2) The term “agency” has the meaning given that term in section 552(f) of title 5. 


 


(3) The term “international organization” means the following: 


(A) A public international organization designated pursuant to section 1 of 


the International Organizations Immunities Act (59 Stat. 669; 22 U.S.C. 288) as 


being entitled to enjoy the privileges, exemptions, and immunities provided in 


such Act. 


(B) A public international organization created pursuant to a treaty or 


other international agreement as an instrument through or by which two or more 


foreign governments engage in some aspect of their conduct of international 


affairs. 


(C) An official mission, except a United States mission, to a public 


international organization referred to in subparagraph (A) or (B). 


 



http://www.law.cornell.edu/uscode/text/5/usc_sec_05_00000552----000-#f
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SEC. 1002. AUTHORITY TO RETAIN CERTAIN FEES PROVIDED BY A STATE TO 1 


FUND EMERGENCY TELECOMMUNICATIONS SERVICES ON 2 


MILITARY INSTALLATIONS. 3 


Section 6(f) of the Wireless Communications and Public Safety Act of 1999 (47 U.S.C. 4 


615a-1(f)) is amended by adding at the end the following new paragraph: 5 


“(3) FEES PROVIDED TO MILITARY INSTALLATIONS.―If the Secretary of a military 6 


department receives from a State, pursuant to an application by the Secretary or 7 


otherwise, an amount remitted to the Secretary as a share of the fees and charges 8 


collected by the State under this subsection from persons residing on a military 9 


installation under the Secretary’s jurisdiction within the State, such amount shall be 10 


credited to appropriations available for that military department to support or implement 11 


9-1-1 or enhanced 9-1-1 services for that military installation and shall be available for 12 


such purposes subject to the same availability, conditions, and limitations as the 13 


appropriation to which credited.”. 14 


Section-by-Section Analysis 


 


 This proposal would allow the Secretaries of the military departments to retain and 


expend funds received from a State as a share of the fees and charges collected by the State to 


support or enhance 9-1-1 emergency services.  The States are authorized to collect the fees and 


charges via charges on telephone bills under section 6(f) of the Wireless Communications and 


Public Safety Act of 1999 (47 U.S.C. 615a-1(f)). 


 


Although the military departments could currently seek a portion of the fees and charges 


collected by the States under 47 U.S.C. 615a-1, without a statutory exception to the 


miscellaneous receipts statute (31 U.S.C. 3302), any fees and charges collected would go to the 


Treasury and could not be used to offset expenses incurred by military installations to support or 


enhance 9-1-1 emergency services, many of which benefit local civilian communities. 


 


This proposal would allow the military departments to retain any amounts the States may 


(at their discretion) provide from the fees and charges they collect under 47 U.S.C. 615a-1, and 


to use the funds in support of 9-1-1 emergency services without further appropriation. 
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Budget Implications:  Enhanced capability.  Military installations would receive State funding 


and apply towards the operating cost. Military installations have capability gaps when compared 


to off-post civilian counterparts.  A statutory exception to the Miscellaneous Receipts Statute, 31 


U.S.C. 3302, would allow installations to receive the 9-1-1 State Grant to close these gaps.  The 


Department of Treasury will need to create a special fund receipt account for receipts 9-1-1 State 


grants and make the funds immediately available for expenditures to support enhanced 9-1-1 


services for the military installation on whose behalf the application of the State grant was made.   


 


RESOURCE REQUIREMENTS ($MILLIONS) 


 


FY 


2015 


FY 


2016 


FY 


2017 


FY 


2018 


FY 


2019 


Appropriation 


To 


Budget 


Activity 


Dash-


1 


Line 


Item 


Program 


Element 


Army 1.8 1.8 1.8 1.8 1.8 97X 
 


  


Air  


Force 
.9 .9 .9 .9 .9 


  
  


Navy 0 0 0 0 0 
  


  


Total 2.7 2.7 2.7 2.7 2.7 
  


  


*The Navy does not expect to utilize this authority. 


 


PERSONNEL AFFECTED  


 


FY 


2015 


FY 


2016 


FY 


2017 


FY 


2018 


FY 


2019 


Appropriation 


From 


Budget 


Activity 


Dash-1 


Line 


Item 


Program 


Element 


Army 0 0 0 0 0 
  


  


Air 


Force 
0 0 0 0 0 


  
  


Navy 0 0 0 0 0 
  


  


Total 0 0 0 0 0 
  


  


 


Changes to Existing Law:  This proposal would make the following changes to section 6 of the 


Wireless Communications and Public Safety Act of 1999 (47 U.S.C. 615a-1): 


 


SEC.  6. DUTY TO PROVIDE 9-1-1 AND ENHANCED 9-1-1 SERVICE. 


 


(a) DUTIES.―It shall be the duty of each IP-enabled voice service provider to provide 9-1-1 


service and enhanced 9-1-1 service to its subscribers in accordance with the requirements of the 


Federal Communications Commission, as in effect on the date of enactment of the New and 


Emerging Technologies 911 Improvement Act of 2008 [July 23, 2008] and as such requirements 


may be modified by the Commission from time to time. 


 


(b) PARITY FOR IP-ENABLED VOICE SERVICE PROVIDERS.―An IP-enabled voice service 


provider that seeks capabilities to provide 9-1-1 and enhanced 9-1-1 service from an entity with 


ownership or control over such capabilities, to comply with its obligations under subsection (a), 


shall, for the exclusive purpose of complying with such obligations, have a right of access to 


such capabilities, including interconnection, to provide 9-1-1 and enhanced 9-1-1 service on the 
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same rates, terms, and conditions that are provided to a provider of commercial mobile service 


(as such term is defined in section 332(d) of the Communications Act of 1934 (47 U.S.C. 


332(d))), subject to such regulations as the Commission prescribes under subsection (c). 


 


(c) REGULATIONS.―The Commission― 


(1) within 90 days after the date of enactment of the New and Emerging Technologies 


911 Improvement Act of 2008 [July 23, 2008], shall issue regulations implementing such 


act, including regulations that― 


(A) ensure that IP-enabled voice service providers have the ability to exercise their 


rights under subsection (b);  


(B) take into account any technical, network security, or information privacy 


requirements that are specific to IP-enabled voice services; and  


(C) provide, with respect to any capabilities that are not required to be made 


available to a commercial mobile service provider but that the Commission determines 


under subparagraph (B) of this paragraph or paragraph (3) are necessary for an IP-


enabled voice service provider to comply with its obligations under subsection (a), that 


such capabilities shall be available at the same rates, terms, and conditions as would 


apply if such capabilities were made available to a commercial mobile service provider; 


(2) shall require IP-enabled voice service providers to which the regulations apply to 


register with the Commission and to establish a point of contact for public safety and 


government officials relative to 9-1-1 and enhanced 9-1-1 service and access; and  


(3) may modify such regulations from time to time, as necessitated by changes in the 


market or technology, to ensure the ability of an IP-enabled voice service provider to 


comply with its obligations under subsection (a) and to exercise its rights under subsection 


(b). 


  


(d) DELEGATION OF ENFORCEMENT TO STATE COMMISSIONS.―The Commission may 


delegate authority to enforce the regulations issued under subsection (c) to State commissions or 


other State or local agencies or programs with jurisdiction over emergency communications. 


Nothing in this section is intended to alter the authority of State commissions or other State or 


local agencies with jurisdiction over emergency communications, provided that the exercise of 


such authority is not inconsistent with Federal law or Commission requirements. 


 


(e) IMPLEMENTATION.― 


(1) LIMITATION.―Nothing in this section shall be construed to permit the Commission 


to issue regulations that require or impose a specific technology or technological standard.  


(2) ENFORCEMENT.―The Commission shall enforce this section as if this section was a 


part of the Communications Act of 1934. For purposes of this section, any violations of this 


section, or any regulations promulgated under this section, shall be considered to be a 


violation of the Communications Act of 1934 or a regulation promulgated under that Act, 


respectively.  


 


(f) STATE AUTHORITY OVER FEES.― 


(1) AUTHORITY.―Nothing in this Act, the Communications Act of 1934 (47 U.S.C. 151 


et seq.), the New and Emerging Technologies 911 Improvement Act of 2008, or any 


Commission regulation or order shall prevent the imposition and collection of a fee or 
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charge applicable to commercial mobile services or IP-enabled voice services specifically 


designated by a State, political subdivision thereof, Indian tribe, or village or regional 


corporation serving a region established pursuant to the Alaska Native Claims Settlement 


Act, as amended (85 Stat. 688) for the support or implementation of 9-1-1 or enhanced 9-1-


1 services, provided that the fee or charge is obligated or expended only in support of 9-1-1 


and enhanced 9-1-1 services, or enhancements of such services, as specified in the provision 


of State or local law adopting the fee or charge. For each class of subscribers to IP-enabled 


voice services, the fee or charge may not exceed the amount of any such fee or charge 


applicable to the same class of subscribers to telecommunications services. 


(2) FEE ACCOUNTABILITY REPORT.―To ensure efficiency, transparency, and 


accountability in the collection and expenditure of a fee or charge for the support or 


implementation of 9-1-1 or enhanced 9-1-1 services, the Commission shall submit a report 


within 1 year after the date of enactment of the New and Emerging Technologies 911 


Improvement Act of 2008 [July 23, 2008], and annually thereafter, to the Committee on 


Commerce, Science and Transportation of the Senate and the Committee on Energy and 


Commerce of the House of Representatives detailing the status in each State of the 


collection and distribution of such fees or charges, and including findings on the amount of 


revenues obligated or expended by each State or political subdivision thereof for any 


purpose other than the purpose for which any such fees or charges are specified. 


(3) FEES PROVIDED TO MILITARY INSTALLATIONS.―If the Secretary of a military 


department receives from a State, pursuant to an application by the Secretary or otherwise, 


an amount remitted to the Secretary as a share of the fees and charges collected by the State 


under this subsection from persons residing on a military installation under the Secretary’s 


jurisdiction within the State, such amount shall be credited to appropriations available for 


that military department to support or implement 9-1-1 or enhanced 9-1-1 services for that 


military installation and shall be available for such purposes subject to the same availability, 


conditions, and limitations as the appropriation to which credited. 


 


(g) AVAILABILITY OF PSAP INFORMATION.―The Commission may compile a list of public 


safety answering point contact information, contact information for providers of selective 


routers, testing procedures, classes and types of services supported by public safety answering 


points, and other information concerning 9-1-1 and enhanced 9-1-1 elements, for the purpose of 


assisting IP-enabled voice service providers in complying with this section, and may make any 


portion of such information available to telecommunications carriers, wireless carriers, IP-


enabled voice service providers, other emergency service providers, or the vendors to or agents 


of any such carriers or providers, if such availability would improve public safety. 


 


(h) DEVELOPMENT OF STANDARDS.―The Commission shall work cooperatively with public 


safety organizations, industry participants, and the E-911 Implementation Coordination Office to 


develop best practices that promote consistency, where appropriate, including procedures for― 


(1) defining geographic coverage areas for public safety answering points; 


(2) defining network diversity requirements for delivery of IP-enabled 9-1-1 and 


enhanced 9-1-1 calls;  


(3) call-handling in the event of call overflow or network outages; 


(4) public safety answering point certification and testing requirements;  
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(5) validation procedures for inputting and updating location information in relevant 


databases; and 


(6) the format for delivering address information to public safety answering points.  


 


(i) RULE OF CONSTRUCTION.―Nothing in the New and Emerging Technologies 911 


Improvement Act of 2008 shall be construed as altering, delaying, or otherwise limiting the 


ability of the Commission to enforce the Federal actions taken or rules adopted obligating an IP-


enabled voice service provider to provide 9-1-1 or enhanced 9-1-1 service as of the date of 


enactment of the New and Emerging Technologies 911 Improvement Act of 2008 [July 23, 


2008]. 
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SEC. 1049.  CLARIFICATION OF AUTHORITY FOR PRESIDENT TO DELEGATE 1 


SPECIAL DISPOSAL AUTHORITY OF THE PRESIDENT FOR 2 


RELEASE OF MATERIALS FROM STRATEGIC AND CRITICAL 3 


MATERIALS STOCKPILE NEEDED FOR NATIONAL DEFENSE 4 


PURPOSES. 5 


 Section 7(a)(3) of the Strategic and Critical Materials Stock Piling Act Act (50 U.S.C. 6 


98f(a)(3)) is amended— 7 


 (1) by striking “Under Secretary of Defense for Acquisition, Technology, and 8 


Logistics” and inserting “National Defense Stockpile Manager”; 9 


 (2) by striking “Under Secretary to” and inserting “Stockpile Manager to”; and 10 


 (3) by striking “Under Secretary determines” and inserting “Secretary of Defense 11 


determines”. 12 


 


Section-by-Section Analysis 


 


     This proposal would simplify current law by clarifying to whom the President may delegate 


authority to release materials from the National Defense Stockpile (NDS).  Current law states 


that the President may delegate to the Under Secretary of Defense for Acquisition, Technology, 


and Logistics (USD AT&L) the authority to release materials from the Stockpile.  However, 


under current law the President also designates the Secretary of Defense as the Stockpile 


Manager.  The Secretary of Defense customarily delegates the role of Stockpile Manager to the 


USD AT&L.  If this proposal were enacted, the President would simply delegate the role of 


Stockpile Manager to the Secretary of Defense, who would in turn delegate to the USD AT&L 


the authority to release material from the Stockpile. 


 


     Section 1413 of the National Defense Authorization Act for Fiscal Year 2013 (Public Law 


112-239) amended section 7 of the Strategic and Critical Materials Stock Piling Act (50 U.S.C. 


98f) pertaining to release of materials from the stockpile.  As amended, section 7 provides that 


the Under Secretary of Defense for Acquisition, Technology, and Logistics may release materials 


from the Stockpile subject to two conditions: (1) the President must have designated the Under 


Secretary to have that authority, and (2) in the case of any release order, the Under Secretary 


must determine that the release of stockpile materials is required for use, manufacture, or 


production for purposes of national defense. 


 







 


     This prosposal would allow the President to delegate authority to release materials to the 


National Defense Stockpile Manager instead of the Under Secretary of Defense for Acquisition, 


Technology, and Logistics.  In practice, the functions of the Stockpile Manager are exercised by 


that Under Secretary, since the President has designated the Secretary of Defense as the 


Stockpile Manager and the Secretary has delegated those authorities to the Under Secretary.  


However, consistent with the rest of the Act, statutory functions relating to the administration of 


the materials in the stockpile should be vested in the Stockpile Manager. 


 


     The Department also recommends that the authority for determining that a specific release of 


materials is required “for purposes of national defense” be vested in the Secretary of Defense, 


not the Under Secretary, as the President’s principal assistant on all matters relating to the 


Department. The Secretary is the President’s principal assistant on all matters relating to the 


Department of Defense and has authority, direction, and control over the Department.   


 


     This proposal would provide for the statutory stockpile release functions under section 7(a)(3) 


to be vested in the Stockpile Manager, if the President so delegates, but subject to a case-by-case 


national security decision by the Secretary of Defense.  In practice, the Stockpile Manager could 


redelegate functions, of course, as could the Secretary of Defense.  


 


Budget Implications:  None 


 


Changes to Existing Law:  The proposal would make the following changes to section 7(a)(3) 


of the Strategic and Critical Materials Stock Piling Act (50 U.S.C. 98 et seq.): 


 


THE STRATEGIC AND CRITICAL MATERIALS STOCK PILING ACT 


(50 U.S.C. 98 et seq.) 


SHORT TITLE 


 SECTION 1. This Act may be cited as the “Strategic and Critical Materials Stock Piling Act”. 


FINDINGS AND PURPOSE 


 SEC. 2. (a) The Congress finds that the natural resources of the United States in certain 


strategic and critical materials are deficient or insufficiently developed to supply the military, 


industrial, and essential civilian needs of the United States for national defense. 


 (b) It is the purpose of this Act to provide for the acquisition and retention of stocks of certain 


strategic and critical materials and to encourage the conservation and development of sources of 


such materials within the United States and thereby to decrease and to preclude, when possible, a 


dangerous and costly dependence by the United States upon foreign sources for supplies of such 


materials in times of national emergency. 


 (c) The purpose of the National Defense Stockpile is to serve the interest of national defense 


only. The National Defense Stockpile is not to be used for economic or budgetary purposes. 


MATERIALS TO BE ACQUIRED: PRESIDENTIAL AUTHORITY AND GUIDELINES 


 SEC. 3. (a) Subject to subsection (c) of this section, the President shall determine from time to 


time (1) which materials are strategic and critical materials for the purposes of this Act, and (2) 


the quality and quantity of each such material to be acquired for the purposes of this Act and the 
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form in which each such material shall be acquired and stored. Such materials when acquired, 


together with the other materials described in section 4 of this Act, shall constitute and be 


collectively known as the National Defense Stockpile (hereinafter in this Act referred to as the 


“stockpile”). 


 (b) The President shall make the determinations required to be made under subsection (a) on 


the basis of the principles stated in section 2(c). 


 (c)(1) The quantity of any material to be stockpiled under this Act, as in effect on September 


30, 1987, may be changed only as provided in this subsection or as otherwise provided by law 


enacted after December 4, 1987. 


 (2) The President shall notify Congress in writing of any change proposed to be made in the 


quantity of any material to be stockpiled. The President may make the change after the end of the 


45-day period beginning on the date of the notification. The President shall include a full 


explanation and justification for the proposed change with the notification. 


MATERIALS CONSTITUTING THE NATIONAL DEFENSE STOCKPILE 


 SEC. 4. (a) The stockpile consists of the following materials: 


 (1) Materials acquired under this Act and contained in the national stockpile on July 29, 


1979. 


 (2) Materials acquired under this Act after July 29, 1979. 


 (3) Materials in the supplemental stockpile established by section 1704(b) of the 


Agricultural Trade Development and Assistance Act of 1954 (as in effect from September 


21, 1959, through December 31, 1966) on July 29, 1979. 


 (4)  Materials acquired by the United States under the provisions of section 303 of the 


Defense Production Act of 1950 (50 U.S.C. App. 2093) and transferred to the stockpile by 


the President pursuant to subsection (f) of such section. 


 (5) Materials transferred to the United States under section 663 of the Foreign Assistance 


Act of 1961 (22 U.S.C. 2423) that have been determined to be strategic and critical materials 


for the purposes of this Act and that are allocated by the President under subsection (b) of 


such section for stockpiling in the stockpile. 


 (6) Materials acquired by the Commodity Credit Corporation and transferred to the 


stockpile under section 4(h) of the Commodity Credit Corporation Charter Act (15 U.S.C. 


714b(h)). 


 (7) Materials acquired by the Commodity Credit Corporation under paragraph (2) of 


section 103(a) of the Act entitled “An Act to provide for greater stability in agriculture; to 


augment the marketing and disposal of agricultural products; and for other purposes,” 


approved August 28, 1954 (7 U.S.C. 1743(a)), and transferred to the stockpile under the 


third sentence of such section. 


 (8) Materials transferred to the stockpile by the President under paragraph (4) of section 


103(a) of such Act of August 28, 1954. 


 (9) Materials transferred to the stockpile under subsection (b). 


 (10) Materials transferred to the stockpile under subsection (c). 


 


  (b) Notwithstanding any other provision of law, any material that (1) is under the control of 


any department or agency of the United States, (2) is determined by the head of such department 


or agency to be excess to its needs and responsibilities, and (3) is required for the stockpile shall 







 


be transferred to the stockpile. Any such transfer shall be made without reimbursement to such 


department or agency, but all costs required to effect such transfer shall be paid or reimbursed 


from funds appropriated to carry out this Act. 


  (c)(1) The Secretary of Energy, in consultation with the Secretary of Defense, shall transfer 


to the stockpile for disposal in accordance with this Act uncontaminated materials that are in the 


Department of Energy inventory of materials for the production of defense-related items, are 


excess to the requirements of the Department for that purpose, and are suitable for transfer to the 


stockpile and disposal through the stockpile. 


  (2) The Secretary of Defense shall determine whether materials are suitable for transfer to 


the stockpile under this subsection, are suitable for disposal through the stockpile, and are 


uncontaminated. 


AUTHORITY FOR STOCKPILE OPERATIONS 


 SEC. 5. (a)(1) Except for acquisitions made under the authority of paragraph (3) or (4) of 


section 6(a) of this Act, no funds may be obligated or appropriated for acquisition of any 


material under this Act unless funds for such acquisition have been authorized by law. Funds 


appropriated for such acquisition (and for transportation and other incidental expenses related to 


such acquisition) shall remain available until expended, unless otherwise provided in 


appropriation Acts. 


 (2) If for any fiscal year the President proposes certain stockpile transactions in the annual 


materials plan submitted to Congress for that year under section 11(b) of this Act and after that 


plan is submitted the President proposes (or Congress requires) a significant change in any such 


transaction, or a significant transaction not included in such plan, no amount may be obligated or 


expended for such transaction during such year until the President has submitted a full statement 


of the proposed transaction to the appropriate committees of Congress and a period of 45 days 


has passed from the date of the receipt of such statement by such committees. 


  (b) Except for disposals made under the authority of paragraph (3), (4) or (5) of section 6(a) or 


under section 7(a) of this Act, no disposal may be made from the stockpile unless such disposal, 


including the quantity of the material to be disposed of, has been specifically authorized by law. 


 (c) There is authorized to be appropriated such sums as may be necessary to provide for the 


transportation, processing, refining, storage, security, maintenance, rotation, and disposal of 


materials contained in or acquired for the stockpile. Funds appropriated for such purposes shall 


remain available to carry out the purposes for which appropriated for a period of two fiscal years, 


if so provided in appropriation Acts. 


STOCKPILE MANAGEMENT 


 SEC. 6. (a) The President shall — 


 (1) acquire the materials determined under section 3(a) to be strategic and critical materials; 


 (2) provide for the proper storage, security, and maintenance of materials in the stockpile; 


 (3) provide for the upgrading, refining or processing of any material in the stockpile 


(notwithstanding any intermediate stockpile quantity established for such material) when 


necessary to convert such material into a form more suitable for storage, subsequent 


disposition, and immediate use in a national emergency; 


 (4) provide for the rotation of any material in the stockpile when necessary to prevent 
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deterioration or technological obsolescence of such material by replacement of such material 


with an equivalent quantity of substantially the same material or better material; 


 (5) subject to the notification required by subsection (d)(2) of this section, provide for the 


timely disposal of materials in the stockpile that (A) are excess to stockpile requirements, 


and (B) may cause a loss to the Government if allowed to deteriorate; and 


 (6) subject to the provisions of section 5(b), dispose of materials in the stockpile the 


disposal of which is specifically authorized by law. 


 


  (b) Except as provided in subsections (c) and (d), acquisition of strategic and critical 


materials under this Act shall be made in accordance with established Federal procurement 


practices, and, except as provided in subsections (c) and (d) and in section 7(a), disposal of 


strategic and critical materials from the stockpile shall be made in accordance with the next 


sentence. To the maximum extent feasible— 


 (1) competitive procedures shall be used in the acquisition and disposal of such materials; 


and 


 (2) efforts shall be made in the acquisition and disposal of such materials to avoid undue 


disruption of the usual markets of producers, processors, and consumers of such materials 


and to protect the United States against avoidable loss. 


 


  (c)(1) The President shall encourage the use of barter in the acquisition under subsection 


(a)(1) of this section of strategic and critical materials for, and the disposal under subsection 


(a)(5) or (a)(6) of this section of materials from, the stockpile when acquisition or disposal by 


barter is authorized by law and is practical and in the best interest of the United States. 


  (2) Materials in the stockpile (the disposition of which is authorized by paragraph (3) to 


finance the upgrading, refining, or processing of a material in the stockpile, or is otherwise 


authorized by law) shall be available for transfer at fair market value as payment for expenses 


(including transportation and other incidental expenses) of acquisition of materials, or of 


upgrading, refining, processing, or rotating materials, under this Act. 


  (3) Notwithstanding section 3(c) of this Act or any other provision of law, whenever the 


President provides under subsection (a)(3) of this section for the upgrading, refining, or 


processing of a material in the stockpile to convert that material into a form more suitable for 


storage, subsequent disposition, and immediate use in a national emergency, the President may 


barter a portion of the same material (or any other material in the stockpile that is authorized for 


disposal) to finance that upgrading, refining, or processing. 


  (4) To the extent otherwise authorized by law, property owned by the United States may be 


bartered for materials needed for the stockpile. 


  (d)(1) The President may waive the applicability of any provision of the first sentence of 


subsection (b) to any acquisition of material for, or disposal of material from, the stockpile. 


Whenever the President waives any such provision with respect to any such acquisition or 


disposal, or whenever the President determines that the application of paragraph (1) or (2) of 


such subsection to a particular acquisition or disposal is not feasible, the President shall notify 


the Committee on Armed Services of the Senate and the Committee on National Security of the 


House of Representatives in writing of the proposed acquisition or disposal at least 45 days 


before any obligation of the United States is incurred in connection with such acquisition or 


disposal and shall include in such notification the reasons for not complying with any provision 







 


of such subsection. 


  (2) Materials in the stockpile may be disposed of under subsection (a)(5) of this section only 


if such congressional committees are notified in writing of the proposed disposal at least 45 days 


before any obligation of the United States is incurred in connection with such disposal. 


  (3) The President may acquire leasehold interests in property, for periods not in excess of 


twenty years, for storage, security, and maintenance of materials in the stockpile. 


SPECIAL DISPOSAL AUTHORITY OF THE PRESIDENT 


  SEC. 7. (a) Materials in the stockpile may be released for use, sale, or other disposition — 


 (1) on the order of the President, at any time the President determines the release of such 


materials is required for purposes of the national defense;  


 (2) in time of war declared by the Congress or during a national emergency, on the order 


of any officer or employee of the United States designated by the President to have 


authority to issue disposal orders under this subsection, if such officer or employee 


determines that the release of such materials is required for purposes of the national 


defense; and 


 (3) on the order of the Under Secretary of Defense for Acquisition, Technology, and 


Logistics National Defense Stockple Manager if the President has designated the Under 


Secretary Stockpile Manager to have authority to issue release orders under this 


subsection and, in the case of any such order, if the Under Secretary Secretary of Defense 


determines that the release of such materials is required for use, manufacture, or production  


for purposes of national defense. 


 


  (b) Any order issued under subsection (a) shall be promptly reported by the President, or by 


the officer or employee issuing such order, in writing, to the Committee on Armed Services of 


the Senate and the Committee on National Security of the House of Representatives. 


MATERIALS DEVELOPMENT AND RESEARCH 


  SEC. 8. (a)(1) The President shall make scientific, technologic, and economic investigations 


concerning the development, mining, preparation, treatment, and utilization of ores and other 


mineral substances that (A) are found in the United States, or in its territories or possessions, (B) 


are essential to the national defense, industrial, and essential civilian needs of the United States, 


and (C) are found in known domestic sources in inadequate quantities or grades. 


  (2) Such investigations shall be carried out in order to — 


  (A) determine and develop new domestic sources of supply of such ores and mineral 


substances; 


  (B) devise new methods for the treatment and utilization of lower grade reserves of such 


ores and mineral substances; and 


  (C) develop substitutes for such essential ores and mineral products. 


 


  (3) Investigations under paragraph (1) may be carried out on public lands and, with the 


consent of the owner, on privately owned lands for the purpose of exploring and determining the 


extent and quality of deposits of such minerals, the most suitable methods of mining and 


beneficiating such minerals, and the cost at which the minerals or metals may be produced. 


  (b) The President shall make scientific, technologic, and economic investigations of the 
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feasibility of developing domestic sources of supplies of any agricultural material or for using 


agricultural commodities for the manufacture of any material determined pursuant to section 3(a) 


of this Act to be a strategic and critical material or substitutes therefore. 


  (c) The President shall make scientific, technologic, and economic investigations concerning 


the feasibility of — 


  (1) developing domestic sources of supply of materials (other than materials referred to in 


subsections (a) and (b)) determined pursuant to section 3(a) to be strategic and critical 


materials; and 


  (2) developing or using alternative methods for the refining or processing of a material in 


the stockpile so as to convert such material into a form more suitable for use during an 


emergency or for storage. 


 


 (d) The President shall encourage the conservation of domestic sources of any material 


determined pursuant to section 3(a) to be a strategic and critical material by making grants or 


awarding contracts for research regarding the development of: 


  (1) substitutes for such material; or 


  (2) more efficient methods of production or use of such material. 


 


NATIONAL DEFENSE STOCKPILE TRANSACTION FUND 


 SEC. 9. (a) There is established in the Treasury of the United States a separate fund to be 


known as the National Defense Stockpile Transaction Fund (hereinafter in this section referred to 


as the “fund”). 


 (b)(1) All moneys received from the sale of materials in the stockpile under paragraphs (5) and 


(6) of section 6(a) shall be covered into the fund. 


 (2) Subject to section 5(a)(1), moneys covered into the fund under paragraph (1) are hereby 


made available (subject to such limitations as may be provided in appropriations Acts) for the 


following purposes: 


  (A) The acquisition, maintenance, and disposal of strategic and critical materials under 


section 6(a). 


  (B) Transportation, storage, and other incidental expenses related to such acquisition, 


maintenance, and disposal. 


  (C) Development of current specifications of stockpile materials and the upgrading of 


existing stockpile materials to meet current specifications (including transportation, when 


economical, related to such upgrading). 


  (D) Testing and quality studies of stockpile materials. 


  (E) Studying future material and mobilization requirements for the stockpile. 


  (F) Activities authorized under section 15 of this Act. 


  (G) Contracting under competitive procedures for materials development and research 


to— 


  (i) improve the quality and availability of materials stockpiled from time to time 


in the stockpile; and 


  (ii)  develop new materials for the stockpile. 


  (H) Improvement or rehabilitation of facilities, structures, and infrastructure needed to 


maintain the integrity of stockpile materials. 


  (I) Disposal of hazardous materials that are stored in the stockpile and authorized for 







 


disposal by law. 


  (J) Performance of environmental remediation, restoration, waste management, or 


compliance activities at locations of the stockpile that are required under a Federal law or 


are undertaken by the government under an administrative decision or negotiated agreement. 


    (K) Pay of employees of the National Defense Stockpile program. 


  (L) Other expenses of the National Defense Stockpile program. 


 (3) Moneys in the fund shall remain available until expended. 


 (c) All moneys received from the sale of materials being rotated under the provisions of 


section 6(a)(4) or disposed of under section 7(a) shall be covered into the fund and shall be 


available only for the acquisition of replacement materials. 


 (d) If, during a fiscal year, the National Defense Stockpile Manager barters materials in the 


stockpile for the purpose of acquiring, upgrading, refining, or processing other materials (or for 


services directly related to that purpose), the contract value of the materials so bartered shall — 


  (1) be applied toward the total value of materials that are authorized to be disposed of 


from the stockpile during that fiscal year; 


  (2) be treated as an acquisition for purposes of satisfying any requirement imposed on the 


National Defense Stockpile Manager to enter into obligations during that fiscal year under 


subsection (b)(2) of this section; and 


  (3) not increase or decrease the balance in the fund. 


* * * * * * 


DEFINITIONS 


 SEC. 12. For the purposes of this Act: 


  (1) The term “strategic and critical materials” means materials that (A) would be needed 


to supply the military, industrial, and essential civilian needs of the United States during a 


national emergency, and (B) are not found or produced in the United States in sufficient 


quantities to meet such need. 


  (2) the term “national emergency” means a general declaration of emergency with respect 


to the national defense made by the President or by the Congress. 


* * * * * * 


NATIONAL DEFENSE STOCKPILE MANAGER 


  SEC. 16. (a) The President shall designate a single Federal office to have responsibility for 


performing the functions of the President under this Act, other than under sections 7(a)(1) and 


13. The office designated shall be one to which appointment is made by the President, by and 


with the advice and consent of the Senate. 


  (b) The individual holding the office designated by the President under subsection (a) shall 


be known for purposes of functions under this Act as the “National Defense Stockpile Manager.” 


  (c) The President may delegate functions of the President under this Act (other than under 


sections 7(a)(1) and 13) only to the National Defense Stockpile Manager. Any such delegation 


made by the President shall remain in effect until specifically revoked by law or Executive order. 


The President may not delegate functions of the President under sections 7(a)(1) and 13. 
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