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SEC. 2805. AUTHORITY FOR ACCEPTANCE OF FUNDS TO COVER
ADMINISTRATIVE EXPENSES ASSOCIATED WITH REAL
PROPERTY LEASES AND EASEMENTS.
Section 2667(e)(1)(C) of title 10, United States Code, is amended by adding at the end
the following new clause:
“(vi) Amounts as the Secretary considers necessary to cover program expenses
incurred by the Secretary under this section and for easements under section 2668 of this

title.”.

Section-by-Section Analysis

This proposal would amend 10 U.S.C. 2667 to allow use of cash consideration deposited
into the special account in the Treasury established by 10 U.S.C. 2667(e) to offset administrative
costs incurred by the military departments in entering into and managing leases under this
section and easements under 10 U.S.C. 2668.

Leasing of and granting easements on non-excess military real property provides
substantial return of property value to the military departments for support of mission needs.
However, the military departments provide upfront and long-term funding for transaction-related
costs to realize the return of property asset value. Neither section 2667 nor section 2668
provides authority for the military departments to use the special Treasury account for such
costs.

10 U.S.C. 2695 allows for the recovery of administrative expenses from the proceeds of
the certain real estate transactions, but the language is vague and could be construed to limit the
reimbursement only to costs incurred prior to closing the transaction. The military departments
incur expenses related to appraisals, surveys, marketing, solicitation, feasibility studies,
environmental planning and due diligence, regardless of whether a transaction closes, and post-
execution expenses, such as monitoring and compliance. The military departments should be
able to recoup such expenses from cash consideration received under sections 2667 and 2668.

Budget Implications: This proposal does not seek additional appropriations nor result in
additional costs to the military departments. Pursuant to section 8034 of the Department of
Defense Appropriations Act, 2005, Pub. L. No. 108-287, amounts deposited in the special
Treasury account established under 10 U.S.C. 2667(e) in FY 2005 and thereafter are
appropriated and remain available until transferred by the Secretary of Defense under the terms
specified in 10 U.S.C. 2667(e)(1)(C) to be merged with and to be available for the same time





period and the same purposes as the appropriation to which transferred. Such funds are
discretionary therefore already scored.

The table below reflects the estimated annual revenues that will be deposited in the special
Treasury account and transferred to the appropriations of the military departments for the uses
specified in 10 U.S.C. 2667(¢e)(1)(C). The portion of these funds would be used for the
additional purpose set forth in this proposal will be determined by each military department.

RESOURCE TRANSFERS ($MILLIONS)

FY FY FY FY FY To Appropriation Bugiget pash-l
2013 | 2014 | 2015 | 2016 | 2017 Activity |Line Item
Air Force| $2 $2 $2 $2 $3 97X5189. 5700
Navy 97X5189.1700
Army 97X5189.2100

Changes to Existing Law: This proposal would make the following changes to section 2667 of
title 10, United States Code:

8§ 2667. Leases: non-excess property of military departments and Defense Agencies

(8) LEASE AUTHORITY.— * * *

(b) CONDITIONS ON LEASES.— * * *

(c) TyPES OF IN-KIND CONSIDERATION.— * * *

(d) COMMUNITY SUPPORT FACILITIES AND COMMUNITY SUPPORT SERVICES UNDER
LEASE; WAIVER.— * * *

(e) DEPOSIT AND USE OF PROCEEDS.—(1)(A) The Secretary concerned shall deposit in a
special account in the Treasury established for that Secretary the following:

(i) All money rentals received pursuant to leases entered into by that Secretary
under this section.

(ii) All proceeds received pursuant to the granting of easements by that Secretary
under section 2668 of this title.

(iii) All proceeds received by that Secretary from authorizing the temporary use of
other property under the control of that Secretary.

(B) Subparagraph (A) does not apply to the following proceeds:

(i) Amounts paid for utilities and services furnished lessees by the Secretary
concerned pursuant to leases entered into under this section.
(it) Money rentals referred to in paragraph (3), (4), or (5).

(C) Subject to subparagraphs (D) and (E), the proceeds deposited in the special account
established for the Secretary concerned shall be available to the Secretary, in such amounts as
provided in appropriation Acts, for the following:

(1) Maintenance, protection, alteration, repair, improvement, or restoration

(including environmental restoration) of property or facilities.

(i) Construction or acquisition of new facilities.
(iii) Lease of facilities.

(iv) Payment of utility services.

(v) Real property maintenance services.






(vi) Amounts as the Secretary considers necessary to cover program expenses
incurred by the Secretary under this section and for easements under section 2668 of this
title.

(D) At least 50 percent of the proceeds deposited in the special account established for
the Secretary concerned shall be available for activities described in subparagraph (C) only at the
military installation or Defense Agency location where the proceeds were derived.

(E) If the proceeds deposited in the special account established for the Secretary
concerned are derived from activities associated with a military museum described in section
489(a) of this title, the proceeds shall be available for activities described in subparagraph (C)
only at that museum.

(2) Payments for utilities and services furnished lessees pursuant to leases entered into
under this section shall be credited to the appropriation account or working capital fund from
which the cost of furnishing the utilities and services was paid.

(3) Money rentals received by the United States directly from a lease under this section
for agricultural or grazing purposes of lands under the control of the Secretary concerned (other
than lands acquired by the United States for flood control or navigation purposes or any related
purpose, including the development of hydroelectric power) may be retained and spent by the
Secretary concerned in such amounts as the Secretary considers necessary to cover the
administrative expenses of leasing for such purposes and to cover the financing of multiple-land
use management programs at any installation under the jurisdiction of the Secretary.

(4) Money rentals received by the United States from a lease under subsection (g) at a
military installation approved for closure or realignment under a base closure law before January
1, 2005, shall be deposited into the account established under section 2906(a) of the Defense
Base Closure and Realignment Act of 1990 (part A of title XXIX of Public Law 101-510; 10
U.S.C. 2687 note).

(5) Money rentals received by the United States from a lease under subsection (g) at a
military installation approved for closure or realignment under a base closure law on or after
January 1, 2005, shall be deposited into the account established under section 2906A(a) of the
Defense Base Closure and Realignment Act of 1990 (part A of title XX1X of Public Law 101-
510; 10 U.S.C. 2687 note).

(6) [Redesignated]

(F) TREATMENT OF LESSEE INTEREST IN PROPERTY.— * * *

(9) SPECIAL RULES FOR BASE CLOSURE AND REALIGNMENT PROPERTY., — * * *

(h) COMPETITIVE PROCEDURES FOR SELECTION OF CERTAIN LESSEES; EXCEPTION. — * * *

(i) DEFINITIONS, — * * *

(j) ExcLusIiON OF CERTAIN LANDS., — * * *
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SEC. 1013. EXTENSION OF AUTHORITY TO PROVIDE ASSURED BUSINESS
GUARANTEES TO CARRIERS PARTICIPATING IN CIVIL RESERVE
AIR FLEET.
(a) ExTENSION.—Subsection (k) of section 9515 of title 10, United States Code, is
amended by striking “December 31, 2015” and inserting ‘*December 31, 2020”’.
(b) APPLICATION TO ALL SEGMENTS OF CRAF.—Such section is further amended—
(2) in subsection (a)(3), by striking “passenger”; and
(2) in subsection (j), by striking “, except that it only means such transportation
for which the Secretary of Defense has entered into a contract for the purpose of

passenger travel”.

Section-by-Section Analysis

This proposal would amend section 9515 of title 10, United States Code, to extend the
authority to provide increased minimum assured business guarantees to Civil Reserve Air Fleet
carriers providing airlift services to the Department of Defense. The current authority will expire
on December 31, 2015. The Department of Defense has implemented the use of the assured
business authority beginning with international airlift service contracts entered into by the
Department for FY11 contracts. Fortunately, business levels for services provided by Civil
Reserve Air Fleet air carriers for FY11 and FY12 have not been reduced to levels where use of
assured business might be required to maintain sufficient air carrier participation to meet
program requirements. The Department has inserted assured business guarantees into these
contracts, even though normal fixed requirements would exceed those guarantees, in order to
gain experience in the process of forecasting and acceptance by air carriers of the process. For
the near future, business levels to support transportation needs to Afghanistan and Iraq will be
sufficient to obtain robust participation by the United States Commercial Aviation industry
without elevated contractual guarantees. However, that level of business is projected to diminish
significantly in the FY13 to FY15 time frame with the projected drawdown of military
operations in those areas. At that time, it is believed that the assured business authorities will be
needed in order to maintain adequate participation in the Civil Reserve Air Fleet program.

The proposal would also expand the possible uses of the assured business guarantees to
not just the charter passenger carriers. In the event of a significant drawdown of airlift needs of
the department, charter cargo air carriers may more likely be in need of business guarantees due
to the large number of military cargo aircraft that can provide similar airlift. The Department of
Defense has very limited passenger carrying capacity. Even in years when airlift requirements





are minimal, the passenger requirements must be met by the commercial United States charter air

passenger carriers.

Budget Implications: If enacted, this proposal will not increase the budgetary requirements of
the Department of Defense; however, the risk of having to purchase airlift services that are not
used will still exist. If the program is administered correctly, that risk would reasonably be
expected to be minimal based on the safeguards already contained in that law.

RESOURCE SAVINGS ($THOUSANDS)

FYy | FY | FY | FY | FY | Appropriation Budget Dfisr?él
2013 | 2014 | 2015 | 2016 | 2017 To Activity ltem
Army +0 +0 +0 +0 +0 O&M, Army-
Navy +0 +0 +0 +0 +0 O&M, Navy
Marine +0 +0 +0 +0 +0 O&M, Marine
Corps Corps
Coast O&M, Coast
Guard +0 +0 +0 +0 +0 Guard
Air O&M, Air Force —
Force 0 0 0 0 40 3400
TWCF +0* +0 +0 +0 +0 | TWCF, 97X4930 02 FD40
Total 0 0 0 0 0
NUMBER OF PERSONNEL AFFECTED
FY | FY | FY | FY | FY | Appropriation (off?g:?”é‘f]'“;ﬁeor
2013 | 2014 | 2015 | 2016 | 2017 To - ’
Civilian)
Army 0 0 0 0 0 N/A N/A
Navy 0 0 0 0 0 N/A N/A
Marine ' o | o0 | o | o | o N/A N/A
Corps
Air Force 0 0 0 0 0 N/A N/A
Total 0 0 0 0 0






*If administered correctly, there is no cost to this program. OMB concurred with that
position when law initially enacted. Current operating history of no additional costs from
the use of this authority confirms that premise. If there were additional costs, the loss
would be absorbed in the Transportation Working Capital Fund with rates adjusted the
following years if necessary.

Cost Methodology: Because the peacetime needs of the Department of Defense are relatively
constant based on known factors at the beginning of the contract periods, changes in
circumstances so significant as to require payment of guarantees in lieu of actually flying
missions could occur only rarely, thus this proposal should be budget scored as zero.

Changes to Existing Law: This proposal would make the following changes to section 9515 of
title 10, United States Code:

8 9515. Charter air transportation services: minimum annual purchase amount for carriers
participating in Civil Reserve Air Fleet

(@) IN GENERAL.—The Secretary of Defense shall take steps to—

(1) improve the predictability in Department of Defense
charter requirements;

(2) strengthen Civil Reserve Airlift Fleet participation to
assure adequate capacity is available to meet steady-state,
surge and mobilization requirements; and

(3) provide incentives for commercial air passenger carriers
to provide newer, more efficient and reliable aircraft for Department of
Defense service rather than older, fully depreciated aircraft.

(b) CONSIDERATION OF RECOMMENDATIONS.—In carrying out
subsection (a), the Secretary of Defense shall consider the recommendations
on courses of action for the Civil Reserve Air Fleet
as outlined in the report required by section 356 of the National
Defense Authorization Act for Fiscal Year 2008 (Public Law 110-181).

(c) CONTRACTS FOR CHARTER AIR TRANSPORTATION SERVICES.—
The Secretary of Defense may award to an air carrier or an air
carrier contractor team arrangement participating in the Civil
Reserve Air Fleet on a fiscal year basis a one-year contract for
charter air transportation services with a minimum purchase
amount under such contract determined in accordance with this
section.

(d) ELIGIBLE CHARTER AIR TRANSPORTATION CARRIERS.—In
order to be eligible for payments under the minimum purchase
amount provided by this section, an air carrier (or any air carrier





participating in an air carrier contractor team arrangement)—

(1) if under contract with the Department of Defense
in the prior fiscal year, shall have an average on-time pick
up rate, based on factors within such air carrier’s control,
of at least 90 percent;

(2) shall offer such amount of commitment to the Civil
Reserve Air Fleet in excess of the minimum required for participation
in the Civil Reserve Air Fleet as the Secretary of Defense
shall specify for purposes of this section; and

(3) may not have refused a Department of Defense request
to act as a host for other Civil Reserve Air Fleet carriers
at intermediate staging bases during the prior fiscal year.

(e) AGGREGATE MINIMUM PURCHASE AMOUNT.—(1) The aggregate
amount of the minimum purchase amount for all contracts
awarded under subsection (c) for a fiscal year shall be based on
forecast needs, but may not exceed the amount equal to 80 percent
of the average annual expenditure of the Department of Defense
for charter air transportation services during the five-fiscal year
period ending in the fiscal year before the fiscal year for which
such contracts are awarded.

(2) In calculating the average annual expenditure of the
Department of Defense for charter air transportation services for
purposes of paragraph (1), the Secretary of Defense shall omit
from the calculation any fiscal year exhibiting unusually high
demand for charter air transportation services if the Secretary
determines that the omission of such fiscal year from the calculation
will result in a more accurate forecast of anticipated charter air
transportation services for purposes of that paragraph.

(f) ALLOCATION OF MINIMUM PURCHASE AMONG CHARTER AIR
TRANSPORTATION CONTRACTS.—(1) The aggregate amount of the
minimum purchase amount for all contracts awarded under subsection
(c) for a fiscal year, as determined under subsection (e),
shall be allocated among all air carriers and air carrier contractor
team arrangements awarded contracts under subsection (c) for such
fiscal year in proportion to the commitments of such carriers to
the Civil Reserve Air Fleet for such fiscal year.

(2) In determining the minimum purchase amount payable
under paragraph (1) under a contract under subsection (c) for
charter air transportation services provided by an air carrier or





air carrier contractor team arrangement during the fiscal year

covered by such contract, the Secretary of Defense may adjust

the amount allocated to such carrier or arrangement under paragraph
(2) to take into account periods during such fiscal year

when charter air transportation services of such carrier or a carrier

in such arrangement are unavailable for usage by the Department

of Defense, including during periods of refused business or suspended
operations or when such carrier is placed in nonuse status

pursuant to section 2640 of this title for safety reasons.

(9) DisTRIBUTION OF AMOUNTS.—If any amount available under
this section for the minimum purchase of charter air transportation
services from a carrier or air carrier contractor team arrangement
for a fiscal year under a contract under subsection (c) is not utilized
to purchase charter air transportation services from the carrier
or arrangement in such fiscal year, such amount shall be provided
to the carrier or arrangement before the first day of the following
fiscal year.

(h) CoMmMITMENT OF FUNDS.—(1) The Secretary of each military
department shall transfer to the transportation working capital
fund a percentage of the total amount anticipated to be required
in such fiscal year for the payment of minimum purchase amounts
under all contracts awarded under subsection (c) for such fiscal
year equivalent to the percentage of the anticipated use of charter
air transportation services by such military department during
such fiscal year from all carriers under contracts awarded under
subsection (c) for such fiscal year.

(2) Any amounts required to be transferred under paragraph
(1) shall be transferred by the last day of the fiscal year concerned
to meet the requirements of subsection (g) unless minimum purchase
amounts have already been distributed by the Secretary
of Defense under subsection (g) as of that date.

(i) AVAILABILITY OF AIRLIFT SERVICES.—(1) From the total
amount of charter air transportation services available for a fiscal
year under all contracts awarded under subsection (c) for such
fiscal year, a military department shall be entitled to obtain a
percentage of such services equal to the percentage of the contribution
of the military department to the transportation working capital
fund for such fiscal year under subsection (h).

(2) A military department may transfer any entitlement to
charter air transportation services under paragraph (1) to any other
military department or to any other agency, element, or component





of the Department of Defense.

(1) DEFINITION.—In this section, the term “charter air transportation”
has the meaning given such term in section 40102(14) of

title 49,-except-thatitonly-meanssuch
o f hich 1  Dof I ¥
a-contractfor-the purpese-of passenger-travel.
(k) SUNSET.—The authorities in this section shall expire on
December 31, 2015 2020.





		Section-by-Section Analysis




10

11

12

13

14

15

16

17

18

19

20

21

22

SEC. 1215. ONE-YEAR EXTENSION AND MODIFICATION OF THE AUTHORITY
TO CARRY OUT INFRASTRUCTURE PROJECTS IN AFGHANISTAN.
(a) ONE-YEAR EXTENSION OF AUTHORITY.—Subsection (f) of section 1217 of the Ike
Skelton National Defense Authorization Act for Fiscal Year 2011 (Public Law 111-383; 22
U.S.C. 7513 note) is amended—
(1) in paragraph (1)—
(A) by striking “up to $400,000,000 of”;
(B) by striking “for fiscal year 2012”; and
(C) by striking “under subsection (a).” and inserting “under subsection (a)
in amounts as follows:
“(A) From funds for fiscal year 2012, up to $400,000,000.
“(B) From funds for fiscal year 2013, up to $400,000,000.”; and
(2) in paragraph (3)—
(A) by striking subparagraph (A);
(B) by redesignating subparagraph (B) as subparagraph (A); and
(C) by adding at the end the following new subparagraph (B):
“(B) In the case of funds for fiscal year 2013, until September 30, 2014.”.
(b) TRANSFERS.—Such subsection is further amended by adding at the end the following
new paragraph:
“(4) TRANSFER AUTHORITY.—(A) From funds made available to the Department
of Defense, the Secretary of Defense may transfer up to $200,000,000 into the

Afghanistan Infrastructure Fund in fiscal year 2013.





*(B) Funds transferred to the Fund under subparagraph (A) shall be merged with
funds in the Fund and shall remain available until September 30, 2014.

*(C) The authority to transfer funds under subparagraph (A) is in addition to any
other authority available to the Department of Defense to transfer funds.

“(D) Whenever funds are transferred to the Fund under subparagraph (A) for any
fiscal year, the limitation in effect for that fiscal year under paragraph (1) shall be deemed

to be increased by the amount transferred.”.

Section-by-Section Analysis

This proposal would authorize the Secretary of Defense to use $400 million in fiscal year
(FY) 2013 for purposes of section 1217 of the Ike Skelton National Defense Authorization Act
for Fiscal Year 2011 (P.L. 111-383), as amended, under which the Secretary of Defense and the
Secretary of State are authorized to establish a program to develop and carry out infrastructure
projects in Afghanistan. Funding for the program is provided through a fund in the Treasury
known as the Afghanistan Infrastructure Fund (AIF), which is a mechanism to facilitate funding
by both Departments.

The AIF provides the Commander, U.S. Forces-Afghanistan with a sweeping tool to
address infrastructure projects in Afghanistan that from a counterinsurgency view will support
the Government of the Islamic Republic of Afghanistan in their efforts to gain the faith and
allegiance of its people.

In addition, this proposal would authorize the Secretary of Defense to transfer to the AIF
up to an additional $200 million from funds available to the Department of Defense in fiscal year
2013.

Budget Implications: This proposal would be funded from within Overseas Contingency
Operations appropriations requested in the Administration’s FY 2013 request, as follows:

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY Appropriation Budget Dash-1
2013 | 2014 | 2015 | 2016 | 2017 From Activity | Line Item

Afghanistan

AIF | 400 - - } ) Infrastructure Fund

Afghanistan
Infrastructure Fund

Total | 400 - - - -

Changes to Existing Law: This proposal would make the following changes to section 1217 of






the Ike Skelton National Defense Authorization Act for Fiscal Year 2011 (P.L. 111-383):

SEC. 1217. AUTHORITY TO ESTABLISH A PROGRAM TO DEVELOP AND CARRY

OUT INFRASTRUCTURE PROJECTS IN AFGHANISTAN.

(a) AuTHORITY.—The Secretary of Defense and the Secretary of State are authorized to
establish a program to develop and carry out infrastructure projects in Afghanistan in accordance
with the requirements of this section.

(b) FORMULATION AND EXECUTION OF PROGRAM.—

(1) IN GENERAL.—The Secretary of State and the Secretary of Defense shall
jointly develop any project under the program authorized under subsection (a). Except as
provided in paragraph (2), the Secretary of State, in coordination with the Secretary of
Defense, shall implement any project under the program authorized under subsection (a).

(2) ExcepTioN.—The Secretary of Defense shall implement a project under the
program authorized under subsection (a) if the Secretary of Defense and the Secretary of
State jointly determine that the Secretary of Defense should implement the project.

(c) Tyres oF PROJECTS.—Infrastructure projects under the program authorized under
subsection (a) may include—

(1) water, power, and transportation projects; and

(2) other projects in support of the counterinsurgency strategy in Afghanistan.

(d) AUTHORITY IN ADDITION TO OTHER AUTHORITIES.—The authority to establish the
program and develop and carry out infrastructure projects under subsection (a) is in addition to
any other authority to provide assistance to foreign countries.

(e) APPLICABILITY OF CERTAIN ADMINISTRATIVE PROVISIONS.—

(1) IN GENERAL.—The administrative provisions of chapter 2 of part 11 of the
Foreign Assistance Act of 1961 (22 U.S.C. 2381 et seq.) shall apply to funds made
available to the Secretary of State for purposes of carrying out infrastructure projects
under the program authorized under subsection (a) to the same extent and in the same
manner as such administrative provisions apply to funds made available to carry out part
| of the Foreign Assistance Act of 1961 (22 U.S.C. 2151 et seq.).

(2) GIFTs, ETC.—The Secretary of Defense and the Secretary of State may accept
and use in furtherance of the purposes of this section, money, funds, property, and
services of any kind made available by gift, devise, bequest, grant, or otherwise for such
purposes.

(f) FUNDING.—

(1) IN GENERAL.—Subject to paragraph (2), the Secretary of Defense may use up
te-$400,000,000-6f-funds made available to the Department of Defense for operation and
maintenance fer-fisealyyear2012 to carry out the program authorized under subsection (a)
in amounts as follows:

(A) From funds for fiscal year 2012, up to $400,000,000.
(B) From funds for fiscal year 2013, up to $400,000,000.

(2) LimitaTioON.—The Secretary of Defense may use not more than 85 percent of
the amount specified in paragraph (1) to carry out the program authorized under
subsection (a) until the Secretary of Defense, in consultation with the Secretary of State,
submits to the appropriate congressional committees a plan for the allocation and use of
funds under the program for fiscal year 2012.






(3) AvAlLABILITY.—Funds made available by paragraph (1) are authorized to
remain available as follows:

(BA) In the case of funds for fiscal year 2012, until September 30, 2013.
(€B) In the case of funds for fiscal year 2013, until September 30, 2014.

(3) TRANSFER AUTHORITY.—(A) From funds made available to the Department of
Defense, the Secretary of Defense may transfer up to $200,000,000 into the Afghanistan
Infrastructure Fund in fiscal year 2013.

(B) Funds transferred to the Fund under subparagraph (A) shall be merged with
funds in the Fund and shall remain available until September 30, 2014.

(C) The authority to transfer funds under subparagraph (A) is in addition to any
other authority available to the Department of Defense to transfer funds.

(D) Whenever funds are transferred to the Fund under subparagraph (A) for any
fiscal year, the limitation in effect for that fiscal year under paragraph (1) shall be deemed
to be increased by the amount transferred
(g) CoNGRESSIONAL NOTIFICATION.—The Secretary of Defense shall notify the

appropriate congressional committees not less than 15 days before obligating or expending funds
to carry out a project or transferring funds to the Secretary of State for the purpose of
implementing a project under the program authorized under subsection (a). Such notification
shall be in writing and contain a description of the details of the proposed project, including—

(1) a plan for the sustainment of the project; and

(2) a description of how the project supports the counterinsurgency strategy in
Afghanistan.

(h) RETURN OF UNEXPENDED FUNDS.—

(1) IN GENERAL.—AnNY unexpended funds transferred to the Secretary of State for
the purpose of implementing a project under the program authorized under subsection (a)
shall be returned to the Secretary of Defense if the Secretary of State, in coordination
with the Secretary of Defense, determines that the project cannot be implemented for any
reason or that the project no longer supports the counterinsurgency strategy in
Afghanistan.

(2) AvAaiLaBILITY.—ANY funds returned to the Secretary of Defense under this
subsection shall be available for use under this section and shall be treated in the same
manner as funds not transferred to the Secretary of State.

(i) REPORTS.—

(1) RepORT REQUIRED.—Not later than 30 days after the end of each fiscal year in
which funds are obligated, expended, or transferred under the program authorized under
subsection (a), the Secretary of Defense, in coordination with the Secretary of State, shall
submit to the appropriate congressional committees a report regarding implementation of
the program during such fiscal year.

(2) MATTERS TO BE INCLUDED.—The report required under paragraph (1) shall
include the following:

(A) The allocation and use of funds under the program during the fiscal
year.

(B) A description of each project for which funds were expended or
transferred during the fiscal year.






(1) DerINITION.—In this section, the term *“appropriate congressional committees’’
means—
(1) the Committee on Armed Services, the Committee on Foreign Affairs, and the
Committee on Appropriations of the House of Representatives; and
(2) the Committee on Armed Services, the Committee on Foreign Relations, and
the Committee on Appropriations of the Senate.
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SEC. 1104. AUTHORITY TO WAIVE ANNUAL LIMITATIONS ON PREMIUM AND
AGGREGATE PAY FOR CERTAIN FEDERAL CIVILIAN EMPLOYEES
WORKING OVERSEAS.

(a) WAIVER OF LIMITATION ON PREMIUM PAY.—Section 5547 of title 5, United States
Code, is amended by adding at the end the following new subsection:

“(e)(1) Subsection (a) shall not apply to an employee who performs work while assigned
to duty in a designated zone of armed conflict.

*(2) Notwithstanding paragraph (1), no employee referred to in such paragraph may be
paid premium pay under the provisions of law cited in subsection (a) to the extent that the
aggregate of the basic pay and premium pay under those provisions for such employee would, in
any calendar year, exceed the annual rate of salary payable to the Vice President under section
104 of title 3.

“(3) To the extent that a waiver under paragraph (1) results in payment of additional
premium pay of a type that is normally creditable as basic pay for retirement or any other
purpose, such additional pay shall not be considered to be basic pay for any purpose, nor shall it
be used in computing a lump-sum payment for accumulated and accrued annual leave under
section 5551.

“(4) The Office of Personnel Management may prescribe regulations to ensure
appropriate consistency among heads of Executive agencies in the exercise of the authority
granted by this subsection.

“(5) For the purpose of this subsection—

“(A) “assigned to duty in’ refers to an employee who is officially assigned to work

or duty (including serving on temporary duty) in a designated zone of armed conflict,
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which may include short periods away from the zone to perform work in connection with
the assignment, subject to any limitations or requirements established by regulation or
official policy;

“(B) “designated zone of armed conflict’ means a foreign country or other foreign
geographic area outside of the United States (as that term is defined in section 202(7) of
the State Department Basic Authorities Act of 1956 (22 U.S.C. 4302(7)) that is
designated by the Secretary of State, in coordination with the Secretary of Defense, as an
area where there are exceptional levels of armed violence. In making such a designation,
the Secretary of State may consider—

“(i) whether the Armed Forces of the United States are involved in
hostilities in the country or area;

“(ii) whether the incidence of civil insurrection, civil war, terrorism, or
wartime conditions threatens physical harm or imminent danger to the health or
well-being of United States civilian employees in the country or area;

“(iii) whether the country or area has been designated a combat zone by
the President under section 112(c) of the Internal Revenue Code of 1986;

“(iv) whether a contingency operation involving combat operations
directly affects civilian employees in the country or area; or

“(v) any other relevant conditions and factors.

*(6) The authority under this subsection expires at the close of December 31, 2015.”.
(b) WAIVER OF LIMITATION ON AGGREGATE PAY.—Section 5307 of such title is

amended—
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(1) in subsection (a)(1), by striking “or as otherwise provided under subsection

(d)” and inserting “or as otherwise provided by this section”; and

(2) by adding at the end the following new subsection:

“(e)(1) The preceding subsections of this section shall not apply to payments in addition
to basic pay earned by an employee during a calendar year for performing work while assigned
to duty in a designated zone of armed conflict (as such terms are defined in section
5547(e)(5)(A) and (B)).

“(2) For the purpose of this subsection, the term “basic pay’ includes any applicable
locality-based comparability payment under section 5304, any applicable special rate supplement
under section 5305, and any similar payment under any other provision of law.

*(3) The Office of Personnel Management may prescribe regulations to implement this
subsection.

“(4) The authority in paragraph (1) shall not apply to calendar years after 2015.”.

(c) DEPARTMENT OF DEFENSE HIGHLY QUALIFIED EXPERTS.—Section 9903(d) of such
title is amended—

(1) in subparagraph (1) by striking “12-month period” and inserting “calendar
year”; and

(2) in subparagraph (2)(B) by striking “in support of a contingency operation (as
defined by section 101 (a)(13) of title 10” and inserting “to duty in a designated zone of

armed conflict (as such terms are defined in section 5547(e)(5)(A) and (B)”.

(d) EFFecTIVE DATE.—(1) The amendments made by subsection (a) shall apply to
premium payments payable on or after January 1, 2013.

(2) The amendments made by subsections (b) and (c) shall take effect on January 1, 2013.





Section-by-Section Analysis

This proposal would provide for waiver of certain pay limitations in the calendar years
2013 through 2015 for employees assigned to duty in a designated zone of armed conflict—i.e., a
geographic location which the Secretary of State, in coordination with the Secretary of Defense,
designates as an area where there are exceptional levels of armed violence. The proposed waiver
authority is not limited to employees performing work in overseas locations in support of any
specific Combatant Command (CoCOM) area of responsibility meeting this criterion. Rather,
the authority would allow premium and aggregate pay limitation waivers for employees
deployed to locations where there are exceptional levels of armed violence and assigned in any
CoCOM. The proposal would further amend 5 U.S.C. 9903(d) to update existing authority
which provides for allowances and any other payments under chapter 59 for highly qualified
experts in support of a contingency operation (as defined in section 101(a)(13) of title 10). The
proposed revision would allow highly qualified experts to receive chapter 59 allowances and
payments based on duty in a designated zone of armed conflict, instead of duty in support of a
contingency operation. 5 U.S.C. 9903(d) is further revised so that the total amount of additional
payments made under this section are tied to any calendar year rather than any 12-month period
since an aggregate compensation level is tied to the calendar year.

Currently, pursuant to section 1101(a) of Duncan Hunter National Defense Authorization
Act for Fiscal Year (FY) 2009 (P.L. 110-417, 122 Stat. 4615) for the calendar year 2009, as most
recently amended by section 1104 of the National Defense Authorization Act (NDAA) for FY
2012 (P.L. 112-81, 125 Stat. 1612), heads of Executive agencies have temporary authority to
waive the annual limitation on premium pay and the aggregate limitation on pay for Federal
civilian employees working overseas in direct support of, or directly related to a military
operation or national emergency. This authority is limited to employees who perform work in an
overseas location that is in the area of responsibility of the Commander of the United States
Central Command (CENTCOM) or was formerly in the CENTCOM area of responsibility but
has been moved to the area of responsibility of the Commander of the United States Africa
Command (AFRICOM). This authority will expire on December 31, 2012.

The temporary waiver authority in current law was first authorized in section 1101(a) of
Duncan Hunter National Defense Authorization Act for FY 2009 (P.L. 110-417, 122 Stat. 4615)
for the calendar year 2009. (A similar premium pay waiver was first enacted in 2005 and
renewed through 2008.) The authority has been extended annual in subsequent NDAAS in one-
year increments, with the most recent one-year extension in section 1103 of the NDAA for FY
2012. Because of the temporary nature of the authority, legislative provisions must be
introduced each year to ensure agencies may continue to use this authority for employees who
perform work in an overseas location that meet the established legislative criteria. Further,
legislative authority as has been provided in the past specific to individual Combatant
Commands does not allow use for other contingency operations. Authority such as requested
would allow for the Executive branch to make timely decisions with regard to the discretionary
application of the waiver authority when their employees are deployed to locations that meet the
criteria for such waivers. This includes CoCOM areas of responsibility other than CENTCOM
and AFRICOM that may emerge in support of a military operation or other operation in a
geographic location in which there are exceptional levels of armed violence.





This proposal would amend 5 U.S.C. 5547 by adding at the end a new subsection (e)
relating to the waiver of the normal limitation on premium pay. Currently, agencies have the
discretionary authority to waive the normal annual premium pay limitation (the greater of the
locality rate for GS-15, step 10, or EX level V = $145,700 in 2012) and apply a higher annual
premium pay limitation equal to the Vice President’s salary ($230,700 in 2012). The proposal
would also amend 5 U.S.C. 5307 by inserting a new subsection (e) relating to the waiver of the
aggregate limitation on pay, and would provide for a waiver of that limitation using the same
eligibility conditions that govern application of the premium pay cap waiver.

The most recent legislative authority, as well as the data used to describe the costs
associated with it, is unique to CENTCOM, as the authority to waive the annual limitation on
premium pay for contingency operations had never before existed. In point of fact, it did not
exist for CENTCOM either until several years after civilians began working in the CENTCOM
AOR. The Department now has a clearer understanding of the nature of civilian involvement in

support of contingency operations and the hours that are worked therein, as well as an

understanding of how long it takes to obtain such authority legislatively. It is clear that we will
need it again for both current and future contingency operations in zones of armed conflict, and
that since contingency operations by their nature are unplanned, waiting years for legislative

relief does a disservice to those civilians who volunteer to serve.

Budget Implications: The Department estimates this section would cost about $7 million per
year for FY2013 and FY2014. This proposal affects all agencies, although the Department may
be the agency with the most affected employees. The cost estimate, below, is for the Department
only. There are no funding offsets for this proposal because it is already being funded by the
military departments’ Operation and Maintenance Base/OCO budgets by cost breakdown
structure category.

NUMBER OF PERSONNEL AFFECTED

FY FY FY FY FY | Appropriation | Budget Dash-1
2013 | 2014 | 2015 | 2016 | 2017 From Activity [ Line Item
Base/OCO-
Army 3,592 | 3,592 O&M, Army CIV Pay
Base/OCO-
Navy 17 17 O&M, Navy CIV Pay
: O&M, Air Base/OCO-
Air Force 89 89 Force CIV Pay
Defense
Agencies/ Base/OCO-
Field 1,403 | 1,403 O&M, DW CIV Pay
Activities
Total 5,101 | 5,101
RESOURCE REQUIREMENTS ($MILLIONS)
FY FY FY FY FY | Appropriation | Budget Dash-1






2013 | 2014 | 2015 | 2016 | 2017 From Activity | Line Item
Base/OCO-
Army $3.7 $3.8 O&M, Army CIV Pay
Base/OCO-
Navy $1.7| $1.8 O&M, Navy CIV Pay
) O&M, Air Base/OCO-
Air Force $1.1( $11 Foree CIV Pay
Defense
Agencies/ Base/OCO-
Field $.54 $.55 O&M, DW CIV Pay
Activities
Total $7.0 $7.3

Cost Methodology: The cost of this section will ultimately be determined by the number of

employees affected and the average salary of DoD civilians that deploy. Based on available
payroll data for eligible employees in 2011, the additional cost for providing a waiver of the
normal premium pay cap (up to the Vice President’s salary) through 2014 is approximately
$14.3 million. The actual numbers of employees, their salaries, and tours of duty will vary, but
the above scenario illustrates the potential impact.

Reviewing Budget/Comptroller POCs:

Service/Component

Name

Phone

Army Ms. Lisa Antonio 703-692-2422
Navy Ms. Janet Vernon 703-692-4821
Air Force Mr. Ed Johnson 703-614-5948

Defense Agencies/Field Activities

Mr. Philip Anderson

703-767-2247

Changes to Existing Law: This proposal would make the following changes to sections 5547,
5307, and 9903 of title 5, United States Code:

§ 5547. Limitation on premium pay
(a) An employee may be paid premium pay under sections 5542, 5545 (a), (b), and (c),
5545a, and 5546 (a) and (b) only to the extent that the payment does not cause the aggregate of
basic pay and such premium pay for any pay period for such employee to exceed the greater of—
(1) the maximum rate of basic pay payable for GS-15 (including any applicable
locality-based comparability payment under section 5304 or similar provision of law and
any applicable special rate of pay under section 5305 or similar provision of law); or
(2) the rate payable for level V of the Executive Schedule.

(b)(1) Subject to regulations prescribed by the Office of Personnel Management,
subsection (a) shall not apply to an employee who is paid premium pay by reason of work in
connection with an emergency (including a wildfire emergency) that involves a direct threat to
life or property, including work performed in the aftermath of such an emergency.
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(2) Notwithstanding paragraph (1), no employee referred to in such paragraph may be
paid premium pay under the provisions of law cited in subsection (a) if, or to the extent that, the
aggregate of the basic pay and premium pay under those provisions for such employee would, in
any calendar year, exceed the greater of—

(A) the maximum rate of basic pay payable for GS-15 in effect at the end of such
calendar year (including any applicable locality-based comparability payment under
section 5304 or similar provision of law and any applicable special rate of pay under
section 5305 or similar provision of law); or

(B) the rate payable for level V of the Executive Schedule in effect at the end of
such calendar year.

(3) Subject to regulations prescribed by the Office of Personnel Management, the head of
an agency may determine that subsection (a) shall not apply to an employee who is paid
premium pay to perform work that is critical to the mission of the agency. Such employees may
be paid premium pay under the provisions of law cited in subsection (a) if, or to the extent that,
the aggregate of the basic pay and premium pay under those provisions for such employee would
not, in any calendar year, exceed the greater of—

(A) the maximum rate of basic pay payable for GS-15 in effect at the end of such
calendar year (including any applicable locality-based comparability payment under
section 5304 or similar provision of law and any applicable special rate of pay under
section 5305 or similar provision of law); or

(B) the rate payable for level V of the Executive Schedule in effect at the end of
such calendar year.

(c) The Office of Personnel Management shall prescribe regulations governing the
methods of applying subsection (b)(2) and (b)(3) to employees who receive premium pay under
section 5545 (c) or 5545a, or to firefighters covered by section 5545b who receive overtime pay
for hours in their regular tour of duty, and the method of payment to such employees. Such
regulations may limit the payment of such premium pay on a biweekly basis.

(d) This section shall not apply to any employee of the Federal Aviation Administration
or the Department of Defense who is paid premium pay under section 5546a.

(e)(1) Subsection (a) shall not apply to an employee who performs work while assigned
to duty in a designated zone of armed conflict.

(2) Notwithstanding paragraph (1), no employee referred to in such paragraph may be
paid premium pay under the provisions of law cited in subsection (a) to the extent that the
aggregate of the basic pay and premium pay under those provisions for such employee would, in
any calendar year, exceed the annual rate of salary payable to the Vice President under section
104 of title 3.

(3) To the extent that a waiver under paragraph (1) results in payment of additional
premium pay of a type that is normally creditable as basic pay for retirement or any other
purpose, such additional pay shall not be considered to be basic pay for any purpose, nor shall it
be used in computing a lump-sum payment for accumulated and accrued annual leave under
section 5551.
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(4) The Office of Personnel Management may prescribe regulations to ensure appropriate
consistency among heads of Executive agencies in the exercise of the authority granted by this
subsection.

(5) For the purpose of this subsection—

“(A) ‘assigned to duty in’ refers to an employee who is officially assigned to work
or duty (including serving on temporary duty) in a designated zone of armed conflict,
which may include short periods away from the zone to perform work in connection with
the assignment, subject to any limitations or requirements established by requlation or
official policy;

“(B) “designated zone of armed conflict” means a foreign country or other foreign
geographic area outside of the United States (as that term is defined in section 202(7) of
the State Department Basic Authorities Act of 1956 (22 U.S.C. 4302(7)) that is
designated by the Secretary of State, in coordination with the Secretary of Defense, as an
area where there are exceptional levels of armed violence. In making such a designation,
the Secretary of State may consider—

“(i) whether the Armed Forces of the United States are involved in
hostilities in the country or area;

“(ii) whether the incidence of civil insurrection, civil war, terrorism, or
wartime conditions threatens physical harm or imminent danger to the health or
well-being of United States civilian employees in the country or area;

“(iii) whether the country or area has been designated a combat zone by
the President under section 112(c) of the Internal Revenue Code of 1986;

“(iv) whether a contingency operation involving combat operations
directly affects civilian employees in the country or area; or

“(v) any other relevant conditions and factors.

(6) The authority under this subsection expires at the close of December 31, 2015.

E I e

8 5307. Limitation on certain payments
(a)(1) Except as otherwise permitted by or under law, or as otherwise provided under
subseetion(d)} by this section, no allowance, differential, bonus, award, or other similar cash
payment under this title may be paid to an employee in a calendar year if, or to the extent that,
when added to the total basic pay paid or payable to such employee for service performed in
such calendar year as an employee in the executive branch (or as an employee outside the
executive branch to whom chapter 51 applies), such payment would cause the total to exceed the
annual rate of basic pay payable for level I of the Executive Schedule, as of the end of such
calendar year.
(2) This section shall not apply to any payment under—
(A) subchapter 111 or VII of chapter 55 or section 5596;
(B) chapter 57 (other than section 5753, 5754, 5755, or 5757); ™ or
(C) chapter 59 (other than section 5925, 5928, 5941 (a)(2), or 5948).
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(b)(1) Any amount which is not paid to an employee in a calendar year because of the
limitation under subsection (a) shall be paid to such employee in a lump sum at the beginning of
the following calendar year.

(2) Any amount paid under this subsection in a calendar year shall be taken into account
for purposes of applying the limitations under subsection (a) with respect to such calendar year.

(c) The Office of Personnel Management shall prescribe such regulations as may be
necessary to carry out this section (subject to subsection (d)), including regulations (consistent
with section 5582) concerning how a lump-sum payment under subsection (b) shall be made with
respect to any employee who dies before an amount payable to such employee under subsection
(b) is made.

(d)(1) Notwithstanding any other provision of this section, subsection (a)(1) shall be
applied by substituting “the total annual compensation payable to the Vice President under
section 104 of title 3” for “the annual rate of basic pay payable for level I of the Executive
Schedule” in the case of any employee who—

(A) is paid under section 5376 or 5383 of this title or section 332 (f), 603, or 604
of title 28; and
(B) holds a position in or under an agency which is described in paragraph (2).

(2) An agency described in this paragraph is any agency which, for purposes of applying
the limitation in the calendar year involved, has a performance appraisal system certified under
this subsection as making, in its design and application, meaningful distinctions based on relative
performance.

(3)(A) The Office of Personnel Management and the Office of Management and Budget
jointly shall promulgate such regulations as may be necessary to carry out this subsection,
including the criteria and procedures in accordance with which any determinations under this
subsection shall be made.

(B) The certification of an agency performance appraisal system under this subsection
shall be for a period not to exceed 24 months beginning on the date of certification, unless
extended by the Director of the Office of Personnel Management for up to 6 additional months,
except that such certification may be terminated at any time upon a finding that the actions of
such agency have not remained in conformance with applicable requirements.

(C) Any certification or decertification under this subsection shall be made by the Office
of Personnel Management, with the concurrence of the Office of Management and Budget.

(4) Notwithstanding any provision of paragraph (3), any regulations, certifications, or
other measures necessary to carry out this subsection with respect to employees within the
judicial branch shall be the responsibility of the Director of the Administrative Office of the
United States Courts. However, the regulations under this paragraph shall be consistent with
those promulgated under paragraph (3).

(e)(1) The preceding subsections of this section shall not apply to payments in addition to
basic pay earned by an employee during a calendar year for performing work while assigned to
duty in a designated zone of armed conflict (as such terms are defined in 5 U.S.C. 5547(e)(5)(A)

and (B)).
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(2) For the purpose of this subsection, the term “basic pay” includes any applicable
locality-based comparability payment under section 5304, any applicable special rate supplement
under section 5305, and any similar payment under any other provision of law.

(3) The Office of Personnel Management may issue regulations to implement this
subsection at its discretion.

(4) The authority in paragraph (1) shall not apply to calendar years after 2015.

EE I S

89903. Attracting highly qualified experts

(@) In General.—The Secretary may carry out a program using the authority provided in
subsection (b) in order to attract highly qualified experts in needed occupations, as determined
by the Secretary.

(b) Authority.—Under the program, the Secretary may—

(1) appoint personnel from outside the civil service and uniformed services (as
such terms are defined in section 2101) to positions in the Department of Defense without
regard to any provision of this title governing the appointment of employees to positions
in the Department of Defense;

(2) prescribe the rates of basic pay for positions to which employees are appointed
under paragraph (1) at rates not in excess of the maximum rate of basic pay authorized
for senior-level positions under section 5376, as increased by locality-based
comparability payments under section 5304, notwithstanding any provision of this title
governing the rates of pay or classification of employees in the executive branch; and

(3) pay any employee appointed under paragraph (1) payments in addition to
basic pay within the limits applicable to the employee under subsection (d).

(c) Limitation on Term of Appointment.—(1) Except as provided in paragraph (2), the
service of an employee under an appointment made pursuant to this section may not exceed 5
years.

(2) The Secretary may, in the case of a particular employee, extend the period to which
service is limited under paragraph (1) by up to 1 additional year if the Secretary determines that
such action is necessary to promote the Department of Defense's national security missions.

(d) Limitations on Additional Payments.—(1) The total amount of the additional payments
paid to an employee under this section for any 12-menth-peried-calendar year may not exceed
the lesser of the following amounts:

(A) $50,000 in fiscal year 2004, which may be adjusted annually thereafter by the
Secretary, with a percentage increase equal to one-half of 1 percentage point less than the
percentage by which the Employment Cost Index, published quarterly by the Bureau of
Labor Statistics, for the base quarter of the year before the preceding calendar year
exceeds the Employment Cost Index for the base quarter of the second year before the
preceding calendar year.
(B) The amount equal to 50 percent of the employee’s annual rate of basic pay.
For purposes of this paragraph, the term “base quarter” has the meaning given such term by
section 5302(3).





(2) An employee appointed under this section is not eligible for any bonus, monetary
award, or other monetary incentive for service except for—
(A) payments authorized under this section; and
(B) in the case of an employee who is assigned #-suppert-efa-contingency
operation-(as-defined-in-section-101(a)}{13)to duty in a designated zone of armed conflict

(as such terms are defined in section 5547(e)(5)(A) and (B)), allowances and any other

payments authorized under chapter 59.

(3) Notwithstanding any other provision of this subsection or of section 5307, no
additional payments may be paid to an employee under this section in any calendar year if, or to
the extent that, the employee's total annual compensation will exceed the maximum amount of
total annual compensation payable at the salary set in accordance with section 104 of title 3. In
computing an employee’s total annual compensation for purposes of the preceding sentence, any
payment referred to in paragraph (2)(B) shall be excluded.

(e) Limitation on Number of Highly Qualified Experts.—The number of highly qualified
experts appointed and retained by the Secretary under subsection (b)(1) shall not exceed 2,500 at
any time.

(f) Savings Provisions.—In the event that the Secretary terminates this program, in the
case of an employee who, on the day before the termination of the program, is serving in a
position pursuant to an appointment under this section—
(1) the termination of the program does not terminate the employee's employment
in that position before the expiration of the lesser of—
(A) the period for which the employee was appointed; or
(B) the period to which the employee's service is limited under subsection
(c), including any extension made under this section before the termination of the
program; and
(2) the rate of basic pay prescribed for the position under this section may not be
reduced as long as the employee continues to serve in the position without a break in
service.
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SEC. 515. PILOT PROGRAM TO ALLOW ESTABLISHMENT OF ACTIVE STATUS
AND INACTIVE STATUS LISTS OF MEMBERS IN THE INACTIVE
NATIONAL GUARD.

(a) AUTHORITY TO MAINTAIN ACTIVE AND INACTIVE STATUS LISTS IN THE INACTIVE
NATIONAL GUARD.—Section 303 of title 32, United States Code, is amended by adding at the
end the following new subsection:

“(d)(2) The Secretary of the Army and the Secretary of the Air Force may maintain an
active status list and an inactive status list of members in the inactive Army National Guard and
the inactive Air National Guard, respectively.

“(2) The total number of Army National Guard and Air National Guard members,
combined, on the active status lists and the inactive status lists assigned to the inactive National
Guard may not exceed 10,000 during any period.

“(3) The total number of Army National Guard and Air National Guard members,
combined, on the active status lists of the inactive National Guard may not exceed 4,000 during
any period.

*(5) The authority under this subsection expires at the close of December 31, 2015.”.

(b) Two-wWAY TRANSFERS OF MEMBERS FORMERLY ENLISTED IN INACTIVE NATIONAL
GUARD.—Subsection (b) of such section is amended—
(1) by striking “Under such” at the beginning of the first sentence and inserting

“(1) Except as provided in paragraph (2) and under such”;

(2) by striking “Under such” at the beginning of the second sentence and inserting

“Except as provided in paragraph (2) and under such”; and

(3) by adding at the end the following new paragraph:
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“(2) During the period beginning on the date of the enactment of this paragraph and
ending on December 31, 2015, an enlisted member of the active Army National Guard may be
transferred to the inactive Army National Guard without regard to whether the member was
formerly enlisted in the inactive Army National Guard and an enlisted member of the active Air
National Guard may be transferred to the inactive Air National Guard without regard to whether
the member was formerly enlisted in the inactive Air National Guard.”.

(c) DEFINITION OF “ACTIVE STATUS”.—Section 101(d)(4) of title 10, United States Code,
is amended by adding at the end the following new sentence: “However, in the case of members
of the Army National Guard of the United States during any period during which there is an
inactive status list for the inactive Army National Guard under section 303(d) of title 32, such
term means the status of such a member who is not assigned to the inactive status list of the
inactive Army National Guard, on another inactive status list, or in the Retired Reserve, and in
the case of members of the Air National Guard of the United States during any period during
which there is an inactive status list for the inactive Air National Guard under section 303(d) of
title 32, such term means the status of such a member who is not assigned to the inactive status
list of the inactive Air National Guard, on another inactive status list, or in the Retired
Reserve.”.

(d) MEMBERS IN INACTIVE STATUS; TRAINING CATEGORIES.—Section 10141 of such title
is amended by adding at the end the following new subsection:

“(d)(2) During any period during which there is an inactive status list for the inactive

Army National Guard under section 303(d) of title 32—
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“(A\) the first sentence of subsection (b) shall apply only with respect to Reserves
assigned to the inactive Army National Guard who are assigned to the inactive status list;
and

(B) the exclusion of the Army National Guard of the United States under the first
sentence of subsection (c) shall be inapplicable.

“(2) During any period during which there is an inactive status list for the inactive Air
National Guard under section 303(d) of title 32—

“(A\) the first sentence of subsection (b) shall apply only with respect to Reserves
assigned to the inactive Air National Guard who are assigned to the inactive status list;
and

(B) the exclusion of the Air National Guard of the United States under the first
sentence of subsection (c) shall be inapplicable.”.

(e) COMPUTATION OF YEARS OF SERVICE FOR ENTITLEMENT TO RETIRED PAY.—Paragraph
(3) of section 12732(b) of such title is amended to read as follows:

“(3) Service in the inactive National Guard (for any period other than a period
during which there is an inactive status list for the inactive National Guard under section
303(d) of title 32) and service while assigned to the inactive status list of the inactive
National Guard (for any period during which there is an inactive status list for the
inactive National Guard under section 303(d) of title 32).”.

() ELIGIBILITY FOR INACTIVE-DUTY TRAINING PAY.—Section 206(c) of title 37, United
States Code, is amended by adding at the end the following new sentence: “However, with
respect to any period during which there is an inactive status list for the inactive National Guard

under section 303(d) of title 32, the limitation in the preceding sentence shall be applicable to
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persons assigned to the inactive status list of the inactive National Guard, rather than to persons
enlisted in the inactive National Guard.”.
(g) REPORTING REQUIRED.—

(1) IN GENERAL.—For each fiscal year during which there is an inactive status list
for the inactive National Guard under section 303(d) of title 32, the Secretary of the
Army and the Secretary of the Air Force, respectively, shall submit to the Committees on
Armed Services of the Senate and House of Representatives a report detailing service in
the active status of the inactive National Guard.

(2) MATTERS COVERED.—Reports under this subsection shall cover the following:

(A) For each member transferred into the active status of the inactive

National Guard, the member’s—

(1) rank;

(i) years of service;

(iii) military occupational specialty;

(v) date of transfer to the active status list of the inactive National
Guard;

(v) date of entry, if applicable, into the Integrated Disability
Evaluation System;

(vi) date of exit, if applicable, from the Integrated Disability
Evaluation System;

(vii) date of separation from the National Guard, if applicable; and

(viii) number of retirement points earned.
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(B) For each member enlisting in or transferring to the Selected Reserve to
fill a National Guard vacancy created by another person’s transfer to the active
status list of the inactive National Guard, the member’s—

(i) date of entry into the National Guard;

(i) rank;

(iii) military occupational specialty;

(iv) prior service, if any, in the active component or the Selected
Reserve;

(v) participation in training (as well as the length of the training),
including any specialized or leadership training, to facilitate the transfer to
the Selected Reserve;

(vi) monetary incentives, if any, and the period of any
corresponding service obligation, received for enlisting in or transferring
to the Selected Reserve;

(vii) first period of inactive duty training; and

(viii) first period of annual training.

Section-by-Section Analysis

The Inactive National Guard (ING) is the National Guard counterpart to the Individual
Ready Reserve (IRR). However, the ING is underutilized because it is subject to unique
restrictions. This legislative proposal would create a temporary authority (pilot program) which,
if successful, has the potential to transform the existing ING from an entity that does not meet
the needs of an operational reserve into an effective tool that dramatically improves the readiness
of National Guard units and develops a regimentalized pool of mobilization assets within the
National Guard.

As part of the National Guard’s transition to an operational reserve, a redesigned ING
will allow the National Guard to manage certain long term medically non-deployable Army
National Guard personnel (medical readiness category “3B” — non-available for longer than six





months) outside the Selected Reserve, retain as mobilization assets enlisted National Guard
personnel who have satisfied their existing military service obligation, as well as to continue to
maintain inactive personnel within the ING structure. The capacity to manage certain non-
deployable members outside of unit structure will help to better maintain the unit integrity that is
crucial to combat effectiveness as well as to facilitate collective training throughout the “train-
ready-deploy-reset” cycle, increasing both the cohesion and combat effectiveness of National
Guard units. This legislative proposal would remove the blanket restriction on providing
compensation to ING members, allowing the National Guard to better self-populate its deploying
units, transfer certain non-deployable (injured) members out of Selective Reserve unit slots, and
allow National Guard members in the Ready Reserve (outside of the Selected Reserve) to stay
affiliated with their units by maintaining their records at the unit level. The goal of this pilot
project is to demonstrate proof that this concept can deliver the anticipated benefits at or below
the anticipated cost level.

The National Guard is the economical option to maintain combat power in a constrained
cost environment and, as overall force levels are reduced, the National Guard will increasingly
function as reservoir of trained and ready military power. Updating the National Guard’s legal
structure to support the "operational reserve™ concept is crucial to allow the National Guard to
continue to shoulder its share of the Nation’s defense and participate effectively and
continuously in the “train-ready-deploy-reset” cycle. Managing non-deployable members
outside of unit structure is crucial to maintaining unit integrity and readiness (and thereby
combat effectiveness) of any unit-based force. This is especially true of rotationally-utilized
ground combat forces which cannot effectively function over time on the basis of volunteerism
(supplying ready manpower to soon-to-deploy forces by decrementing the readiness of later-to-
deploy forces).

The status quo obscures significant shortcomings in the structure of the Ready Reserve,
imposes unnecessary risk, and provides for inefficient utilization of military manpower.
“Unreadiness” is trapped inside National Guard units; currently, all non-deployable members
must be maintained within unit structures.

The following describes the specific legislative changes, applicable for the period of the
pilot program, to accomplish this transformation:

e 10 U.S.C. 101(d)(4) — Changes the definition of “active status” to exclude only members
of the ING on the inactive status list, not all service members in the ING.

e 10 U.S.C. 10141(b) — Changes the definition of “inactive status” to include only those
Service members on the new ING inactive status list, instead of including all members of
the ING.

e 10U.S.C. 12732(b)(3) — Excludes time spent on the new ING inactive status list from
being counted in the calculation for retirement pay, instead of excluding all time spent in
the ING.

e 32 U.S.C. 303 — Allows the two-way transfer of Service members between the drilling
National Guard and the ING without regard for whether or not they were formerly
enlisted in the ING. as well as imposing numerical caps on participation during the pilot
project (which will end on December 31, 2015).





37 U.S.C. 206 — The prohibition on paying service members in the ING is modified so
that it only applies to service members assigned to the new ING inactive status list.

Finally, the proposal would required the Secretary of the Army and the Secretary of the
Air Force, respectively, to report basic demographic data about the members transferred to the
active status list of the inactive National Guard, as well as about those members who enlist or are
transferred to the Selected Reserve to fill vacancies created by those transferring to the active
status lists. These reports would be required each fiscal year when there is an inactive status list
of the inactive National Guard under 32 U.S.C. 303(d).

Budgetary Implications: All additional costs could be absorbed by the Army National Guard
(ARNG) without any additional appropriations. Most of the projected costs are based on the
increased participation rate in the Selected Reserve (backfilling the Selected Reserve with
participating soldiers once certain non-participating soldiers are transferred to the ING). Based
on adding an estimated 1,000 Soldiers a year to the ING, up to a maximum of 4,000, first year
costs are estimated at $3.41 million with a total cost over four FYs of $13.3 million.

RESOURCE REQUIREMENTS ($MILLIONS)

. Budget Dash-1
FY 2013 | FY 2014 | FY 2015 | FY 2016 | FY 2017 | Appropriation | e | e
Alr 0 0 0 0 0 N/A
Force
Navy N/A N/A N/A N/A N/A N/A
Marines | N/A N/A N/A N/A N/A N/A
Army 3.33 4.05 4.37 1.06 N/A P&A BA 1 2060-080
Army | 0.079 0.16 0.24 0.02 N/A O&M BA 1 2065-133
Total 341 4.21 4.61 1.08 N/A
NUMBER OF PERSONNEL AFFECTED*
FY 2013 FY 2014 | FY 2015 FY 2016 | FY 2017 Approﬁg'a“on
Alr 0 0 0 0 0 N/A
Force
Navy N/A N/A N/A N/A N/A N/A
Army 1,000 2.000 3,000 4,000 N/A
Total 1,000 2000 3,000 4,000 N/A

Direct costs are based on new muster costs and medical screening costs for ING Soldiers. The
increase in expenses as a result of this legislation is expected to be small. Additional expenses
due to increased Pay Group A participation (pay, RPA, etc.) of soldiers recruited to backfill the
slots vacated by soldiers transferring to the active status ING for medical board proceedings may
be offset by savings in reduced requirements for Initial Entry Training (IET) and Schools if most
of the soldier recruited to backfill have prior military service. That said, we have accounted for
these increased participation costs, which make up the overwhelming amount of the resources
required. Additional savings in administrative overhead, by managing the ING locally rather






than regionally, may contribute to the overall cost savings. Implementation as a pilot program
will allow the overall savings impact to be quantified. There are no personnel affected or
budgetary implications for the Air Force/Air National Guard as they have both stated no
intention of using the ING authority.

Changes to Existing Law: This proposal would make changes to title 10, 32, and 37 of the
United States Code as follows:

TITLE 10, UNITED STATES CODE
§ 101. Definitions
(@) IN GENERAL.— ***
(b) PERSONNEL GENERALLY.—***
(c) RESERVE COMPONENTS. —***

(d) DuTy STATUS.—The following definitions relating to duty status apply in this title:

(1) The term “active duty” means full-time duty in the active military service of
the United States. Such term includes full-time training duty, annual training duty, and
attendance, while in the active military service, at a school designated as a service school
by law or by the Secretary of the military department concerned. Such term does not
include full-time National Guard duty.

(2) The term “active duty for a period of more than 30 days” means active duty
under a call or order that does not specify a period of 30 days or less.

(3) The term “active service” means service on active duty or full-time National
Guard duty.

(4) The term “active status” means the status of a member of a reserve component
who is not in the inactive Army National Guard or inactive Air National Guard, on an
inactive status list, or in the Retired Reserve. However, in the case of members of the
Army National Guard of the United States during any period during which there is an
inactive status list for the inactive Army National Guard under section 303(d) of title 32,
such term means the status of such a member who is not assigned to the inactive status
list of the inactive Army National Guard, on another inactive status list, or in the Retired
Reserve, and in the case of members of the Air National Guard of the United States
during any period during which there is an inactive status list for the inactive Air
National Guard under section 303(d) of title 32, such term means the status of such a
member who is not assigned to the inactive status list of the inactive Air National Guard,
on another inactive status list, or in the Retired Reserve.

(5) The term “full-time National Guard duty” means training or other duty, other
than inactive duty, performed by a member of the Army National Guard of the United





States or the Air National Guard of the United States in the member's status as a member
of the National Guard of a State or territory, the Commonwealth of Puerto Rico, or the
District of Columbia under section 316, 502, 503, 504, or 505 of title 32 for which the
member is entitled to pay from the United States or for which the member has waived
pay from the United States.

(6)(A) The term *“active Guard and Reserve duty” means active duty performed
by a member of a reserve component of the Army, Navy, Air Force, or Marine Corps, or
full-time National Guard duty performed by a member of the National Guard pursuant to
an order to full-time National Guard duty, for a period of 180 consecutive days or more
for the purpose of organizing, administering, recruiting, instructing, or training the
reserve components.

(B) Such term does not include the following:

(i) Duty performed as a member of the Reserve Forces Policy Board
provided for under section 10301 of this title.

(i) Duty performed as a property and fiscal officer under section 708 of

title 32.

(iii) Duty performed for the purpose of interdiction and counter-drug
activities for which funds have been provided under section 112 of title 32.

(iv) Duty performed as a general or flag officer.

(v) Service as a State director of the Selective Service System under
section 10(b)(2) of the Military Selective Service Act (50 U.S.C.App. 460(b)(2)).

(7) The term “inactive-duty training” means--
(A) duty prescribed for Reserves by the Secretary concerned under section
206 of title 37 or any other provision of law; and

(B) special additional duties authorized for Reserves by an authority
designated by the Secretary concerned and performed by them on a voluntary
basis in connection with the prescribed training or maintenance activities of the
units to which they are assigned.

Such term includes those duties when performed by Reserves in their status as
members of the National Guard.

(e) FACILITIES AND OPERATIONS.—***
(f) RULES OF CONSTRUCTION.—***

(g) REFERENCE TO TITLE 1 DEFINITIONS.—***

E i

8 10141. Ready Reserve; Standby Reserve; Retired Reserve: placement and status of
members; training categories





(@) There are in each armed force a Ready Reserve, a Standby Reserve, and a Retired
Reserve. Each Reserve shall be placed in one of those categories.

(b) Reserves who are on the inactive status list of a reserve component, or who are
assigned to the inactive Army National Guard or the inactive Air National Guard, are in an
inactive status. Members in the Retired Reserve are in a retired status. All other Reserves are in
an active status.

(c) As prescribed by the Secretary concerned, each reserve component except the Army
National Guard of the United States and the Air National Guard of the United States shall be
divided into training categories according to the degrees of training, including the number and
duration of drills or equivalent duties to be completed in stated periods. The designation of
training categories shall be the same for all armed forces and the same within the Ready Reserve
and the Standby Reserve.

(d)(1) During any period during which there is an inactive status list for the inactive
Army National Guard under section 303(d) of title 32—
(A) the first sentence of subsection (b) shall apply only with respect to Reserves
assigned to the inactive Army National Guard who are assigned to the inactive status list;
and

(B) the exclusion of the Army National Guard of the United States under the first
sentence of subsection (c) shall be inapplicable.
(2) During any period during which there is an inactive status list for the inactive Air
National Guard under section 303(d) of title 32—
(A) the first sentence of subsection (b) shall apply only with respect to Reserves
assigned to the inactive Air National Guard who are assigned to the inactive status list;
and

(B) the exclusion of the Air National Guard of the United States under the first
sentence of subsection (c) shall be inapplicable.

E e

§ 12732. Entitlement to retired pay: computation of years of service

(a) Except as provided in subsection (b), for the purpose of determining whether a person
is entitled to retired pay under section 12731 of this title, the person's years of service are
computed by adding the following:

(1) The person's years of service, before July 1, 1949, in the following:

(A) The armed forces.

(B) The federally recognized National Guard before June 15, 1933.

(C) A federally recognized status in the National Guard before June 15,
1933.

(D) The National Guard after June 14, 1933, if his service therein was
continuous from the date of his enlistment in the National Guard, or his Federal
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recognition as an officer therein, to the date of his enlistment or appointment, as
the case may be, in the National Guard of the United States, the Army National
Guard of the United States, or the Air National Guard of the United States.

(E) The Navy Reserve Force.

(F) The Naval Militia that conformed to the standards prescribed by the
Secretary of the Navy.

(G) The National Naval Volunteers.

(H) The Army Nurse Corps, the Navy Nurse Corps, the Nurse Corps
Reserve of the Army, or the Nurse Corps Reserve of the Navy, as it existed at any
time after February 2, 1901.

(1) The Army under an appointment under the Act of December 22, 1942
(ch. 805, 56 Stat. 1072).

(J) An active full-time status, except as a student or apprentice, with the
Medical Department of the Army as a civilian employee--

(1) in the dietetic or physical therapy categories, if the service was
performed after April 6, 1917, and before April 1, 1943; or

(it) in the occupational therapy category, if the service was
performed before appointment in the Army Nurse Corps or the Women's

Medical Specialist Corps and before January 1, 1949, or before

appointment in the Air Force before January 1, 1949, with a view to

designation as an Air Force nurse or medical specialist.

(2) Each one-year period, after July 1, 1949, in which the person has been
credited with at least 50 points on the following basis:

(A) One point for each day of—

(i) active service; or
(i) full-time service under sections 316, 502, 503, 504, and 505 of

title 32 while performing annual training duty or while attending a

prescribed course of instruction at a school designated as a service school

by law or by the Secretary concerned,
if that service conformed to required standards and qualifications.

(B) One point for each attendance at a drill or period of equivalent
instruction that was prescribed for that year by the Secretary concerned and
conformed to the requirements prescribed by law, including attendance under
section 502 of title 32.

(C) Points at the rate of 15 a year for membership--

(1) in a reserve component of an armed force,

(ii) in the Army or the Air Force without component, or

(iii) in any other category covered by subsection (a)(1) except a
regular component.

(D) Points credited for the year under section 2126(b) of this title.

(E) One point for each day on which funeral honors duty is performed for
at least two hours under section 12503 of this title or section 115 of title 32,
unless the duty is performed while in a status for which credit is provided under
another subparagraph of this paragraph.
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For the purpose of clauses (A), (B), (C), (D), and (E), service in the National
Guard shall be treated as if it were service in a reserve component, if the person
concerned was later appointed in the National Guard of the United States, the
Army National Guard of the United States, the Air National Guard of the United
States, or as a Reserve of the Army or the Air Force, and served continuously in
the National Guard from the date of his Federal recognition to the date of that
appointment.

(3) The person's years of active service in the Commissioned Corps of the Public
Health Service.

(4) The person's years of active commissioned service in the National Oceanic
and Atmospheric Administration (including active commissioned service in the
Environmental Science Services Administration and in the Coast and Geodetic Survey).

(b) The following service may not be counted under subsection (a):

(1) Service (other than active service) in an inactive section of the Organized
Reserve Corps or of the Army Reserve, or in an inactive section of the officers' section of
the Air Force Reserve.

(2) Service (other than active service) after June 30, 1949, while on the Honorary
Retired List of the Navy Reserve or of the Marine Corps Reserve.

(3) Service in the inactive National Guard (for any period other than a period
during which there is an inactive status list for the inactive National Guard under section
303(d) of title 32) and service while assigned to the inactive status list of the inactive
National Guard (for any period during which there is an inactive status list for the
inactive National Guard under section 303(d) of title 32).

(4) Service in a non-federally recognized status in the National Guard.
(5) Service in the Fleet Reserve or the Fleet Marine Corps Reserve.

(6) Service as an inactive Reserve nurse of the Army Nurse Corps established by
the Act of February 2, 1901 (ch. 192, 31 Stat. 753), as amended, and service before July
1, 1938, as an inactive Reserve nurse of the Navy Nurse Corps established by the Act of
May 13, 1908 (ch. 166, 35 Stat. 146).

(7) Service in any status other than that as commissioned officer, warrant officer,
nurse, flight officer, aviation midshipman, appointed aviation cadet, or enlisted member,
and that described in clauses (I) and (J) of subsection (a)(1).

(8) Service in the screening performed pursuant to section 10149 of this title
through electronic means, regardless of whether or not a stipend is paid the member
concerned for such service under section 433a of title 37.





TITLE 32, UNITED STATES CODE
8 303. Active and inactive enlistments and transfers

(a) Under regulations to be prescribed by the Secretary of the Army, a person qualified
for enlistment in the active Army National Guard may be enlisted in the inactive Army National
Guard for a single term of one or three years. Under regulations prescribed by the Secretary of
the Air Force, a person qualified for enlistment in the active Air National Guard may be enlisted
in the inactive Air National Guard for a single term of one or three years.

(b) YUndersuch (1) Except as provided in paragraph (2) and under such regulations as the
Secretary of the Army may prescribe, an enlisted member of the active Army National Guard,
not formerly enlisted in the inactive Army National Guard, may be transferred to the inactive
Army National Guard. Yndersuech Except as provided in paragraph (2) and under such
regulations as the Secretary of the Air Force may prescribe, an enlisted member of the active Air
National Guard, not formerly enlisted in the inactive Air National Guard, may be transferred to
the inactive Air National Guard. Under such regulations as the Secretary concerned may
prescribe, a person enlisted in or transferred to the inactive Army National Guard or the inactive
Air National Guard may be transferred to the active Army National Guard or the active Air
National Guard, as the case may be.

(2) During the period beginning on the date of the enactment of this paragraph and
ending on December 31, 2015, an enlisted member of the active Army National Guard may be
transferred to the inactive Army National Guard without regard to whether the member was
formerly enlisted in the inactive Army National Guard and an enlisted member of the active Air
National Guard may be transferred to the inactive Air National Guard without regard to whether
the member was formerly enlisted in the inactive Air National Guard.

(c) In time of peace, no enlisted member may be required to serve for a period longer
than that for which he enlisted in the active or inactive National Guard.

(d)(1) The Secretary of the Army and the Secretary of the Air Force may maintain an
active status list and an inactive status list of members in the inactive Army National Guard and
the inactive Air National Guard, respectively.

(2) The total number of Army National Guard and Air National Guard members, combined,
on the active status lists and the inactive status lists assigned to the inactive National Guard may
not exceed 10,000 during any period.

(3) The total number of Army National Guard and Air National Guard members, combined,
on the active status lists of the inactive National Guard may not exceed 4,000 during any period.

(4) The authority under this subsection expires at the close of December 31, 2015.






TITLE 37, UNITED STATES CODE
§ 206. Reserves; members of National Guard: inactive-duty training

(a) Under regulations prescribed by the Secretary concerned, and to the extent provided
for by appropriations, a member of the National Guard or a member of a reserve component of a
uniformed service who is not entitled to basic pay under section 204 of this title, is entitled to
compensation, at the rate of 1/30 of the basic pay authorized for a member of a uniformed
service of a corresponding grade entitled to basic pay—

(1) for each regular period of instruction, or period of appropriate duty, at which
the member is engaged for at least two hours, including that performed on a Sunday or
holiday;

(2) for the performance of such other equivalent training, instruction, duty, or
appropriate duties, as the Secretary may prescribe; or

(3) for a regular period of instruction that the member is scheduled to perform but
is unable to perform because of physical disability resulting from an injury, illness, or
disease incurred or aggravated—

(A) in line of duty while performing—

(i) active duty; or
(ii) inactive-duty training;

(B) while traveling directly to or from that duty or training (unless such
injury, illness, disease, or aggravation of an injury, illness, or disease is the result
of the gross negligence or misconduct of the member); or

(C) in line of duty while remaining overnight immediately before the
commencement of inactive-duty training, or while remaining overnight, between
successive periods of inactive-duty training, at or in the vicinity of the site of the
inactive-duty training.

(b) The regulations prescribed under subsection (a) for each uniformed service, the
National Guard, and each of the classes of organization of the reserve components within each
uniformed service, may be different. The Secretary concerned shall, for the National Guard and
each of the classes of organization within each uniformed service, prescribe—

(1) minimum standards that must be met before an assembly for drill or other
equivalent period of training, instruction, duty, or appropriate duties may be credited for
pay purposes, and those standards may require the presence for duty of officers and
enlisted members in numbers equal to or more than a minimum number or percentage of
the unit strength for a specified period of time with participation in a prescribed kind of
training;





(2) the maximum number of assemblies or periods of other equivalent training,
instruction, duty, or appropriate duties, that may be counted for pay purposes in each
fiscal year or in lesser periods of time; and

(3) the minimum number of assemblies or periods of other equivalent training,
instruction, duty, or appropriate duties that must be completed in stated periods of time
before the members of units or organizations can qualify for pay.

(c) A person enlisted in the inactive National Guard is not entitled to pay under this
section. However, with respect to any period during which there is an inactive status list for the
inactive National Guard under section 303(d) of title 32, the limitation in the preceding sentence
shall be applicable to persons assigned to the inactive status list of the inactive National Guard,
rather than to persons enlisted in the inactive National Guard.

(d)(1) Except as provided in paragraph (2), this section does not authorize compensation
for work or study performed by a member of a reserve component or by a member of the
National Guard while not in Federal service in connection with correspondence courses of a
uniformed service.

(2) A member of the Selected Reserve of the Ready Reserve may be paid compensation
under this section at a rate and under terms determined by the Secretary of Defense, but not to
exceed the rate otherwise applicable to the member under subsection (a), upon the member's
successful completion of a course of instruction undertaken by the member using electronic-
based distributed learning methodologies to accomplish training requirements related to unit
readiness or mobilization, as directed for the member by the Secretary concerned. The
compensation may be paid regardless of whether the course of instruction was under the direct
control of the Secretary concerned or included the presence of an instructor.

(3) The pronhibition in paragraph (1), including the prohibition as it relates to a member of
the National Guard while not in Federal service, applies to—
(A) any work or study performed on or after September 7, 1962, unless that work
or study is specifically covered by the exception in paragraph (2); and
(B) any claim based on that work or study arising after that date.

(e) A member of the National Guard or of a reserve component of the uniformed services
may not be paid under this section for more than four periods of equivalent training, instruction,
duty, or appropriate duties performed during a fiscal year instead of the member's regular period
of instruction or regular period of appropriate duty during that fiscal year.

(F) A member of the Individual Ready Reserve is not entitled to compensation under this
section for participation in screening for which the member is paid a stipend under section 433a
of this title.
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SEC. 507. FORCE MANAGEMENT ENHANCEMENTS.
(a) REINSTATEMENT OF AUTHORITY FOR ENHANCED SELECTIVE EARLY RETIREMENT
BOARDS AND EARLY DISCHARGES.—Section 638a of title 10, United States Code, is amended—

(1) in subsection (a)—

(A) by striking “, during the period beginning on October 1, 1990,” and all
that follows through “December 31, 2012,”; and

(B) by inserting at the end the following new sentence: “Any such
authority provided the Secretary of a military department under the preceding
sentence shall expire as specified by the Secretary of Defense, but not later than
December 31, 2018.”;
(2) in subsection (b), by striking paragraph (3);
(3) by adding at the end of subsection (c) the following new paragraph:

“(4) In the case of an action authorized under subsection (b)(2), the Secretary of Defense
may also authorize the Secretary of the military department concerned to waive the five-year
period specified in section 638(c) of this title if the Secretary of Defense determines that it is
necessary for the Secretary of that military department to have such authority in order to meet
mission needs.”; and

(4) in subsection (d)(2), by striking “except that during the period beginning on

October 1, 2006, and ending on December 31, 2012,” in subparagraphs (A) and (B) and

inserting “except that through December 31, 2018,”.

(b) AUTHORITY TO REDUCE YEARS OF SERVICE FOR MANDATORY RETIREMENT FOR

CERTAIN OFFICERS IN PAY GRADES O-5 AND O-6.—
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(1) LIEUTENANT COLONELS AND NAVY COMMANDERS.—Section 633 of such title
is amended by adding at the end the following new subsection:

“(c) AUTHORITY FOR EARLIER MANDATORY RETIREMENT.—Under regulations prescribed
by the Secretary of Defense, during the period beginning on January 1, 2013, and ending on
December 31, 2018, the Secretary concerned may reduce the amount of service specified in
subsection (a) from 28 years to a period (determined by the Secretary concerned) of not less than
25 years of active commissioned service. Any such reduction under this subsection may not
become effective before the first day of the twelfth calendar month beginning after the month in
which the Secretary concerned approves and announces the reduction.”.

(2) COLONELS AND NAVY CAPTAINS.—Section 634 of such title is amended by
adding at the end the following new subsection:

“(c) AUTHORITY FOR EARLIER MANDATORY RETIREMENT.—Under regulations prescribed
by the Secretary of Defense, during the period beginning on January 1, 2013, and ending on
December 31, 2018, the Secretary concerned may reduce the amount of service specified in
subsection (a) from 30 years to a period (determined by the Secretary concerned) of not less than
27 years of active commissioned service. Any such reduction under this subsection may not
become effective before the first day of the twelfth calendar month beginning after the month in
which the Secretary concerned approves and announces the reduction.”.

Section-by-Section Analysis

The Department of Defense (DoD) proposes the use of these force management strategies
to achieve the necessary force drawdown to realize the Secretary’s and the services’ agreed upon
budget reductions, while doing so with the full appreciation for the sacrifices of the Soldiers,
Sailors, Airmen and Marines on behalf of our nation. Maintaining readiness while responsibly

reducing our force structure will be the major challenge in the years ahead.

The Department has proven itself adept at maintaining the all volunteer force through two
major conflicts. There are significant incentives to bring in and retain the right force mix of





personnel. What the Department presently needs is a system of force management tools to
compassionately reduce the force as operations subside. These tools, some of which have
previously expired in law, provide the necessary flexibilities to transition the Department from a
fully engaged footing to one of more routine engagement around the globe. Drawdown programs
and strategies provide targets to create a more balanced force and ensure we retain the right skills
and talent to be a more productive and agile force able to meet emerging needs.

Although DoD has a limited number of current authorities, they do not provide the level
of fidelity required to target career fields for early retirement or early discharge boards. These
authorities are necessary to address future force shaping needs to meet dynamic changes in
missions resulting from an ever-changing environment. Having a range of options to grow or
reduce the force in specific skill areas is vital to the full spectrum of missions.

Subsection (a) of this proposal, Reinstatement of Authority for Enhanced Selective Early
Retirement Boards and Early Discharges, would expand the retirement eligible pool of officers
the Department needs to target to shape the force. 10 U.S.C. 638a removes the restriction
prohibiting service members from being considered for early retirement more than once in any
five-year period. However, the removal of this restriction requires a Secretary of Defense
waiver. Additionally, the proposal allows O-5s who have failed to be promoted one time (rather
than two or more times) be eligible for a Selective Early Retirement Board (SERB). Lastly, this
authority allows O-6s with greater than 2 years time in grade to be eligible for selective early
retirement. The enhanced selective early retirement authority offers the services more flexibility
to widen the pool of SERB eligible officers. By amending 10 U.S.C. 638a, this proposal will
provide the Secretaries of the military departments the temporary statutory authority to convene
early discharge boards through December 31, 2018. This authority is required during the FY
2013 cycle to ensure the program is available for use at the start of 2013.

Subsection (b)(1) of this proposal, Authority to Reduce Years of Service for Mandatory
Retirement for certain Officers in the Grade of O-5, would provide the Secretaries of military
departments the flexibility to reduce the maximum years of active commissioned service for
officers in the grade of lieutenant colonel, or commander in the Navy. 10 U.S.C. 633 specifies
the maximum active commission service to be served by a lieutenant colonel is 28 years, while
the proposed legislative changes gives the service Secretaries the flexibility to reduce the
maximum years of active commissioned service from 28 to no less than 25 years.

Subsection (b)(2) of this proposal, Authority to Reduce Years of Service for Mandatory
Retirement for certain Officers in the Grade of O-6, would provide the Secretaries of military
department the flexibility to reduce the maximum years of active commissioned service for
officers in the grade of colonel, or captain in the Navy. 10 U.S.C. 634 specifies the maximum
active commission service to be served by a colonel is 30 years, while the proposed legislative
changes gives the service Secretaries the flexibility to reduce the maximum years of active
commissioned service from 30, but no less than 27 years.

Budgetary and Personnel Impact: Discretionary savings from end strength reductions are
already included in the FY 2013 Budget. However, the mandatory costs shown below resulting
from proposing these provisions are not.





Based on promotion opportunity and statutory retirement laws, DoD estimates the following
costs:

5-year cost (FY 2013-FY 2018) of $576.2 million
10-year cost (FY 2013-FY 2022) of $624.5 million

FISCAL YEARS ($MILLION)
FY | FY | FY FY FY FY FY FY FY FY

(Mandatory) | 5513 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020 | 2021 | 2022
SERB 39 | 313 702 | 90.2 | 1025 | 794 | 292 | 52 | -15.3 | -31.8
Early 00|00 ] 00| 00| 00| 00| 00 | 00 | 00 | 00
Discharge

05 0 | 127 | 312 | 265 | 166 | 132 | 16 | 60 | 62 | -6.4
0-6 0 | 266 | 66.7 | 606 | 37.2 | 221 | -05 | -11.8 | -12.1 | -12.5
Total 39 | 70.6 | 168.1 | 177.3 | 156.3 | 117.7 | 30.3 | -125 | -33.6 | -50.7

Changes to Existing Laws: This proposal would make the following changes to current law:

TITLE 10, UNITED STATES CODE

* * * * * * *

8§ 633. Retirement for years of service: regular lieutenant colonels and commanders

(a) **k%k

(c) AUTHORITY FOR EARLIER MANDATORY RETIREMENT.— Under regulations prescribed
by the Secretary of Defense, during the period beginning on January 1, 2013, and ending on
December 31, 2018, the Secretary concerned may reduce the amount of service specified in
subsection (a) from 28 years to a period (determined by the Secretary concerned) of not less than
25 years of active commissioned service. Any such reduction under this subsection may not
become effective before the first day of the twelfth calendar month beginning after the month in
which the Secretary concerned approves and announces the reduction.

8 634. Retirement for years of service: regular colonels and captains
(a *kk
(c) AUTHORITY FOR EARLIER MANDATORY RETIREMENT.— Under requlations prescribed

by the Secretary of Defense, during the period beginning on January 1, 2013, and ending on
December 31, 2018, the Secretary concerned may reduce the amount of service specified in






subsection (a) from 30 years to a period (determined by the Secretary concerned) of not less than
27 years of active commissioned service. Any such reduction under this subsection may not
become effective before the first day of the twelfth calendar month beginning after the month in
which the Secretary concerned approves and announces the reduction.

* * * * * * *

8 638a. Modification to rules for continuation on active duty; enhanced authority for
selective early retirement and early discharges

@ The Secretary of Defense may authorize the Secretary of a m|I|tary department—

Deeembe%&—zgéz— to take any of the actlons set forth in subsectlon (b) W|th respect to offlcers
of an armed force under the jurisdiction of that Secretary. Any such authority provided the
Secretary of a military department under the preceding sentence shall expire as specified by the
Secretary of Defense, but not later than December 31, 2018.

(b) Actions which the Secretary of a military department may take with respect to officers
of an armed force when authorized to do so under subsection (a) are the following:

(1) Shortening the period of the continuation on active duty established under
section 637 of this title for a regular officer who is serving on active duty pursuant to a
selection under that section for continuation on active duty.

(2) Providing that regular officers on the active-duty list may be considered for
early retirement by a selection board convened under section 611(b) of this title in the
case of officers described in any of subparagraphs (A) through (C) as follows:

(A) Officers in the regular grade of lieutenant colonel or commander who
would be subject to consideration for selection for early retirement under section
638(a)(1)(A) of this title except that they have failed of selection for promotion
only one time (rather than two or more times).

(B) Officers in the regular grade of colonel or, in the case of the Navy,
captain who would be subject to consideration for selection for early retirement
under section 638(a)(1)(B) of this title except that they have served on active duty
in that grade less than four years (but not less than two years).

(C) Officers, other than those described in subparagraphs (A) and (B),
holding a regular grade below the grade of colonel, or in the case of the Navy,
captain, who are eligible for retirement under section 3911, 6323, or 8911 of this
title, or who after two additional years or less of active service would be eligible
for retirement under one of those sections and whose names are not on a list of
officers recommended for promotion.

(4) Convening selection boards under section 611(b) of this title to consider for
discharge regular officers on the active-duty list in a grade below lieutenant colonel or
commander—





(A) who have served at least one year of active duty in the grade currently
held;

(B) whose names are not on a list of officers recommended for promotion;
and

(C) who are not eligible to be retired under any provision of law (other
than by reason of eligibility pursuant to section 4403 of the National Defense
Authorization Act for Fiscal Year 1993) and are not within two years of becoming
so eligible.

(©)(1) In the case of an action under subsection (b)(2), the Secretary of the military
department concerned shall specify the number of officers described in that subsection which a
selection board convened under section 611(b) of this title pursuant to the authority of that
subsection may recommend for early retirement. Such number may not be more than 30 percent
of the number of officers considered in each grade in each competitive category.

(2) In the case of an action authorized under subsection (b)(2), the Secretary of Defense
may also authorize the Secretary of the military department concerned when convening a
selection board under section 611(b) of this title to consider regular officers on the active-duty
list for early retirement to include within the officers to be considered by the board reserve
officers on the active-duty list on the same basis as regular officers.

(3) In the case of an action under subsection (b)(2), the Secretary of the military
department concerned may submit to a selection board convened pursuant to that subsection—

(A) the names of all eligible officers described in that subsection in a particular
grade and competitive category; or

(B) the names of all eligible officers described in that subsection in a particular
grade and competitive category who are also in particular year groups, specialties, or
retirement categories, or any combination thereof, within that competitive category.

(4) In the case of an action authorized under subsection (b)(2), the Secretary of Defense
may also authorize the Secretary of the military department concerned to waive the five-year
period specified in section 638(c) of this title if the Secretary of Defense determines that it is
necessary for the Secretary of that military department to have such authority in order to meet
mission needs.

(d)(1) In the case of an action under subsection (b)(4), the Secretary of the military
department concerned may submit to a selection board convened pursuant to that subsection—
(A) the names of all officers described in that subsection in a particular grade and
competitive category; or
(B) the names of all officers described in that subsection in a particular grade and
competitive category who also are in particular year groups or specialties, or both, within
that competitive category.

(2) The Secretary concerned shall specify the total number of officers to be recommended
for discharge by a selection board convened pursuant to subsection (b)(4). That number may not
be more than 30 percent of the number of officers considered—

(A) in each grade in each competrtrve category exceptthat-during-the-period
except that through
December 31, 2018 such a number may be more than 30 percent of the number of the






officers considered in each competitive category, but may not be more than 30 percent of
the number of officers considered in each grade: or

(B) in each grade, year group or specralty (or combrnatron thereof) in each
competitive category,
ending-on-December31,2012; except that throuqh December 31 2018 such a number
may be more than 30 percent of the number of the officers considered in each
competitive category, but may not be more than 30 percent of the number of officers
considered in each grade.

* * * * * * *





		§ 638a.  Modification to rules for continuation on active duty; enhanced authority for selective early retirement and early discharges

		(a) The Secretary of Defense may authorize the Secretary of a military department, during the period beginning on October 1, 1990 and ending on December 31, 2001 and for the purpose of subsection (b)(4) during the period beginning on October 1, 2006, ...

		(2) The Secretary concerned shall specify the total number of officers to be recommended for discharge by a selection board convened pursuant to subsection (b)(4). That number may not be more than 30 percent of the number of officers considered—

		(A) in each grade in each competitive category, except that during the period beginning on October 1, 2006, and ending on December 31, 2012, except that through December 31, 2018, such a number may be more than 30 percent of the number of the officers...

		(B)  in each grade, year group, or specialty (or combination thereof) in each competitive category, except that during the period beginning on October 1, 2006, and ending on December 31, 2012, except that through December 31, 2018, such a number may b...
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SEC. 708. INCLUSION OF CERTAIN OVER-THE-COUNTER DRUGS IN TRICARE

UNIFORM FORMULARY.

(@) INcLusioN.—Subsection (a)(2) of section 1074g of title 10, United States Code, is
amended—

(1) in subparagraph (D), by striking “No pharmaceutical agent may be excluded”
and inserting “Except as provided in subparagraph (F), no pharmaceutical agent may be
excluded”; and

(2) by adding at the end the following new subparagraph:

“(F)(i) The Secretary may implement procedures to place selected over-the-counter drugs
on the uniform formulary and to make such drugs available to eligible covered beneficiaries. An
over-the-counter drug may be included on the uniform formulary only if the Pharmacy and
Therapeutics Committee established under subsection (b) finds that the over-the-counter drug is
cost-effective and clinically effective. If the Pharmacy and Therapeutics Committee
recommends an over-the-counter drug for inclusion on the uniform formulary, the drug shall be
considered to be in the same therapeutic class of pharmaceutical agents, as determined by the
Committee, as similar prescription drugs.

“(ii) Regulations prescribed by the Secretary to carry out clause (i) shall include the
following with respect to over-the-counter drugs included on the uniform formulary:

“(1) A determination of the means and conditions under paragraphs (5) and (6) of
this section through which over-the-counter drugs will be available to eligible covered
beneficiaries and the amount of cost share that such beneficiaries will be required to pay
for over-the-counter drugs, except that no such cost share may be required for a member

of a uniformed service on active duty.
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“(11) Any terms and conditions for the dispensing of over-the-counter drugs to
eligible covered beneficiaries.”.
(b) DeFINITIONS.—Subsection (g) of such section is amended by adding at the end the

following new paragraphs:

“(3) The term “over-the-counter drug” means a drug that is not subject to section
503(b) of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 353(b)).

“(4) The term “prescription drug’ means a drug that is subject to section 503(b) of
the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 353(b)).”.
(c) TECHNICAL AMENDMENTS.—

(1) CROSS-REFERENCE AMENDMENTS.—Subsections (a)(6)(A) and (b)(1) of such
section are amended by striking “subsection (g)” and inserting “subsection (h)”.

(2) REPEAL OF OBSOLETE PROVISIONS.—

(A) Subsection (a)(2)(D) of such section is amended by striking the last
sentence.

(B) Subsection (b)(2) of such section is amended by striking “Not later
than” and all the follows through “such 90-day period, the committee” and
inserting “The committee”.

(C) Subsection (d)(2) of such section is amended—

(1) by striking “Effective not later than April 5, 2000, the

Secretary” and inserting “The Secretary”; and

(ii) by striking “the current managed care support contracts” and

inserting “the managed care support contracts current as of October 5,

1999,”.





Section-by-Section Analysis

This proposal would authorize the Department of Defense (DoD) to place selected over-
the-counter (OTC) drugs on the uniform formulary and make such drugs available to eligible
covered beneficiaries. Such drugs could be included on the uniform formulary if the DoD
Pharmacy and Therapeutics Committee finds that the OTC drug is cost-effective, clinically
effective, and in the same therapeutic class of pharmaceutical agents as a prescription drug.

This proposal builds directly from DoD's experience with covering selected OTC drugs
under demonstration authority. Under this continuing demonstration, which is national in scope,
mail-order coverage of selected OTC drugs began in May 2007 and retail coverage began in
October 2007. . One difference between the demonstration and this proposal is that under the
demonstration, no co-pay has been required for the covered OTC drugs. This proposal allows
the Secretary to establish the amount of the co-pay, including a zero co-pay, if appropriate. This
proposal assumes that OTC drugs will be subject to the same co-pay as generic drugs since they
will be considered for inclusion on the formulary with other drugs in the same therapeutic class
of pharmaceutical agents.

The OTC drugs identified for coverage by the DoD Pharmacy and Therapeutics
Committee are expected to have a lower net cost to DoD than the likely mix of legacy brand
and/or generic drugs that would otherwise be dispensed in that drug class. The basic criteria
regarding cost-effectiveness in this context means that DoD would only approve an OTC drug
for inclusion under this proposal if it expected DoD to save money relative to the alternative,
legacy drugs that would otherwise be consumed. This cost-effectiveness standard would be
reinforced by the requirement for a prescription even for the OTC drug and by the $5 co-pay ($0
co-pay through the TRICARE Mail Order Pharmacy (TMOP)).

Budget Implications: The savings associated with this proposal are reflected in the following
table:

SAVINGS WITH $5.00 CO-PAY ($0 CO-PAY for TMOP)($ MILLIONS)

Dash-

FY FY | FY | FY | BY | .| Budget | 1

2013 | 2014 | 2015 | 2016 | 2017 |”~PPOP Activity | Line

Iltem

DHP | ($3.41) | ($3.44) | ($3.47) | ($3.49) | ($3.51) | DHP O&M | BAOL | 010

MERCHF | ($3.496) | ($3.94) | ($3.90) | ($3.85) | ($3.79) MEZCMHF BAO1 | 010
Total | ($7.37) | ($7.38) | ($7.37) | ($7.35) | ($7.30) i

Cost Methodology: To project this analysis of the current OTC demonstration experience to the
five-year period from fiscal year (FY) 2013 through FY 2017, and to reflect DoD's plan under
this legislation to charge a $5 OTC co-pay (excluding active duty Service members), the
following adjustments were made:

1) $5 co-pay impacts: Drawing on the health economics literature, estimated that the $5 co-






pay would cause a 12.5 percent drop in OTC utilization relative to the utilization that would
occur with no co-pay. For the remaining OTC utilization, we lowered the government cost
per prescription for non-active duty prescriptions to account for the $5 co-pay.

2) Assumed an underlying utilization trend of 3.5 percent per year.

3) Assumed annual price inflation of 3.5 percent for the OTC drugs. For the legacy drugs,
assumed no net price inflation over the forecast period on the assumption that manufacturers
would forego price increases on the legacy drugs given the competition from the OTC drugs.
All else equal, this differential in the price inflation assumptions between OTC and legacy
drugs causes a very slight reduction in the savings over time.

4) Assumed annual administrative costs of approximately $250,000 per year for the OTC
program (e.g., to educate beneficiaries, physicians and network pharmacies, to respond to
OTC-related phone calls, etc.).

Changes to Existing Law: This proposal would make the following changes to section 10749
of title 10, United States Code:

§ 1074g. Pharmacy benefits program

(a) PHARMACY BENEFITS.—(1) The Secretary of Defense, after consulting with the other
administering Secretaries, shall establish an effective, efficient, integrated pharmacy benefits
program under this chapter (hereinafter in this section referred to as the “pharmacy benefits
program”).

(2)(A) The pharmacy benefits program shall include a uniform formulary of
pharmaceutical agents, which shall assure the availability of pharmaceutical agents in the
complete range of therapeutic classes. The selection for inclusion on the uniform formulary of
particular pharmaceutical agents in each therapeutic class shall be based on the relative clinical
and cost effectiveness of the agents in such class.

(B) In considering the relative clinical effectiveness of agents under subparagraph (A),
the Secretary shall presume inclusion in a therapeutic class of a pharmaceutical agent, unless the
Pharmacy and Therapeutics Committee established under subsection (b) finds that a
pharmaceutical agent does not have a significant, clinically meaningful therapeutic advantage in
terms of safety, effectiveness, or clinical outcome over the other drugs included on the uniform
formulary.

(C) In considering the relative cost effectiveness of agents under subparagraph (A), the
Secretary shall rely on the evaluation by the Pharmacy and Therapeutics Committee of the costs
of agents in a therapeutic class in relation to the safety, effectiveness, and clinical outcomes of
such agents.

(D) The Secretary shall establish procedures for the selection of particular pharmaceutical
agents for the uniform formulary. Such procedures shall be established so as best to accomplish,
in the judgment of the Secretary, the objectives set forth in paragraph (1). Ne-Except as provided
in subparagraph (F), no pharmaceutical agent may be excluded from the uniform formulary
except upon the recommendation of the Pharmacy and Therapeutics Committee. Fhe-Seeretary






(E) Pharmaceutical agents included on the uniform formulary shall be available to
eligible covered beneficiaries through—

(1) facilities of the uniformed services, consistent with the scope of health care
services offered in such facilities and additional determinations by the Pharmacy and
Therapeutics Committee of the relative clinical and cost effectiveness of the agents;

(ii) retail pharmacies designated or eligible under the TRICARE program or the
Civilian Health and Medical Program of the Uniformed Services to provide
pharmaceutical agents to covered beneficiaries; or

(iii) the national mail-order pharmacy program.

(F)(i) The Secretary may implement procedures to place selected over-the-counter drugs
on the uniform formulary and to make such drugs available to eligible covered beneficiaries. An
over-the-counter drug may be included on the uniform formulary only if the Pharmacy and
Therapeutics Committee established under subsection (b) finds that the over-the-counter drug is
cost-effective and clinically effective. If the Pharmacy and Therapeutics Committee
recommends an over-the-counter drug for inclusion on the uniform formulary, the drug shall be
considered to be in the same therapeutic class of pharmaceutical agents, as determined by the
Committee, as similar prescription drugs.

(i1) Regulations prescribed by the Secretary to carry out subparagraph (F)(i) shall include
the following with respect to over-the-counter drugs included on the uniform formulary:

(1) A determination of the means and conditions under paragraphs (5) and (6) of
this section through which over-the-counter drugs will be available to eligible covered
beneficiaries and the amount of cost share that such beneficiaries will be required to pay
for over-the-counter drugs, except that no such cost share may be required for a member
of a uniformed service on active duty.

(1N Any terms and conditions for the dispensing of over-the-counter drugs to
eligible covered beneficiaries.

(3) * * %

EE I I S

(5) The pharmacy benefits program shall assure the availability to eligible covered
beneficiaries of pharmaceutical agents not included on the uniform formulary. Such
pharmaceutical agents shall be available through at least one of the means described in paragraph
(2)(E) under terms and conditions that may include cost sharing by the eligible covered
beneficiary in addition to any such cost sharing applicable to agents on the uniform formulary.

(6)(A) The Secretary, in the regulations prescribed under subsection {g} (h), may
establish cost sharing requirements (which may be established as a percentage or fixed dollar
amount) under the pharmacy benefits program for generic, formulary, and nonformulary agents.
For nonformulary agents, cost sharing shall be consistent with common industry practice and not
in excess of amounts generally comparable to 20 percent for beneficiaries covered by section
1079 of this title or 25 percent for beneficiaries covered by section 1086 of this title.

(B) For a medicare-eligible beneficiary, the cost-sharing requirements may not be in
excess of the cost-sharing requirements applicable to all other beneficiaries covered by section
1086 of this title. For purposes of the preceding sentence, a medicare-eligible beneficiary is a
beneficiary eligible for health benefits under section 1086 of this title pursuant to subsection
(d)(2) of such section.





(7) The Secretary shall establish procedures for eligible covered beneficiaries to receive
pharmaceutical agents that are not included on the uniform formulary but that are considered to
be clinically necessary. Such procedures shall include peer review procedures under which the
Secretary may determine that there is a clinical justification for the use of a pharmaceutical agent
that is not on the uniform formulary, in which case the pharmaceutical agent shall be provided
under the same terms and conditions as an agent on the uniform formulary. Such procedures
shall also include an expeditious appeals process for an eligible covered beneficiary, or a
network or uniformed provider on behalf of the beneficiary, to establish clinical justification for
the use of a pharmaceutical agent that is not on the uniform formulary.

(8) In carrying out this subsection, the Secretary shall ensure that an eligible covered
beneficiary may continue to receive coverage for any maintenance pharmaceutical that is not on
the uniform formulary and that was prescribed for the beneficiary before October 5, 1999, and
stabilized the medical condition of the beneficiary.

(b) ESTABLISHMENT OF COMMITTEE.—(1) The Secretary of Defense shall, in consultation
with the Secretaries of the military departments, establish a Pharmacy and Therapeutics
Committee for the purpose of developing the uniform formulary of pharmaceutical agents
required by subsection (a), reviewing such formulary on a periodic basis, and making additional
recommendations regarding the formulary as the committee determines necessary and
appropriate. The committee shall include representatives of pharmacies of the uniformed services
facilities and representatives of providers in facilities of the uniformed services. Committee
members shall have expertise in treating the medical needs of the populations served through
such entities and in the range of pharmaceutical and biological medicines available for treating
such populations. The committee shall function under procedures established by the Secretary
under the regulatlons prescribed under subsectlon g)(h).

meet at least quarterly and shall, during meetlngs consider for inclusion on the uniform
formulary under the standards established in subsection (a) any drugs newly approved by the
Food and Drug Administration.

(c) ADVISORY PANEL.—

*khkkk Kk kK

(d) PROCEDURES.—(1) In the operation of the pharmacy benefits program under
subsection (a), the Secretary of Defense shall assure through management and new contractual
arrangements that financial resources are aligned such that the cost of prescriptions is borne by
the organization that is financially responsible for the health care of the eligible covered
beneficiary.

(2) Effective-notlater-than-Apri-5-2000the The Secretary shall use a modification to
the bid price adjustment methodology in the eurrent managed care support contracts current as of
October 5, 1999, to ensure equitable and timely reimbursement to the TRICARE managed care
support contractors for pharmaceutical products delivered in the nonmilitary environments. The
methodology shall take into account the "at-risk" nature of the contracts as well as managed care
support contractor pharmacy costs attributable to changes to pharmacy service or formulary
management at military medical treatment facilities, and other military activities and policies that






affect costs of pharmacy benefits provided through the Civilian Health and Medical Program of
the Uniformed Services. The methodology shall also account for military treatment facility costs
attributable to the delivery of pharmaceutical products in the military facility environment which
were prescribed by a network provider.
* Kk Kk Kk KKk %k
(9) DEFINITIONS.—In this section:

(1) The term “eligible covered beneficiary” means a covered beneficiary for
whom eligibility to receive pharmacy benefits through the means described in subsection
(@)(2)(E) is established under this chapter or another provision of law.

(2) The term “pharmaceutical agent” means drugs, biological products, and
medical devices under the regulatory authority of the Food and Drug Administration.

(3) The term “over-the-counter drug” means a drug that is not subject to section
503(b) of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 353(b)).

(4) The term “prescription drug” means a drug that is subject to section 503(b) of
the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 353(b)).

(h) REcuLATIONS.—The Secretary of Defense shall, after consultation with the other
administering Secretaries, prescribe regulations to carry out this section.
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SEC. 506. MODIFICATION TO LIMITATIONS ON NUMBER OF OFFICERS FOR

WHOM SERVICE-IN-GRADE REQUIREMENTS MAY BE REDUCED

FOR RETIREMENT IN GRADE UPON VOLUNTARY RETIREMENT.
Section 1370(a)(2) of title 10, United States Code, is amended—

(1) in subparagraph (E), by inserting “, or two, whichever is greater” before the
period at the end; and

(2) by adding at the end the following new subparagraph:

“(G) Notwithstanding subparagraph (E), during the period ending on September 30,
2017, the total number of brigadier generals and major generals of the Army, Air Force, and
Marine Corps, and the total number of rear admirals (lower half) and rear admirals of the Navy,
for whom a reduction is made under this section during any fiscal year in the period of service-
in-grade otherwise required under this paragraph—

“(i) for officers of the Army, Navy, and Air Force, may not exceed five percent of
the authorized active-duty strength for that fiscal year for officers of that armed force in
those grades; and

“(ii) for officers of the Marine Corps, may not exceed ten percent of the
authorized active-duty strength for that fiscal year for officers in those grades.”.

Section-by-Section Analysis

This proposal will create a temporary discretionary authority for the services to
voluntarily retire up to five percent, or ten percent in the case of the Marine Corps, of their total
O-7 and O-8 population with fewer than three years service-in-grade. It will also amend the
existing permanent authority to allow at least two waivers in each grade below lieutenant
general. This change is necessary for the the Marine Corps’ as this particular General Officer
population is so small that, under the current subparagraph (E), it is not entitled to any waivers.

While affecting the results of the recently approved General Officer Efficiency Study, the

Services are seeking additional, discretionary tools to assist with force shaping. In order to
“keep faith” with our general and flag officers, voluntary authorities are preferred. Current law





requires one- and two-star generals and admirals to have three years service-in-grade to retire in-
grade; such requirements can be waived by the Secretary of Defense to two years service-in-
grade and by the President to fewer than two years service-in-grade in “individual cases
involving extreme hardship or exceptional or unusual circumstances.” However, service-in-
grade waivers can only be applied to two percent of the officers in that grade. Temporarily
increasing the provision will increase the allowable limit of voluntary service-in-grade retirement
waivers, while “keeping faith” with our general and flag officers.

It is significant to note that, since the Marine Corps only has twenty-two major generals
and twenty-three brigadier generals, the current law does not provide the Marine Corps any
service-in-grade waiver authorizations (since the mathematical products are less than one for
each grade). The proposed legislation allowing ten percent for the Marine Corps (vice five
percent for the other services) would provide the Secretary of the Navy the discretion to grant
four total service-in-grade waivers for USMC O-7s and USMC O-8s..

Budgetary Implications: Discretionary savings from end strength reductions are already
included in the FY 2013 Budget. However, the mandatory costs shown below that result from
proposing this provision are not.

Based on promotion opportunity and statutory retirement laws, the Department of Defense
(DoD) estimates the following costs:

5-year cost (FY 2013-FY 2018) of $4.1 million
10-year cost (FY 2013-FY 2022) of $3.6 million

FISCAL YEARS ($MILLIONS)

FY | FY FY FY FY FY FY FY FY FY
2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020 | 2021 | 2022

Mandatory | 0.5 | 0.9 0.9 0.9 0.9 0.4 -0.2 -0.2 -0.2 -0.2

*The DoD actuaries qualify these estimates by stating that it is “unknown how much Services
would make use of this authority.” DoD has not identified offsets.

Changes to Existing Law: This proposal would make the following changes to section
1370(a)(2) of title 10, United States Code:

§ 1370. Commissioned officers: general rule; exceptions

(a) RULE FOR RETIREMENT IN HIGHEST GRADE HELD SATISFACTORILY.—(1) Unless
entitled to a higher retired grade under some other provision of law, a commissioned officer
(other than a commissioned warrant officer) of the Army, Navy, Air Force, or Marine Corps who
retires under any provision of law other than chapter 61 or chapter 1223 of this title shall, except
as provided in paragraph (2), be retired in the highest grade in which he served on active duty
satisfactorily, as determined by the Secretary of the military department concerned, for not less
than six months.






(2)(A) In order to be eligible for voluntary retirement under any provision of this title in a
grade above major or lieutenant commander, a commissioned officer of the Army, Navy, Air
Force, or Marine Corps must have served on active duty in that grade for not less than three
years, except that the Secretary of Defense may authorize the Secretary of a military department
to reduce such period to a period not less than two years.

(B) In the case of an officer to be retired in a general or flag officer grade, authority
provided by the Secretary of Defense to the Secretary of a military department under
subparagraph (A) may be exercised with respect to that officer only if approved by the Secretary
of Defense or another civilian official in the Office of the Secretary of Defense appointed by the
President, by and with the advice and consent of the Senate.

(C) Authority provided by the Secretary of Defense to the Secretary of a military
department under subparagraph (A) may be delegated within that military department only to a
civilian official of that military department appointed by the President, by and with the advice
and consent of the Senate.

(D) The President may waive subparagraph (A) in individual cases involving extreme
hardship or exceptional or unusual circumstances. The authority of the President under the
preceding sentence may not be delegated.

(E) In the case of a grade below the grade of lieutenant general or vice admiral, the
number of members of one of the armed forces in that grade for whom a reduction is made
during any fiscal year in the period of service-in-grade otherwise required under this paragraph
may not exceed the number equal to two percent of the authorized active-duty strength for that
fiscal year for officers of that armed force in that grade, or two, whichever is greater.

(F) Notwithstanding subparagraph (E), during the period ending on December 31, 2007,
the number of lieutenant colonels and colonels of the Air Force, and the number of commanders
and captains of the Navy, for whom a reduction is made under this section during any fiscal year
in the period of service-in-grade otherwise required under this paragraph may not exceed four
percent of the authorized active-duty strength for that fiscal year for officers of that armed force
in that grade.

(G) Notwithstanding subparagraph (E), during the period ending on September 30, 2017,
the total number of brigadier generals and major generals of the Army, Air Force, and Marine
Corps, and the total number of rear admirals (lower half) and rear admirals of the Navy, for
whom a reduction is made under this section during any fiscal year in the period of service-in-
grade otherwise required under this paragraph—

“(i) for officers of the Army, Navy, and Air Force, may not exceed five percent of
the authorized active-duty strength for that fiscal year for officers of that armed force in
those grades; and

“(ii) for officers of the Marine Corps, may not exceed ten percent of the
authorized active-duty strength for that fiscal year for officers in those grades.”.

(3) A reserve or temporary officer who is notified that he will be released from active
duty without his consent and thereafter requests retirement under section 3911, 6323, or 8911 of
this title and is retired pursuant to that request is considered for purposes of this section, to have
been retired involuntarily. An officer retired pursuant to section 1186(b)(1) of this title is
considered for purposes of this section to have been retired voluntarily.

(b) RETIREMENT IN NEXT LOWER GRADE.—An officer whose length of service in the
highest grade he held while on active duty does not meet the service in grade requirements





specified in subsection (a) shall be retired in the next lower grade in which he served on active
duty satisfactorily, as determined by the Secretary of the military department concerned, for not
less than six months.

* * * * *
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SEC. 610. PERMANENT CHANGE OF STATION ALLOWANCES FOR MEMBERS

OF SELECTED RESERVE UNITS FILLING A VACANCY IN ANOTHER

UNIT AFTER BEING INVOLUNTARILY SEPARATED.

(a) TRAVEL AND TRANSPORTATION ALLOWANCES GENERALLY.—Section 474 of title 37,
United States Code, as transferred and redesignated by section 631(d)(2) of the National Defense
Authorization Act for Fiscal Year 2012 (Public Law 112-81; 125 Stat. 1460), is amended—
(1) in subsection (a)—
(A) by striking “and” at the end of paragraph (4);
(B) by striking the period at the end of paragraph (5) and inserting “; and”;
and
(C) by adding at the end the following new paragraph:

*“(6) upon filling a vacancy in a Selected Reserve unit at a duty station that is more
than 150 miles from the member’s residence, if during the preceding three years the
member was involuntarily separated under other than adverse conditions, as characterized
by the Secretary concerned, while assigned to a unit of the Selective Reserve and if that
separation was during the period beginning on October 1, 2012, and ending on December
31, 2018.”;

(2) in subsection (f), by adding at the end the following new paragraph:

“(4)(A) A member may be provided travel and transportation allowances under
subsection (a)(6) only with respect to the filling of a vacancy in a Selected Reserve unit one time.

“(B) Regulations under this section shall provide that whenever travel and transportation
allowances are paid under subsection (a)(6), the cost shall be borne by the unit filling the

vacancy.”; and
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(3) in subsection (j), by striking “In this” and inserting “Other than in subsection
(@)(6), in this”.

(b) TRAVEL AND TRANSPORTATION ALLOWANCES FOR DEPENDENTS AND HOUSEHOLD
EFFeCTS.—Section 476(a) of such title, as transferred and redesignated by section 631(d)(2) of
the National Defense Authorization Act for Fiscal Year 2012 (Public Law 112-81; 125 Stat.
1460), is amended—

(1) in paragraph (2)(B)—

(A) by striking “or” at the end of clause (iv);
(B) by striking the period at the end of clause (v) and inserting *“; or”; and
(C) by adding at the end the following new clause:

“(vi) who fills a vacancy in a Selected Reserve unit at a duty station that is more
than 150 miles from the member’s residence, if during the preceding three years the
member was involuntarily separated under other than adverse conditions, as characterized
by the Secretary concerned, while assigned to a unit of the Selective Reserve and if that
separation was during the period beginning on October 1, 2012, and ending on December
31, 2018.”; and

(2) in paragraph (4), by striking “In this” and inserting “Other than in paragraph
(2)(B)(vi), in this™.

Section-by-Section Analysis

This proposal would establish a new category of eligibility for military permanent change
of station moves of family and household goods: traditional reservists of units displaced by
force draw downs who are hired to fill a bona fide traditional unit vacancy in another reserve unit
somewhere else in the country. A move allows the military to best continue to leverage a service

member’s valuable training and experience.

Drawdown of reserve component end strength beginning in fiscal year 2013 will displace
traditional members of the Guard and Reserve into whom the Department of Defense has





invested valuable training and experience. Such reserve component members are typically
anchored in their community by family relationships, civilian employment and cultural
predisposition. Few members however, will be willing to relocate to affiliate with a reserve unit
elsewhere in the country in order to best continue their traditional military service. Paying for a
reserve component family and their household goods to move, as we do for active component
members, is in the best financial interests of the military. This authority most closely compares
to the PSC move entitlement granted to reserve component members at BRAC locations. The
nature of the current Air Force Reserve component draw down will appear to some in the filed to
most closely approximate a BRAC action and this proposal targets them.

In the case of traditional reserve component members with critical skill sets, this
provision would pay for a permanent change of station move, as is currently authorized for active
component members required to move by the terms of their service. This allowance will make a
geographic relocation more practical for the member. Traditional reservists are not historically
authorized such moving allowances to continue their traditional service. In the case of this force
drawdown, many members will be forced to move to a distant unit if they are to continue their
service.

The Reserve component benefits from members living proximate to their drilling location
because of greater availability for short notice service and historically better retention.

Most importantly, it’s expected that this paid move may incentivize some members of the
reserve with critical skills sets to continue their military service when they might otherwise not.
In those cases, recapturing the costs of training and experience the service has invested in that
member far outweigh the cost of the move.

This proposal limits the eligibility criteria to 3 years between the involuntary separation
and the re-affiliation because it’s expected that the skills and experience of the member will
degrade after 3 years and become less valuable to the service. The phased nature of the
drawdown will not make all reserve component skill requirements immediately evident. This 3
year window of eligibility between the involuntary separation and reaffiliation will allow the
service to more completely capture valued skills.

During the draw down and reorganization, reserve component skill needed will fluctuate
based on time and geography. The best measure of the need for “critical skills” is individual unit
hiring decisions. Accordingly, this proposal makes no attempt to centrally manage eligibility of
members, relying instead on this hiring decisions of the field to most accurately identify which
members are most needed elsewhere in the reserve.

This proposal is a temporary force shaping initiative intended for use by all reserve
components of all services during the window of force drawdown expected to extend through 31
December, 2018.

150 miles from the members residence at the time of reaffiliation to the new duty location
is established as the minimum distance necessary to establish eligibility for the move, since
members can reasonably commute to service in the Selected Reserve within that distance.





Each service member is eligible for only a single PCS move subsequent to an involuntary
separation from a Selected Reserve unit and re-affiliation with a new unit. The unit filling the
vacancy with an involuntary separated member will be responsible for funding the costs
associated with the PCS move.

All PCS move entitlements conferred to reserve component members by this change
should also be extended to eligible family members in the same way those entitlements are
shared by family members in every other category of eligibility.

PCS moves establish follow on service commitments in accordance with each service or
component regulation. It is expected that implementation instructions will include appropriate
service commitment requirements. Accordingly, no service commitment is established in statute.

Budget Implications: The premise of this proposal is to spend Pay & Allowance money on
PCS moves in order to capture a greater value of service member training and experience.
Comparisons are made between the cost of moves and the cost of training replacements for
traditional reserve component members who would otherwise leave service when a force draw
down eliminates their current position or prematurely leaves a new position that drills in a
remote location (due to the burdens of travel to service). In every case, it’s in the best interest of
the member and the unit to be geographical proximate when practical. Funded moves make that
more practical.

The baseline cost to recruit and access a single member into traditional military service,
complete basic military training and technical school, including the prorated cost of members
who fail to complete any step of the process is greater than the average cost of a PCS move,
which for these purposes is assumed to be an average of $20,000.

For the purposes of estimating cost, the following assumptions are made:

e Asingle PCS move will cost the DoD , on average, $20,000.

e The Air Guard will pay for 20 PCS moves in FY 13 and 5 each year there after.

e The Air Force Reserve will pay for 5 PCS moves in FY 13 and one each year following.

e The Army Guard and Army Reserve will each pay for a single PCS move in each budget
year

e The Navy Reserve does not intend to use this authority.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY | Appropriation | Budget Dlilis:]](;l
2013 2014 2015 2016 2017 From Activity Item
0.4 0.1 0.1 0.1 0.1 3850 Milpers 01 10
0.1 0.02 0.02 0.02 0.02 3700 Milpers 01 10
.04 0.04 0.04 .04 .04 2010A PCS 05 125
travel
Total 0.54 0.16 0.16 0.16 0.16






The life cycle training and experience costs of a single midcareer, highly experienced fighter
pilot (with a civilian job as an airline pilot, which often allows the flexibility to live close to a
reserve unit) is estimated at $20 million. If a single member in this target demographic accepts
this move and thus continues traditional service they otherwise might have ended prematurely,
the benefit captured exceeds the total estimated cost of the program.

The DoD invests in every military specialty training and experience with at least $20,000 of
value, so every AFSC would be eligible for this program and every successful match to a new
job would capture some value for the military above the cost of that individual move. Service
Secretary discretion would limit implementation to members with critical skill sets valued by the
Selected Reserve.

Changes to Existing Law: This proposal would make the following changes to title 37, United
States Code:

8 474. Travel and transportation allowances: general

(a) Except as provided in subsection (f) and under regulations prescribed by the
Secretaries concerned, a member of a uniformed service is entitled to travel and transportation
allowances for travel performed or to be performed under orders, without regard to the
comparative costs of the various modes of transportation--

(1) upon a change of permanent station, or otherwise, or when away from his
designated post of duty regardless of the length of time he is away from that post;

(2) upon appointment, call to active duty, enlistment, or induction, from his home
or from the place from which called or ordered to active duty to his first station;

(3) upon separation from the service, placement on the temporary disability
retired list, release from active duty, or retirement, from his last duty station to his home
or the place from which he was called or ordered to active duty, whether or not he is or
will be a member of a uniformed service at the time the travel is or will be performed;

(4) when away from home to perform duty, including duty by a member of the
Army National Guard of the United States or the Air National Guard of the United States,
as the case may be, in his status as a member of the National Guard, for which he is
entitled to, or has waived, pay under this title; and

(5) when not on active duty, if assigned to a Reserve school, and attending a
reserve training meeting for the purpose of performing duties as an instructor at such
meeting, if such meeting is 100 or more miles from the site at which the member would
attend paid drills of the Reserve school to which he is assigned--; and

(6) upon filling a vacancy in a Selected Reserve unit at a duty station that is more
than 150 miles from the member’s residence, if during the preceding three years the
member was involuntarily separated under other than adverse conditions, as characterized
by the Secretary concerned, while assigned to a unit of the Selective Reserve and if that






separation was during the period beginning on October 1, 2012, and ending on December
31, 2018.

(b)(1) The Secretaries concerned may prescribe--

(A) the conditions under which travel and transportation allowances are
authorized, including advance payments thereof; and

(B) the allowances for the kinds of travel, but not more than the amounts
authorized in this section.

(2) In prescribing such conditions and allowances, the Secretaries concerned shall
provide that a member who is performing travel under orders away from his designated post of
duty and who is authorized a per diem under clause (2) of subsection (d) shall be paid for the
meals portion of that per diem in a cash amount at a rate that is not less than the rate established
under section 1011(a) of this title for meals sold to members. The preceding sentence shall not
apply with respect to a member on field duty or sea duty (as defined in regulations prescribed
under section 403(f)(3) of this title) or a member of a unit with respect to which the Secretary
concerned has determined that unit messing is essential to the accomplishment of the unit's
training and readiness.

(c)(1) Under uniform regulations prescribed by the Secretaries concerned and as provided
in paragraph (2), a member who--

(A) is retired, or is placed on the temporary disability retired list, under chapter 61
of title 10;

(B) is retired with pay under any other law, or, immediately following at least
eight years of continuous active duty with no single break therein of more than 90 days,
is discharged with separation pay or severance pay or is involuntarily released from
active duty with separation pay or readjustment pay; or

(C) is involuntarily separated from active duty during the period beginning on
October 1, 1990, and ending on December 31, 2001,

may, not later than one year from the date he is so retired, placed on that list, involuntarily
separated, discharged, or released, except as prescribed in regulations by the Secretaries
concerned, select his home for the purposes of the travel and transportation allowances
authorized by subsection (a).

(2) A member authorized under paragraph (1) to select a home for the purposes of such
allowances may select as his home--

(A) any place within the United States;





(B) the place outside the United States from which the member was called or
ordered to active duty to his first duty station; or

(C) any other place.

However, if the member selects as his home a place other than a place described in clause (A) or
(B) of the preceding sentence, the travel and transportation allowances authorized by subsection
(a) may not exceed the allowances which would be payable if the place selected as his home
were in the United States (other than Hawaii or Alaska).

(d)(1) The travel and transportation allowances authorized for each kind of travel may not
be more than one of the following:

(A) Transportation in kind, reimbursement therefor, or, under regulations
prescribed by the Secretaries concerned, when travel by privately owned conveyance is
authorized or approved as more advantageous to the Government, a monetary allowance
in place of the cost of transportation, at the rates provided in section 5704 of title 5.

(B) Transportation in kind, reimbursement therefor, or a monetary allowance as
provided in subparagraph (A), plus a payment in lieu of subsistence as provided in
paragraph (2) in an amount sufficient to meet normal and necessary expenses in the area
to which travel is performed.

(C) A mileage allowance at a rate per mile prescribed by the Secretaries
concerned and based on distances established under subparagraph (A).

(2) Under regulations prescribed by the Secretaries concerned, a member of a uniformed
service entitled to travel and transportation allowances under subsection (a) is entitled to any of
the following:

(A) A per diem allowance at a rate not to exceed that established by the
Secretaries concerned.

(B) Reimbursement for the actual and necessary expenses of official travel not to
exceed an amount established by the Secretaries concerned.

(C) A combination of payments described in subparagraphs (A) and (B).

(3) A per diem allowance or maximum amount of reimbursement established for
purposes of paragraph (2) shall be established, to the extent feasible, by locality.

(4) For travel consuming less than a full day, the payment prescribed by regulation under
paragraph (2) shall be allocated in such manner as the Secretaries concerned prescribe.

(5) Effective January 1, 2003, the per diem rates established under paragraph (2)(A) for
travel performed in connection with a change of permanent station or for travel described in
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paragraph (2) or (3) of subsection (a) shall be equal to the standard per diem rates established in
the Federal travel regulation for travel within the continental United States of civilian employees
and their dependents, unless the Secretaries concerned determine that a higher rate for members
IS more appropriate.

(e) A member who is on duty with, or is undergoing training for, the Air Mobility
Command, the Marine Corps Transport Squadrons, the Fleet Tactical Support Squadrons, the
Naval Aircraft Ferrying Squadrons, or any other unit determined by the Secretary concerned to
be performing duties similar to the duties performed by such command or squadrons, and who is
away from his permanent station, may be paid a per diem in lieu of subsistence in an amount not
more than the amount to which he would be entitled if he were performing travel in connection
with temporary duty without, in either case, the issuance of orders for specific travel.

(FH(1) The travel and transportation allowances authorized under this section for a
member who is separated from the service or released from active duty may be paid or provided
only for travel actually performed.

(2)(A) Except as provided in subparagraph (B), a member who is separated from the
service or released from active duty and who--

(i) on the date of his separation from the service or release from active duty, has
not served on active duty for a period of time equal to at least 90 percent of the period of
time for which he initially enlisted or otherwise initially agreed to serve; or

(i) is separated from the service or released from active duty under other than
honorable conditions, as determined by the Secretary concerned,;

may be provided travel and transportation under this section only by transportation in kind by the
least expensive mode of transportation available or by a monetary allowance that does not
exceed the cost to the Government of such transportation in kind.

(B) Subparagraph (A) does not apply to a member--

(i) who is retired, or is placed on the temporary disability retired list, under
chapter 61 of title 10;

(if) who is separated from the service or released from active duty for a medical
condition affecting the member, as determined by the Secretary concerned;

(iii) who is separated from the service or released from active duty because the
period of time for which the member initially enlisted or otherwise initially agreed to
serve has been reduced by the Secretary concerned and is separated or released under
honorable conditions;

(iv) who is discharged under section 1173 of title 10; or





(v) who is involuntarily separated from active duty during the period beginning on
October 1, 1990, and ending on December 31, 2001.

(3) For purposes of entitlement to per diem in place of subsistence under subsection
(d)(2), a member shall not be considered under subsection (a)(1) to be performing travel under
orders away from his designated post of duty if such member--

(A) is an enlisted member serving his first tour of active duty;

(B) has not actually reported to a permanent duty station pursuant to orders
directing such assignment; and

(C) is not actually traveling between stations pursuant to orders directing a change
of station.

(4)(A) A member may be provided travel and transportation allowances under subsection
(a)(6) only with respect to the filling of a vacancy in a Selected Reserve unit one time.

(B) Regulations under this section shall provide that whenever travel and transportation
allowances are paid under subsection (a)(6), the cost shall be borne by the unit filling the
vacancy.

(9)(1) Subject to paragraph (2), a member of the armed forces accompanying a Member
of Congress or a congressional employee on official travel may be authorized reimbursement for
actual travel and transportation expenses incurred for such travel.

(2) The reimbursement authorized in paragraph (1) may be paid--

(A) at a rate that does not exceed the rate approved for official congressional
travel; and

(B) only when the travel of the member is directed or approved by the Secretary
of Defense or the Secretary concerned.

(3) In this subsection:

(A) The term “Member of Congress” means a member of the Senate or the House
of Representatives, a Delegate to the House of Representatives, and the Resident
Commissioner from Puerto Rico.

(B) The term “congressional employee” means an employee of a Member of
Congress or an employee of Congress.

(h) Under uniform regulations prescribed by the Secretaries concerned, a member of a
uniformed service entitled to travel and transportation allowances under subsection (a) is entitled
to reimbursement for parking fees, ferry fares, and bridge, road, and tunnel tolls actually incurred
incident to such travel.





(1)(2) In the case of a member of a reserve component performing active duty for training
or inactive-duty training who is not otherwise entitled to travel and transportation allowances in
connection with such duty under subsection (a), the Secretary concerned may reimburse the
member for housing service charge expenses incurred by the member in occupying transient
government housing during the performance of such duty. If transient government housing is
unavailable or inadequate, the Secretary concerned may provide the member with lodging in
kind in the same manner as members entitled to such allowances under subsection (a).

(2) Any payment or other benefit under this subsection shall be provided in accordance
with regulations prescribed by the Secretaries concerned.

(3) The Secretary may pay service charge expenses under paragraph (1) and expenses of
providing lodging in kind under such paragraph out of funds appropriated for operation and
maintenance for the reserve component concerned. Use of Government charge cards is
authorized for payment of these expenses.

(4) Decisions regarding the availability or adequacy of government housing at a military
installation under paragraph (1) shall be made by the installation commander.

() Other than in subsection (a)(6), i4n this section, the term “involuntarily separated” has
the meaning given that term in section 1141 of title 10.

R i e e S

8 476. Travel and transportation allowances: dependents; baggage and household effects

(@)(1) Except as provided in paragraph (2), a member of a uniformed service who is
ordered to make a change of permanent station is entitled to transportation in kind,
reimbursement therefor, or a monetary allowance in place of the cost of transportation, plus a per
diem, for the member's dependents at rates prescribed by the Secretaries concerned, but not more
than the rate authorized under section 404(d) of this title. The Secretary concerned may also
reimburse the member for mandatory pet quarantine fees for household pets, but not to exceed
$550 per change of station, when the member incurs the fees incident to such change of station.

(2)(A) Except as provided in subparagraph (B), a member who--
(1) is separated from the service or released from active duty; and
(i) on the date of his separation from the service or release from active duty, has
not served on active duty for a period of time equal to at least 90 percent of the period of
time for which he initially enlisted or otherwise initially agreed to serve,
may be provided transportation under this subsection for his dependents only by transportation in

kind by the least expensive mode of transportation available or by a monetary allowance that
does not exceed the cost to the Government of such transportation in kind.
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(B) Subparagraph (A) does not apply to a member--

(i) who is retired, or is placed on the temporary disability retired list, under
chapter 61 of title 10;

(if) who is separated from the service or released from active duty for a medical
condition affecting the member, as determined by the Secretary concerned;

(iii) who is separated from the service or released from active duty because the
period of time for which the member initially enlisted or otherwise initially agreed to
serve has been reduced by the Secretary concerned and is separated or released under
honorable conditions;

(iv) who is discharged under section 1173 of title 10; of

(v) who is involuntarily separated from active duty during the period beginning on
October 1, 1990, and ending on December 31, 2001:; or

(vi) who fills a vacancy in a Selected Reserve unit at a duty station that is more
than 150 miles from the member’s residence, if during the preceding three years the
member was involuntarily separated under other than adverse conditions, as characterized
by the Secretary concerned, while assigned to a unit of the Selective Reserve and if that
separation was during the period beginning on October 1, 2012, and ending on December
31, 2018.

(3) The allowances authorized under this subsection may be paid in advance.

(4) Other than in paragraph (2)(B)(vi), in this section, the term “involuntarily separated”
has the meaning given that term in section 1141 of title 10.

(b)(1)(A) Except as provided in paragraph (2), in connection with a change of temporary
or permanent station, a member is entitled to transportation (including packing, crating, drayage,
temporary storage, and unpacking) of baggage and household effects within the weight
allowances listed in subparagraph (C), without regard to the comparative costs of the various
modes of transportation. Temporary storage in excess of 180 days may be authorized.
Alternatively, the member may be paid reimbursement or a monetary allowance under
subparagraph (F).

(B) Subject to uniform regulations prescribed by the Secretaries concerned, in the case of a
permanent change of station in which the Secretary concerned has authorized transportation of a
motor vehicle under section 2634 of title 10 (except when such transportation is authorized from
the old duty station to the new duty station), the member is entitled to a monetary allowance for
transportation of that motor vehicle--

(i) from the old duty station to--





(1) the customary port of embarkation which is nearest the old duty station if delivery of the
motor vehicle to the port of embarkation is not made in conjunction with the member's travel to
the member's port of embarkation; or

(11) the customary port of embarkation which is nearest to the member's port of embarkation if
delivery of the motor vehicle to the port of embarkation is made in conjunction with the
member's travel to the member's port of embarkation;

whichever is most cost-effective for the Government considering all operational, travel, and
transportation requirements incident to such change of station; and

(i) from the customary port of debarkation which has been designated by the Government as
most cost-effective for the Government considering all operational, travel, and transportation
requirements incident to such change of station to the new duty station.

Such monetary allowance shall be established at a rate per mile that does not exceed the rate
established under section 404(d)(1) of this title. If clause (i)(I) applies to the transportation by the
member of a motor vehicle from the old duty station, the monetary allowance under this
subparagraph shall also cover return travel to the old duty station by the member or other person
transporting the vehicle. In the case of transportation described in clause (ii), the monetary
allowance shall also cover travel from the new duty station to the port of debarkation to pick up
the vehicle. In the case of the transportation of a motor vehicle arranged by the member under
section 2634(h) of title 10, the Secretary concerned may pay the member, upon presentation of
proof of shipment, a monetary allowance in lieu of transportation, as established under section
404(d)(1) of this title.

(C) Under regulations prescribed by the Secretary of Defense, the weight allowance in pounds to
which a member is entitled under subparagraph (A) is determined in accordance with the
following table:

Pay Grade Without With
Dependents Dependents
10 to O-6 18,000 18,000
5 16,000 17,500
4 14,000 17,000
3 13,000 14,500
2 12,500 13,500
1 10,000 12,000
-5 16,000 17,500
-4 14,000 17,000
-3 13,000 14,500
-2 12,500 13,500
-1 10,000 12,000
9 13,000 15,000

8 12,000 14,000
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7 11,000 13,000
6 8,000 11,000
5 7,000 9,000
4 7,000 8,000
3 5,000 8,000
2 5,000 8,000
1 5,000 8,000

(D)(i) In connection with the change of temporary or permanent station of a member in a pay
grade below pay grade O-6, the Secretary concerned may authorize a higher weight allowance
than the weight allowance determined under subparagraph (C) for the member if the Secretary
concerned determines that the application of the weight allowance determined under such
subparagraph would result in significant hardship to the member or the dependents of the
member. An increase in weight allowance under this clause may not result in a weight allowance
exceeding the weight allowance specified in subparagraph (C) for pay grades O-6 to O-10,
unless the additional weight allowance in excess of such maximum is intended to permit the
shipping of consumables that cannot be reasonably obtained at the new station of the member.

(i) In addition to the weight allowance authorized for such member with dependents under
paragraph (C), the Secretary concerned may authorize up to an additional 500 pounds in weight
allowance for shipment of professional books and equipment belonging to the spouse of such
member.

(iii) The Secretary of Defense shall prescribe regulations to carry out this subparagraph.

(E) Under regulations prescribed by the Secretary of Defense, or the Secretary of Homeland
Security for the Coast Guard when it is not operating as a service in the Navy, cadets at the
United States Military Academy, the United States Air Force Academy, and the United States
Coast Guard Academy, and midshipmen at the United States Naval Academy shall be entitled, in
connection with temporary or permanent station change, to transportation of baggage and
household effects as provided in subparagraph (A). The weight allowance for cadets and
midshipmen is 350 pounds.

(F) A member entitled to transportation of baggage and household effects under subparagraph
(A) may, as an alternative to the provision of transportation, be paid reimbursement or, at the
member's request, a monetary allowance in advance for the cost of transportation of the baggage
and household effects. The monetary allowance may be paid only if the amount of the allowance
does not exceed the cost that would be incurred by the Government under subparagraph (A) for
the transportation of the baggage and household effects. Appropriations available to the
Department of Defense, the Department of Homeland Security, and the Department of Health
and Human Services for providing transportation of baggage or household effects of members of
the uniformed services shall be available to pay a reimbursement or monetary allowance under
this subparagraph. The Secretary concerned may prescribe the manner in which the risk of
liability for damage, destruction, or loss of baggage or household effects arranged, packed,
crated, or loaded by a member is allocated among the member, the United States, and any
contractor when a reimbursement or monetary allowance is elected under this subparagraph.





(G) Under regulations prescribed by the Secretary of Defense, the Secretary concerned may pay
a member a share (determined pursuant to such regulations) of the savings resulting to the United
States when the total weights of the member's baggage and household effects shipped and stored
under subparagraph (A) are less than the average weights of the baggage and household effects
that are shipped and stored, respectively, by other members in the same grade and with the same
dependents status as the member in connection with changes of station that are comparable to the
member's change of station. The total savings shall be equal to the difference between the cost of
shipping and cost of storing such average weights of baggage and household effects,
respectively, and the corresponding costs associated with the weights of the member's baggage
and household effects. For the administration of this subparagraph, the Secretary of Defense
shall annually determine the average weights of baggage and household effects shipped and
stored in connection with a change of temporary or permanent station.

(H)(i) Except as provided in paragraph (2) and subject to clause (iii), in connection with an
evacuation from a permanent station located in a foreign area, a member is entitled to
transportation (including shipment and payment of any quarantine costs) of family household
pets.

(i) A member entitled to transportation under clause (i) may be paid reimbursement or, at the
member's request, a monetary allowance in accordance with the provisions of subparagraph (F) if
the member secures by commercial means shipment and any quarantining of the pets otherwise
subject to transportation under clause (i).

(iii) The provision of transportation under clause (i) and the payment of reimbursement under
clause (ii) shall be subject to such regulations as the Secretary of Defense shall prescribe with
respect to members of the armed forces for purposes of this subparagraph. Such regulations may
specify limitations on the types, size, and number of pets for which transportation may be
provided or reimbursement paid.

(2) The transportation and allowances authorized under paragraph (1) may be paid or provided to
a member upon his separation from the service or release from active duty only if the member
applies for the transportation and allowances not later than 180 days after the date of his
separation or release from active duty. If a member to whom this paragraph applies has been
authorized nontemporary storage under subsection (d), the 180-day period shall not begin until
such authorization for nontemporary storage expires. This paragraph does not apply to a member
to whom subsection (g)(1) applies.

(c) The allowances and transportation authorized by subsections (a) and (b) are in addition to
those authorized by sections 403(c), 404, and 405 of this title and are--

(1) subject to such conditions and limitations;
(2) for such grades, ranks, and ratings; and

(3) to and from such places;
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prescribed by the Secretaries concerned. Transportation of the household effects of a member
may not be made by commercial air carrier at an estimated over-all cost that is more than the
estimated over-all cost of the transportation thereof by other means, unless an appropriate
transportation officer has certified in writing to his commanding officer that those household
effects to be so transported are necessary for use in carrying out assigned duties, or are necessary
to prevent undue hardship and other means of transportation will not fill those needs. However,
not more than 1,000 pounds of unaccompanied baggage may be transported by commercial air
carrier, without regard to the preceding sentence, under regulations prescribed under the
authority of the Secretary of Defense.

(d) The nontemporary storage of baggage and household effects may be authorized in facilities
of the United States, or in commercial facilities when it is considered to be more economical to
the United States. However, the weight of baggage and household effects stored, plus the weight
of the baggage and household effects transported, in connection with a change of station may not
be more than the maximum weight limitations in regulations prescribed by the Secretaries
concerned when it is not otherwise fixed by law. In the event a member's baggage and household
effects exceed such maximum weight limitation, the Secretary concerned, if requested to do so
by the member, may pay the costs for the nontemporary storage of that excess weight and collect
the amount paid from the member's pay and allowances, or collect the amount in such other
manner as the Secretary concerned determines appropriate. The nontemporary storage of
baggage and household effects may not be authorized for a period longer than one year from the
date the member concerned is separated from the service, retired, placed on the temporary
disability retired list, discharged, or released from active duty, except as prescribed in regulations
by the Secretaries concerned for a member who, on that date, or at any time during the one-year
period following that date, is confined in a hospital, or is in its vicinity, undergoing medical
treatment; or in the case of a member who--

(1) is retired, or is placed on the temporary disability retired list, under chapter 61 of title 10; or

(2) is retired with pay under any other law, or, immediately following at least eight years of
continuous active duty with no single break therein of more than 90 days, is discharged with
separation pay or severance pay or is involuntarily released from active duty with separation pay
or readjustment pay.

Except in the case of a member who, on the date of his separation, discharge, or release, or at any
time during the one-year period following that date, is confined in a hospital, or is in its vicinity,
undergoing medical treatment, the cost of the storage, for the period that exceeds one year, shall
be paid by the member.

(e) When orders directing a change of permanent station for the member concerned have not
been issued, or when they have been issued but cannot be used as authority for the transportation
of his dependents, baggage, and household effects, the Secretaries concerned may authorize the
movement of the dependents, baggage, and household effects and prescribe transportation in
kind, reimbursement therefor, or a monetary allowance in place thereof (as the case may be),





plus a per diem, as authorized under subsection (a) or (b). This subsection may be used only
under unusual or emergency circumstances, including those in which--

(1) the member is performing duty at a place designated by the Secretary concerned as being
within a zone from which dependents should be evacuated,;

(2) orders which direct the member's travel in connection with temporary duty do not provide for
return to the permanent station or do not specify or imply any limit to the period of absence from
his permanent station; or

(3) the member is serving on permanent duty at a station outside the United States, in Hawaii or
Alaska, or on sea duty.

(FH(1) Under regulations prescribed by the Secretary concerned, transportation for dependents,
baggage, and household effects of a member, plus a per diem for the member's dependents, is
authorized if the member dies while entitled to basic pay under chapter 3 of this title.

(2) The Secretary concerned shall give the dependents of a member described in paragraph (1) a
period of not less than three years, beginning on the date of the death of the member, during
which to select a home for the purposes of the travel and transportation allowances authorized by
this section.

(9)(1) Under uniform regulations prescribed by the Secretaries concerned, a member who--
(A) is retired, or is placed on the temporary disability retired list, under chapter 61 of title 10;

(B) is retired with pay under any other law, or, immediately following at least eight years of
continuous active duty with no single break therein of more than 90 days, is discharged with
separation pay or severance pay or is involuntarily released from active duty with separation pay
or readjustment pay; or

(C) is involuntarily separated from active duty during the period beginning on October 1, 1990,
and ending on December 31, 2001,

IS, not later than one year from the date he is so retired, placed on that list, involuntarily
separated, discharged, or released, except as prescribed in regulations by the Secretaries
concerned, entitled to transportation for his dependents, baggage, and household effects to the
home selected under section 404(c) of this title, and to a per diem for his dependents. In addition,
baggage and household effects may be shipped to a location other than the home selected by the
member.

(2) If baggage and household effects of a member are shipped to a place selected by a member as
his home under section 404(c) of this title that is not a place described in clause (A) or (B) of
section 404(c)(2) of this title or to a location other than the home selected by the member, or if
transportation is provided for a member's dependents to a place selected by the member as his
home under section 404(c) of this title that is not a place described in clause (A) or (B) of section
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404(c)(2) of this title, and the costs of that shipment or transportation are in excess of those that
would have been incurred if the shipment had been made or the transportation had been provided
to a location in the United States (other than Alaska or Hawaii), the member shall pay that excess
cost.

(3) If a member authorized to select a home under section 404(c) of this title accrues that right or
any entitlement under this subsection but dies before the member exercises the right or
entitlement, that right or entitlement accrues to and may be exercised by the surviving
dependents at any time before the end of the three-year period beginning on the date on which
the member accrued that right or entitlement. If there are no surviving dependents, the baggage
and household effects of the deceased member may be shipped to the home of the person legally
entitled to such baggage and effects. However, if baggage and household effects are shipped
under circumstances described in paragraph (2) in which the member would have been required
to pay the excess costs of that shipment, the surviving dependents or the person legally entitled
to the baggage and household effects, as the case may be, shall pay that excess cost.

(h)(1) If the Secretary concerned determines that it is in the best interests of a member described
in paragraph (2) or the member's dependents and the United States, the Secretary may, when
orders directing a change of permanent station for the member concerned have not been issued,
or when they have been issued but cannot be used as authority for the transportation of the
member's dependents, baggage, and household effects--

(A) authorize the movement of the member's dependents, baggage, and household effects at the
station to an appropriate location in the United States or its possessions or, if the dependents are
foreign nationals, to the country of the dependents' origin and prescribe transportation in kind,
reimbursement therefor, or a monetary allowance in place thereof, as the case may be, plus a per
diem, as authorized under subsection (a) or (b); and

(B) in the case of a member described in paragraph (2)(A), authorize the transportation of one
motor vehicle, which is owned or leased by the member (or a dependent of the member) and is
for the personal use of a dependent of the member, to that location by means of transportation
authorized under section 2634 of title 10 or authorize the storage of the motor vehicle pursuant to
subsection (b) of such section.

If the member's baggage and household effects are in nontemporary storage under subsection (d),
the Secretary concerned may authorize their movement to the location concerned and prescribe
transportation in kind or reimbursement therefor, as authorized under subsection (b). For the
purposes of this section, a member's unmarried child for whom the member received
transportation in kind to his station outside the United States or in Hawaii or Alaska,
reimbursement therefor, or a monetary allowance in place thereof and who, by reason of age or
graduation from (or cessation of enrollment in) an institution of higher education, would
otherwise cease to be a dependent of the member while the member was serving at that station
shall still be considered as a dependent of the member.

(2) A member referred to in paragraph (1) is a member who--
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(A) is serving at a station outside the United States or in Hawaii or Alaska;

(B) receives an administrative discharge under other than honorable conditions; or

(C) is sentenced by a court-martial--

(i) to be confined for a period of more than 30 days,

(i) to receive a dishonorable or bad-conduct discharge, or

(iii) to be dismissed from a uniformed service.

(3) If a motor vehicle of a member (or a dependent of the member) that is transported at the
expense of the United States under this subsection does not arrive at the authorized destination of
the vehicle by the designated delivery date, the Secretary concerned shall reimburse the member
for expenses incurred after that date to rent a motor vehicle for the dependent's use. The amount
reimbursed may not exceed $30 per day, and the rental period for which reimbursement may be
provided expires after 7 days or on the date on which the delayed vehicle arrives at the
authorized destination (whichever occurs first).

(4)(A) If a determination described in subparagraph (B) is made with respect to a dependent of a
member described in that subparagraph and a request described in subparagraph (C) is made by
or on behalf of that dependent, the Secretary may provide a benefit authorized for a member
under paragraph (1) or (3) to that dependent in lieu of providing such benefit to the member.

(B) A determination described in this subparagraph is a determination by the commanding
officer of a member that--

(i) the member has committed a dependent-abuse offense against a dependent of the member;
(i) a safety plan and counseling have been provided to that dependent;

(iii) the safety of the dependent is at risk; and

(iv) the relocation of the dependent is advisable.

(C) A request described in this subparagraph is a request by the spouse of a member, or by the
parent of a dependent child in the case of a dependent child of a member, for relocation.

(D) Transportation may be provided under this paragraph for household effects or a motor
vehicle only if a written agreement of the member, or an order of a court of competent
jurisdiction, gives possession of the effects or vehicle to the spouse or dependent of the member
concerned.

(E) In this paragraph, the term “dependent-abuse offense” means an offense described in section
1059(c) of title 10.
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(i) A member traveling under orders who is relieved from a duty station is entitled to
transportation for his dependents, baggage, and household effects, plus a per diem for the
member's dependents, regardless of the time the dependents, baggage, or household effects arrive
at their destination. Appropriations of the Department of Defense available for travel or
transportation that are current when the member is relieved may be used to pay for the
transportation.

(1) Under uniform regulations prescribed by the Secretaries concerned, a member with
dependents who is ordered to make an overseas permanent change of station and who, in
anticipation of his dependents accompanying him overseas, ships baggage and household effects
to that overseas station, may be authorized a return shipment of the baggage and household
effects if, after the shipment, the member's dependents are unable to accompany him overseas
and the Secretary concerned determines that such inability was unexpected and uncontrollable.

(k) A member of the armed forces who relocates from leased or rental housing by reason of the
foreclosure of such housing is entitled to transportation of baggage and household effects under
subsection (b)(1) in the same manner, and subject to the same conditions and limitations, as
similarly circumstanced members entitled to transportation of baggage and household effects
under that subsection.

(I) For the purposes of this section, the residence of a dependent of a member who is a student
not living with the member while at school shall be considered to be the permanent duty station
of the member or the designated residence of dependents of the member if the member's
dependents are not authorized to reside with the member.

(m) No carrier, port agent, warehouseman, freight forwarder, or other person involved in the
transportation of property may have any lien on, or hold, impound, or otherwise interfere with,
the movement of baggage and household goods being transported under this section.
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SEC. 1216. EXTENSION OF AUTHORITY FOR REIMBURSEMENT OF CERTAIN
COALITION NATIONS FOR SUPPORT PROVIDED TO UNITED
STATES MILITARY OPERATIONS.

(a) EXTENSION OF AUTHORITY.—Subsection (a) of section 1233 of the National Defense
Authorization Act for Fiscal Year 2008 (Public Law 110-181; 122 Stat. 393), as most recently
amended by section 1213 of the National Defense Authorization Act for Fiscal Year 2012
(Public Law 112-81; 125 Stat. 1630), is further amended—

(1) by striking “for fiscal year 2012” and
(2) by inserting “, during the period ending on September 13, 2014,” after

“Secretary of Defense”.

(b) LIMITATION ON AMOUNT AVAILABLE.—Subsection (d)(1) of such section is amended
by striking “during fiscal year 2012 may not exceed $1,690,000,000” and inserting “may not
exceed $1,750,000,000 during each of fiscal year 2013 and 2014”".

(c) SupPORTED OPERATIONS.—Such section is further amended by striking “Operation

Iraqi Freedom or” in subsections (a)(1) and (b).

Section-by-Section Analysis

This proposal would extend through fiscal year 2014 current authority for the use of
operation and maintenance, defense-wide (OMDW) appropriations for the Coalition Support
Funds (CSF). The existing requirements and limitations with respect to such authority, including
the exemption of CSF reimbursements for access based on an international agreement from the
congressional notification requirement, are continued unchanged. This would allow the
Department of Defense to make routine payments quickly following each quarter once the access
provided under the agreement is validated. Congress would maintain visibility over these
payments through the CSF quarterly reports.

The requested extension through fiscal year 2014 is consistent with the United States-
North Atlantic Treaty Organization Strategic Plan for Afghanistan, which established that
coalition operations would continue in Afghanistan into 2014.





Budget Implications: The proposal would be funded through OMDW under the FY 2013 and
FY 2014 Overseas Contingency Operations budget requests, which includes for FY 2013 and FY
2014 $2.2 billion for coalition support, of which $1.75 billion is for the Coalition Support Funds.

RESOURCE REQUIREMENTS ($BILLIONS)

FY FY FY FY FY | Appropriation | Budget Dﬁ?:él

2013 2014 2015 2016 2017 From Activity ltem
CSF | $1.750 | $1.750 NA NA NA O&M, D-W 04 DSCA
Total | $1.750 | $1.750 NA NA NA

Changes to Existing Law: This proposal would amend section 1233 of the National Defense
Authorization Act for Fiscal Year 2008 (Public Law 110-181), as amended by section 1223 of
the National Defense Authorization Act for Fiscal Year 2010 (Public Law 111-84), section 1213
of the Ike Skelton National Defense Authorization Act for Fiscal Year 2011 (Public Law 111-
383), and section 1213 of the National Defense Authorization Act for Fiscal Year 2012 (Public
Law 112-81), as follows:

SEC. 1233. REIMBURSEMENT OF CERTAIN COALITION NATIONS FOR SUPPORT

PROVIDED TO UNITED STATES MILITARY OPERATIONS.

(a) AuTHORITY.—From funds made available for the Department of Defense for fiseal
year-2012 for overseas contingency operations for operation and maintenance, Defense-wide
activities, the Secretary of Defense, during the period ending on September 30, 2014, may
reimburse any key cooperating nation for the following:

(1) Logistical and military support provided by that nation to or in connection
with United States military operations in Operation-tagi-Freedom-or Operation Enduring
Freedom.

(2) Logistical, military, and other support, including access, provided by that
nation to or in connection with United States military operations described in paragraph
().

(b) OTHER SupPORT.—Using funds described in subsection (a)(2), the Secretary of
Defense may also assist any key cooperating nation supporting United States military operations
in Operation-tragi-Freedem er-Operation Enduring Freedom in Afghanistan through the
following:

(1) The provision of specialized training to personnel of that nation in connection
with such operations, including training of such personnel before deployment in
connection with such operations.

(2) The procurement and provision of supplies to that nation in connection with
such operations.

(3) The procurement of specialized equipment and the loaning of such specialized
equipment to that nation on a nonreimbursable basis in connection with such operations.
(c) AMOUNTS OF REIMBURSEMENT.—

(1) IN GENERAL.—Reimbursement authorized by subsection (a) may be made in
such amounts as the Secretary of Defense, with the concurrence of the Secretary of State
and in consultation with the Director of the Office of Management and Budget, may






determine, based on documentation determined by the Secretary of Defense to adequately
account for the support provided.

(2) SuppORT.—Support authorized by subsection (b) may be provided in such
amounts as the Secretary of Defense, with the concurrence of the Secretary of State and
in consultation with the Director of the Office of Management and Budget, considers
appropriate.

(d) LIMITATIONS.—

(1) LiMITATION ON AMOUNT.—The total amount of reimbursements made under
the authority in subsection (a) during fiscal year 2008 may not exceed $1,200,000,000.
The aggregate amount of reimbursements made under subsection (a) and support
provided under subsection (b) during-fiscalyear2012 may-not-exceed $1.6900,000,000
may not exceed $1,750,000,000 during each of fiscal year 2013 and 2014.

(2) PROHIBITION ON CONTRACTUAL OBLIGATIONS TO MAKE PAYMENTS.—The
Secretary of Defense may not enter into any contractual obligation to make a
reimbursement under the authority in subsection (a).

(e) NoTICE TO CONGRESS.—

(1) IN GENERAL.—EXcept as provided in paragraph (2), the Secretary of Defense
shall notify the appropriate congressional committees not later than 15 days before
making any reimbursement under the authority in subsection (a) or providing any support
under the authority in subsection (b). In the case of any reimbursement to Pakistan under
the authority of this section, such notice shall be made in accordance with the notice
requirements under section 1232(b).

(2) EXcepTION.—The requirement to provide notice under paragraph (1) shall not
apply with respect to a reimbursement for access based on an international agreement.

(F) QUARTERLY REPORTS.—The Secretary of Defense shall submit to the appropriate

congressional committees on a quarterly basis a report on any reimbursements made under the
authority in subsection (a), and any support provided under the authority in subsection (b),
during such quarter.

(9) DEFINITION.—In this section, the term “appropriate congressional committees”

means—

(1) the Committee on Armed Services, the Committee on Foreign Affairs, and the
Committee on Appropriations of the House of Representatives; and

(2) the Committee on Armed Services, the Committee on Foreign Relations, and
the Committee on Appropriations of the Senate.
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SEC. 2804. REVISIONS TO MINOR MILITARY CONSTRUCTION AUTHORITIES.
(a) ESTABLISHMENT OF MINOR MILITARY CONSTRUCTION EXCEPTION THRESHOLD.—
Subsection (a) of section 2805 of title 10, United States Code, is amended by adding at the end
the following new paragraph:
*(3) For purposes of this section, the minor military construction exception threshold is
$4,000,000.”.
(b) INCREASE IN DOLLAR THRESHOLDS FOR CERTAIN AUTHORITIES RELATING TO
UNSPECIFIED MINOR MILITARY CONSTRUCTION.—
(1) MAXIMUM AMOUNT FOR PROJECTS TO CORRECT DEFICIENCIES THAT ARE LIFE-,
HEALTH-, OR SAFETY-THREATENING.—Subsection (a)(2) of such section is amended by
striking “$3,000,000” in the second sentence and inserting “the minor military
construction exception threshold”.
(2) MAXIMUM AMOUNT FOR GENERAL RULE FOR PROJECTS FOR WHICH O&M FUNDS
MAY BE USED.—Subsection (c) of such section is amended by striking “$750,000” and
inserting “$1,000,000".
(3) EXCEPTION AMOUNT FOR SPECIFIED CATEGORIES OF PROJECTS .—Subsection (c)
of such section is further amended—
(A) by striking “The Secretary” and inserting “Except as provided in
paragraph (2), the Secretary” and
(B) by adding at the end the following new paragraph:
*(2) Notwithstanding the amount specified in paragraph (1), the Secretary concerned may
spend from appropriations available for operation and maintenance amounts necessary to carry

out an unspecified minor military construction project costing not more than the minor military
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construction exception threshold for projects as follows:
“(A) For a project to enhance the deployment and mobility of military forces and
supplies.
“(B) For a project that is necessary to meet military operational requirements
involving the use of the armed forces in support of—
“(i) a declaration of war;
“(ii) a declaration by the President of a national emergency under section
201 of the National Emergencies Act (50 U.S.C. 1621); or
“(iii) a contingency operation.

(c) MINIMUM AMOUNT FOR PROJECTS SUBJECT TO SECRETARIAL APPROVAL AND
CONGRESSIONAL NOTICE-AND-WAIT.—Subsection (b)(1) of such section is amended by striking
“$750,000” and inserting “the amount specified in subsection (c)(1)”.

(d) CoNFORMING AMENDMENT.—Subsection (b)(1) of such section is amended by
striking “made available” in the second sentence and all that follows through “supplies” and
inserting “as provided in subsection (¢)(2)”.

(e) MODIFICATION AND EXTENSION OF AUTHORITY FOR LABORATORY REVITALIZATION
PROJECTS.—

(1) MobpIFICATION.—Subsection (d) of such section is amended—

(A) in paragraph (1)(A), by striking “not more than $2,000,000” and
inserting “not more than $4,000,000, notwithstanding subsection (c)”; and

(B) in paragraph (2), by inserting after “(2)” the following new sentence:

“For purposes of this subsection, an unspecified minor military construction





project is a military construction project that (notwithstanding subsection (a)) has

an approved cost equal to or less than $4,000,000.”.

(2) EFFeCTIVE DATE.—The amendments made by paragraph (1) do not apply to
any laboratory revitalization project for which the design phase has been completed as of

the date of the enactment of this Act.

Section-by-Section Analysis

Unspecified minor construction (UMC) projects are military construction projects
authorized by 10 U.S.C. 2805 that the Department may undertake without specific project
authorization from Congress. This proposal consists of four parts that would increase various
dollar thresholds for UMC projects and provide additional authority for specific types of UMC
projects. This proposal would also streamline the language of section 2805 and improve internal
consistency and references.

SUBSECTIONS (a), (b)(1)-(2), AND (c): INCREASE TO GENERAL DOLLAR LIMITS
AND THRESHOLDS

This proposal would increase several general UMC dollar limits in accordance with a
generally recognized cost index. The National Defense Authorization Act for Fiscal Year (FY)
2008 (Pub. L. 110-181; enacted January 28, 2008), adjusted the basic general UMC threshold
from $1.5 to $2.0 million in apparent recognition of construction market escalation since the
previous adjustment in 1991. With the National Defense Authorization Act for FY 2012, the
provision for life/health/safety projects using Operation and Maintenance (O&M) funding was
eliminated. However, the other three UMC thresholds specified in section 2805 have remained
unchanged since their last adjustments (in 1996 and 2002), and cost escalation has rendered them
obsolete as well. The following table reflects all of the UMC dollar thresholds, the year each
was last amended, and the subsequent change in the Bureau of Labor Statistics Consumer Price
Index (CPI) as of June 2011.

10 U.S.C. current | Yearlast | CPI*in | CPI* | CPI* adjusted proposed

2805 limit amended | year last | June % limit limit
subsection amended | 2011 chg
@)(2)

(1st $2,000,000 | 2008 218.8 225.7 | +3% | $2,063,071 | no change
sentence)

(a)(2)(2nd
sentence)

$3,000,000 | 1996 156.7 225.7 | +44% | $4,320,996 | $4,000,000

(b)(2) $750,000 | 2002 179.9 225.7 | +25% $940,939 | $1,000,000






| (© | $750,000| 2002 | 179.9 | 2257 |+25% | $940,939 | $1,000,000

*Consumer Price Index for all urban consumers—U.S. average (U.S. Bureau of Labor Statistics)

The CPI has increased 44 percent since 1996 and 25 percent since 2002. Without an associated
amendment to the thresholds, this general cost escalation has significantly degraded the
Department’s ability to correct life/health/safety-threatening deficiencies and to undertake small,
urgent projects using Operation and Maintenance funding.

Based upon the increase in the consumer price index as displayed in the above table, this
proposal would accomplish the following:

e For unspecified minor construction projects to correct deficiencies that are
life/health/safety-threatening authorized in the second sentence of subsection (a)(2) of
section 2805, the proposal would increase the project limit from $3,000,000 to
$4,000,000.

e For unspecified minor construction projects for which congressional notification is
required per subsection (b)(1) of section 2805, the proposal would increase the
threshold from $750,000 to $1,000,000.

e For unspecified minor construction projects authorized to be funded with Operation
and Maintenance appropriations per subsection (c) of section 2805, the proposal
would increase the limit from $750,000 to $1,000,000.

SUBSECTION (e): INCREASE TO LABORATORY REVITALIZATION
THRESHOLDS

This proposal would increase one of the UMC dollar thresholds for laboratory projects.
Subsection (d) of section 2805, which was passed as part of the FY 2008 Defense Authorization
Act, recognized that specialized laboratory and technical facilities have much higher than normal
per square foot construction costs. Section 2805(d) provided increased ceilings for certain
laboratory construction projects. This amendment would raise the limit for O&M-funded
laboratory UMC projects to the same level as that for laboratory UMC projects funded from
military construction appropriations, a level that more correctly reflects the cost of research
facilities..

This authority is needed because the speed of technological advancement continues to
out-pace current military construction programming cycles, leaving a void in the laboratories’
ability to achieve and deliver rapid solutions to warfighter needs. Department of Defense
laboratories depend on the ability to upgrade facilities and infrastructure quickly provided by this
authority to meet emergent mission requirements in support of transformational initiatives
requested by the Department of Defense.

Use of this authority in FY's 2008-2010 has resulted in rapid development of technologies
in technical areas: Aerospace Research, Computational Physics, Electromagnetic Effects,
Energetics, Directed Energy, Soldier and Equipment Development, Maritime Surveillance, and
Unmanned Air Systems. It also supported and advanced new missions involving Rapid
Prototyping, Irregular Warfare, and Specialized Testing Systems Integration of Unmanned Air
Systems.





Specially, subsection (e) of the proposal would make the following changes:
e Subsection (e)(1)(A) would raises the threshold from $2 million to $4 million.

e Subsection (e)(1)(B) would conform the definition of unspecified military construction
appearing in subsection (a) of 2805 to the exception created in section 2805(d).

e Subsection (e)(2) would permit the use of this authority to construct projects which are
still in the design or competitive bidding phase so that the laboratory could adjust the
scope or size of the construction project prior to the actual beginning of construction as
long as construction has not been initiated by the date the statute passes the Congress.

SUBSECTION (b)(3): RENEWED AUTHORITY FOR ENHANCING MOBILITY AND
DEPLOYMENT OF MILITARY FORCES

This proposal would amend subsection (c) of section 2805 to re-establish special
authority to undertake projects such as en route infrastructure improvements that increase the
mobility and improve deployment of military forces. The amendment is necessary to provide for
needed capabilities and to account for changes that occurred in 2000-2001 in which specific
program funding for mobility enhancements within the O&M appropriation ceased. As a result,
the utility of the former language to meet critical mobility needs was nullified. The proposed
amendment alters the former section 2805 language to allow funding through the general
Operation and Maintenance appropriations, rather than rely on the former special program
funding. The dollar limit for individual projects is unchanged from the former provision, i.e., the
limit for life/health/safety-related UMC projects specified in the second sentence of section
2805(a)(2). All projects would be subject to the approval and congressional notification
thresholds of section 2805(b).

Currently, many of the real property improvements that would facilitate deployment
operations, typically surge requirements, fail to receive military construction (MILCON) funding
because other projects for day-to-day operations of the host installation command take fiscal
precedence. Many of these strategic improvements, such as railroad track improvements,
multimodal access roads, taxiway enhancements and parking apron expansions to handle surge
Department of Defense aircraft, or small equipment shops and storage facilities, cost more than
the current general limits for O&M-funded projects. However, many cost less than the limit for
life/health/safety-related UMC projects. It is anticipated that the projects would be vetted by the
United States Transportation Command (USTRANSCOM) pursuant to regulations provided by
the Department of Defense (DoD) with the impacted combatant commands to ensure that only
those improvements most needed to enable worldwide mobility of U.S. forces are funded.

This proposal would enable the Department of Defense, through USTRANSCOM or
another designated executive agent, to assist combatant commanders to identify and enhance key
enroute locations that would be required to have robust wartime support capabilities in order to
support combat operations in any area of the globe during a contingency. The proposal would
not place the burden of creating the required infrastructure on the host installation, which may





not be able to fund that kind of surge infrastructure when weighed against its own baseline
requirements in the constrained MILCON process. It also would likely eliminate the need to
develop separate operating locations at greater expense in order to preserve deployment options.

SUBSECTION (b)(3): STANDING AUTHORITY FOR PROJECTS IN SUPPORT OF
URGENT MILITARY OPERATIONS

This proposal would establish a special standing authority for O&M-funded UMC
projects in support of urgent military operations, as defined by several specific criteria such as a
contingency operation like Operation Enduring Freedom (OEF). This authority would provide a
needed capability to the Combined Joint Task Force commander to execute small projects that do
not require long-term project development, but exceed the dollar limit for generic O&M-funded
UMC projects specified in section 2805(c).

Currently, when the cost for a project exceeds the generic O&M UMC funding limit in
section 2805(c), commanders have one or possibly two alternatives, depending upon the project
cost. If the project costs less than the UMC funding limit in section 2805(b)(2) that applies,
commanders may seek UMC military construction funding. However, this funding is typically
not available, and/or the project cost exceeds the lower (general) UMC dollar limit (first sentence
of subsection (b)(2)) when the project does not qualify as a bona fide life/health/safety
requirement with a higher dollar limit (second sentence of subsection (b)(2)). Alternatively,
commanders may seek project authority via a special provision (if it is available) such as that
provided by the FY 2004 NDAA for use of O&M funding for contingency construction.
However, this special authority is typically temporary in duration, and the centralized process for
executing it within the Department is poorly suited to small projects that require less advance
planning and development, and are needed sooner than the process allows.

Without the proposed authority, the cost limit for generic O&M-funded UMC projects
causes work-arounds in theater, often requiring solutions or reduction in capabilities that do not
fully meet operational requirements. This was evident after many years of operation in
Operation Iragi Freedom (OIF) and in OEF. Rising construction costs have affected every
project considered for OEF. The Army component of Central Command (ARCENT)
experienced annual OEF/OIF construction cost growth ranging between 20-40% per year,
pushing many minor yet essential projects beyond either O&M construction thresholds or
unspecified minor military construction thresholds. The following examples demonstrate this
cost growth (all amounts in thousands of dollars):

Project Location FY04 FY08-10
Landfill Iraq $ 420 $ 880
DFAC Dwyer $ 500 $2,000
Medical Facility Dwyer $ 800 $2,000
Dining Facility Wolverine $ 880 $2,200
MedLog Warehouse Bagram $ 700 $3,350

Brigade HQ Building Kandahar $ 750 $3,500





The FY 2004 costs for similar facilities were derived from previously approved Operation and
Maintenance, Army (OMA\) projects built in the United States Central Command’s Area of
Responsibility (AOR).

Rising cost factors include:

1) Increases in cost of construction materials (concrete costs $500 per cubic yard (CY) in
Afghanistan versus $100 per CY stateside),

2) Lack of a skilled local labor force requires outsourcing more technicians,

3) Contractors in country who cannot support the scale of construction requires going
outside of the country or using larger contractors which can drive costs up due to minimal
competition, and

4) Cost to ship and transport materials due to limitations in air, sea, and land access.

Impact: A higher cost limit for these types of O&M-funded UMC projects would provide the
commander the flexibility to reposition forces in response to the enemy situation without delay.
As commanders begin transition and retrograde efforts, enabling facilities may be required. The
increased limit would permit rapid construction of these facilities to include force protection,
wash racks, cargo and vehicle handling yards, and temporary logistics support (e.g., fuel and
ammunition storage).

Budget Implications:

Subsections (a), (b)(1)-(2), and (c):

An increase to the remaining UMC thresholds does not generate cost implications, but rather
recognizes the implications of inflation on DoD construction. Increasing the remaining UMC
thresholds would allow the Secretary to more effectively respond to urgent mission requirements
and critical life/health/safety deficiencies with properly sized and scoped facilities, using
available appropriations.

Subsection (b)(3) (Enhancing Mobility and Deployment of Military Forces):

This proposal would not increase the overall budget requirements of the Department of Defense.
Funding would come from operating and maintenance accounts and would compete with other
Departmental needs for discretionary funding. Air Force is the Executive Agent for
USTRANSCOM and Air Mobility Command, our air component, has an interest in enroute
infrastructure improvements to save fuel costs of having to fly more circuitous routes to the next
AOR.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY | Appropriation Budget Diis:(;l

2013 | 2014 | 2015 | 2016 | 2017 To Activity Item

Army +0 +0 +0 +0 +0 O&M, Army 01 131
Navy +0 +0 +0 +0 +0 O&M, Navy 01 BSM1






Marine | .o | o | +0 | 0 | +0 O&M, Marine 01 BSM1
Corps Corps
Coast O&M, Coast
Guard +0 +0 +0 +0 +0 Guard

Air O&M, Air Force —
Foce | | | BB 3400 02 AR
Total +3 +3 +3 +3 +3

Subsection (b)(3) (Projects in Support of Urgent Military Operations):

This proposal would have no budget impact as it would simply authorize the Secretary of
Defense to use funds already appropriated for operations and maintenance for construction to
meet temporary operational requirements. Consequently, a budget table is omitted from this
document.

Subsection (e):

There are no budgetary impacts associated with the implementation of the proposed amendment.
Funds for any construction project authorized by this amendment would have already been
appropriated as operation and maintenance (O&M) funds to a specific laboratory or budgeted as
overhead funds by a working capital funded organization.

There is inherent accountability and budgetary discipline associated with this provision because
any construction project must be paid from O&M or overhead funds, which are very scarce at
laboratories. Consequently, if a laboratory director chooses to proceed with an unspecified
military construction project under this authority he or she is spending “scarce money” which
introduces an inherent level of discipline into any decision making process.

Based on historical data for the current authority, the chart below depicts the five-year projected
cost for all of the Department of Defense. It is expected that these projects will range from a few
hundred thousand dollars up to $4 million.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY Appropriation Budget Dash-1
2013 | 2014 | 2015 | 2016 | 2017 To Activity | Line Item
Total | 335 | 342 | 349 | 356 | 363 O&\'\,"V’Cl:JF'V'C’ Multiple | Multiple

Changes to Existing Law: This proposal would make the following changes to section 2805 of
title 10, United States Code:

§ 2805. Unspecified minor construction






(@) AUTHORITY TO CARRY OUT UNSPECIFIED MINOR MILITARY CONSTRUCTION
PROJECTS.—(1) Within an amount equal to 125 percent of the amount authorized by law for such
purpose, the Secretary concerned may carry out unspecified minor military construction projects
not otherwise authorized by law.

(2) An unspecified minor military construction project is a military construction project
that has an approved cost equal to or less than $2,000,000. However, if the military construction
project is intended solely to correct a deficiency that is life-threatening, health-threatening, or
safety-threatening, an unspecified minor military construction project may have an approved cost
equal to or less than $3,000,000 the minor military construction exception threshold.

(3) For purposes of this section, the minor military construction exception threshold
is $4.000,000.

(b) APPROVAL AND CONGRESSIONAL NOTIFICATION.—(1) An unspecified minor military
construction project costing more than $£56,600 the amount specified in subsection (c)(1) may
not be carried out under this section unless approved in advance by the Secretary concerned. This
paragraph shall appIy even though the prOJect is to be carrled out usmg funds made-available-to

: phes as provided in subsection

(2) When a decision is made to carry out an unspecified minor military construction
project to which paragraph (1) is applicable, the Secretary concerned shall notify in writing the
appropriate committees of Congress of that decision, of the justification for the project, and of
the estimated cost of the project. The project may then be carried out only after the end of the 21-
day period beginning on the date the notification is received by the committees or, if earlier, the
end of the 14-day period beginning on the date on which a copy of the notification is provided in
an electronic medium pursuant to section 480 of this title.

(c) Use oF OPERATION AND MAINTENANCE FUNDS.—(1) Except as provided in
paragraph (2), the Fhe-Secretary concerned may spend from appropriations available for
operation and maintenance amounts necessary to carry out an unspecified minor military
construction project costing not more than $750,0600 $1,000,000.

(2) Notwithstanding the amount specified in paragraph (1), the Secretary concerned
may spend from appropriations available for operation and maintenance amounts
necessary to carry out an unspecified minor military construction project costing not more
than the minor military construction exception threshold for projects as follows:

(A) For a project to enhance the deployment and mobility of military forces
and supplies.
(B) For a project that is necessary to meet military operational requirements
involving the use of the armed forces in support of—
(i) a declaration of war;
(ii) a declaration by the President of a national emergency under
section 201 of the National Emergencies Act (50 U.S.C. 1621); or
(iii) a contingency operation.

(d) LABORATORY REVITALIZATION.—(1) For the revitalization and recapitalization of
laboratories owned by the United States and under the jurisdiction of the Secretary concerned,
the Secretary concerned may obligate and expend—





(A) from appropriations available to the Secretary concerned for operation and
maintenance, amounts necessary to carry out an unspecified minor military construction
project costing not more than-$2,000,600 $4,000,000, notwithstanding subsection (c),
or

(B) from appropriations available to the Secretary concerned for military
construction not otherwise authorized by law or from funds authorized to be made
available under section 219(a) of the Duncan Hunter National Defense Authorization Act
for Fiscal Year 2009 (Public Law 110-417; 10 U.S.C. 2358 note), amounts necessary to
carry out an unspecified minor military construction project costing not more than
$4,000,000.

(2) Eor purposes of this subsection, an unspecified minor military construction
project is a military construction project that (notwithstanding subsection (a)) has an
approved cost equal to or less than $4,000,000. For an unspecified minor military construction
project conducted pursuant to this subsection, $2,000,000 shall be deemed to be the amount
specified in subsection (b)(1) regarding when advance approval of the project by the Secretary
concerned and congressional notification is required. The Secretary of Defense shall establish
procedures for the review and approval of requests from the Secretary of a military department to
carry out a construction project under this subsection.

(3) Not later than February 1, 2014, the Secretary of Defense shall submit to the
congressional defense committees a report on the use of the authority provided by this
subsection. The report shall include a list and description of the construction projects carried out
under this subsection, including the location and cost of each project.

(4) In this subsection, the term “laboratory” includes—

(A) a research, engineering, and development center; and

(B) a test and evaluation activity.

(5) The authority to carry out a project under this subsection expires on September 30,
2016.

(e) PROHIBITION ON Use FOR NEW HOUSING UNITS.—Military family housing projects for
construction of new housing units may not be carried out under the authority of this section.

* * * * * * *
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		Based on historical data for the current authority, the chart below depicts the five-year projected cost for all of the Department of Defense.  It is expected that these projects will range from a few hundred thousand dollars up to $4 million.
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SEC. 516. REINSTATEMENT OF TEMPORARY SPECIAL RETIREMENT
QUALIFICATION AUTHORITY FOR RESERVE COMPONENT
MEMBERS OF THE AIR NATIONAL GUARD OF THE UNITED
STATES WITH 15-YEARS OF QUALIFYING SERVICE.
(a) REINSTATEMENT OF AUTHORITY.—Subsection (a)(1) of section 12731a of title 10,
United States Code, is amended—
(1) in subparagraph (A), by striking “October 1, 1991,” and inserting “the first
day of a period described in subsection (b) that is applicable to that member”; and
(2) in subparagraph (B), by striking “after that date and before the end of the
period described in subsection (b)” and inserting “during a period described in subsection
(b) that is applicable to that member”.
(b) PERIOD OF AUTHORITY.—Subsection (b) of such section is amended to read as
follows:
“(b) PERIOD OF AUTHORITY.—A period referred to in subsection (a)(1) is any of the
following:
“(1) With respect to any member of the Selected Reserve of a reserve component,
the period beginning on October 23, 1992, and ending on December 31, 2001.
*(2) With respect to a member of the Selected Reserve of the Air National Guard
of the United States, the period beginning on October 1, 2012, and ending on December

31, 2018.”.

Section-by-Section Analysis

This proposal would allow Air National Guard members to qualify for retirement after 15
years (minimum) of service. It reinstates the authority established for the Air Guard during
previous force draw down between 1992 and 2001 and parallels the same authority recently





reinstated for active component members in the National Defense Authorization Act for Fiscal
Year (FY) 2012.

In FY 2013, the Air National Guard will begin reductions in end strength comparable to
those seen in the early 90s. The tools needed to shape the force today are the same as used in the
early 90s. Offering early retirement to targeted members of the Air National Guard helps
incentivize members to leave military service and makes the reduction in end strength easier to
achieve.

Members of the Guard need to serve 20 “good” years under current law to qualify for
retirement benefits. This proposal would authorize the Secretary of the military department to
offer targeted early retirement with as little as 15 “good” years of service. There would be no
change in the age retirement benefits would begin to be paid by the government, (currently age
60 or as adjusted by qualifying service) nor any increase in the amount of retirement benefits
paid. Guard retirement pay is based on the number of “days” of service performed. Members
retiring with only 15 years of service will have fewer days of service and thus receive a smaller
retirement benefit. The terms of “early retirement” also impose a financial penalty to the
member for fewer than 20 years of service.

Without this authority, in order to meet expected end strength reduction limits, the Guard
would be forced to involuntarily separate members who have invested more than 15 years of
military service, much of it during a time of war, without qualifying for any retirement benefit at
all.

Budget Implications: Discretionary savings are already included in the FY 2013 Budget.
Mandatory costs will be realized only after the 10-year PAYGO window since these personnel
only collect retirement when they reach the age of 60. The budgetary effects in the first 10 years
are negligible and would be scored as PAYGO zero. The DoD actuaries believe the net present
value of cost over 100 years to be around $100 million based on the usage estimate provided by
the Air National Guard. This unfunded liability estimate is qualified by the actuary by stating
that it is “unknown how much Services would make use of this authority.”

Changes to Existing Law: This proposal would make the following changes to section 12731a
of title 10, United States Code:

§ 12731a. Temporary special retirement qualification authority

(a) RETIREMENT WITH AT LEAST 15 YEARS OF SERVICE.— For the purposes of section
12731 of this title, the Secretary concerned may—

(1) during the period described in subsection (b), determine to treat a member of
the Selected Reserve of a reserve component of the armed force under the jurisdiction of
that Secretary as having met the service requirements of subsection (a)(2) of that section
and provide the member with the notification required by subsection (d) of that section if
the member—





(A) as of Oetober1-1991 the first day of a period described in subsection
(b) that is applicable to that member, has completed at least 15, and less than 20,
years of service computed under section 12732 of this title; or

(B) after-that-date-and-before-the-end-ef-the during a period described in
subsection (b) that is applicable to that member, completes 15 years of service
computed under that section; and

(2) upon the request of the member submitted to the Secretary, transfer the
member to the Retired Reserve.

(b) PERIOD OF AUTHORITY.—Fhe A period referred to in subsection (a)(1) is any of the
following:
(1) With respect to any member of the Selected Reserve of a reserve component,
the period beginning on October 23, 1992, and ending on December 31, 2001.
(2) With respect to a member of the Selected Reserve of the Air National Guard
of the United States, the period beginning on October 1, 2012, and ending on December
31, 2018.

(c) APPLICABILITY SUBJECT TO NEEDS OF THE SERVICE.—(1) The Secretary concerned
may limit the applicability of subsection (a) to any category of personnel defined by the
Secretary in order to meet a need of the armed force under the jurisdiction of the Secretary to
reduce the number of members in certain grades, the number of members who have completed a
certain number of years of service, or the number of members who possess certain military skills
or are serving in designated competitive categories.

(2) A limitation under paragraph (1) shall be consistent with the purpose set forth in
section 4414(a) of the National Defense Authorization Act for Fiscal Year 1993 (Public Law
102-484; 106 Stat. 2713).

(3) Notwithstanding the provisions of section 4415(2) of the Defense Conversion,
Reinvestment, and Transition Assistance Act of 1992 (division D of Public Law 102-484; 106
Stat. 2714), the Secretary concerned may, consistent with the other provisions of this section,
provide the notification required by section 12731(d) of this title to a member who no longer
meets the qualifications for membership in the Selected Reserve solely because the member is
unfit because of physical disability. Such notification may not be made if the disability is the
result of the member’s intentional misconduct, willful neglect, or willful failure to comply with
standards and qualifications for retention established by the Secretary concerned or was incurred
during a period of unauthorized absence.

(d) ExcrusioN.—This section does not apply to persons referred to in section 12731(c)
of this title.

(e) REGULATIONS.—The authority provided in this section shall be subject to regulations
prescribed by the Secretary of Defense and by the Secretary of Homeland Security with respect
to the Coast Guard.
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SEC. 505. TEMPORARY INCREASE IN THE TIME-IN-GRADE RETIREMENT
WAIVER LIMITATION FOR LIEUTENANT COLONELS AND
COLONELS IN THE ARMY, AIR FORCE, AND MARINE CORPS AND
COMMANDERS AND CAPTAINS IN THE NAVY.
Section 1370(a)(2)(F) of title 10, United States Code, is amended—
(1) by striking “December 31, 2007” and inserting “September 30, 2018”; and
(2) by striking “Air Force” and inserting “Army, Air Force, and Marine Corps”.
Section-by-Section Analysis

This proposal would temporarily reinstate a discretionary authority in section 1370(a)(2)
of title 10, United States Code, to allow the Secretary of Defense to authorize the Secretaries of
the military departments to approve up to four percent of the Army, Air Force, and Marine Corps
lieutenant colonels and colonels, and Navy commanders and captains population to retire in-
grade with only two years service-in-grade vice three years. The limit under the current law is
two percent.

Preparing for a military personnel drawdown, the services are seeking additional,
discretionary tools to assist with force shaping. In order to “keep faith” with our service
members, voluntary authorities are preferred. Current law requires lieutenant colonels and
colonels in the Army, Air Force, and Marine Corps, and commanders and captains in the Navy to
have three years service-in-grade to retire in-grade which can be waived to two years service-in-
grade; however, this waiver can only be applied to two percent of the officers in that grade.
Increasing the aperture to four percent will increase the allowable limit of voluntary officer
retirement waivers with no cost to the services while “keeping faith” with our senior officers.

While the services have taken actions to manage officer end strength numbers, increasing
the allowable limit of service-in-grade retirement waivers for the grades of lieutenant colonel and
colonel in the Army, Air Force, and Marine Corps, and commander and captain in the Navy
would permit more voluntary retirements.

This authority is necessary to implement in Fiscal Year (FY) 2013 in order to help the
services manage their officer end strengths. It will double the number of potential voluntary
retirements, save both military personnel account funds, and reduce the retirement annuity of the
officers who avail themselves of this authority. Additionally, it will potentially reduce the
number of officers who may have to be involuntary separated to meet end strength requirements.
Finally, it will also allow those officers who have been selected but not promoted to be promoted
within Defense promotion flowpoint guidelines.

Budgetary Implications: Discretionary savings resulting from end strength reductions are
already included in the FY 2013 Budget. However, the mandatory costs shown below that result
from proposing this provision are not.





Based on promotion opportunity and statutory retirement laws, the Department of Defense
(DoD) estimates the following costs:

5-year cost (FY 2013-FY 2018) of $199.2 million
10-year cost (FY 2013-FY 2022) of $152.4 million

FISCAL YEARS ($MILLIONS)

(Mandatory) FY | FY FY FY FY FY FY FY FY FY
2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020 | 2021 | 2022
0-5 147 | 29.2 | 271.9 | 264 | 24.9 7.7 -9.4 -9.7 | -10.0 | -10.3

0-6 90 | 179 | 17.2 | 164 | 15.6 5.3 -4.9 -5.1 -5.2 -5.4
Total 23.7 | 47.1 | 450 | 428 | 405 | 13.0 | -143 | -14.7 | -15.2 | -15.6

*The DoD actuaries qualify these estimates by stating that it is “unknown how much Services
would make use of this authority.” DoD has not identified offsets.

Changes to Existing Law: This proposal would make the following changes to section
1370(a)(2) of title 10, United States Code:

8 1370. Commissioned officers: general rule; exceptions

(a) RULE FOR RETIREMENT IN HIGHEST GRADE HELD SATISFACTORILY.—(1) ***
(2)(A) **=*

R i e e S

(E) In the case of a grade below the grade of lieutenant general or vice admiral, the
number of members of one of the armed forces in that grade for whom a reduction is made
during any fiscal year in the period of service-in-grade otherwise required under this paragraph
may not exceed the number equal to two percent of the authorized active-duty strength for that
fiscal year for officers of that armed force in that grade.

(F) Notwithstanding subparagraph (E), during the period ending on Becember31-2007
September 30, 2018, the number of lieutenant colonels and colonels of the AiFeree Army, Air
Force, and Marine Corps, and the number of commanders and captains of the Navy, for whom a
reduction is made under this section during any fiscal year in the period of service-in-grade
otherwise required under this paragraph may not exceed four percent of the authorized active-
duty strength for that fiscal year for officers of that armed force in that grade.

(3)*******
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SEC. 504. EXTENSION OF TEMPORARY AUTHORITY TO REDUCE MINIMUM
LENGTH OF ACTIVE SERVICE AS A COMMISSIONED OFFICER
REQUIRED FOR VOLUNTARY RETIREMENT AS AN OFFICER.

(a) ARMY.—Section 3911(b)(2) of title 10, United States Code, is amended by striking
“September 30, 2013 and inserting “September 30, 2018”.

(b) NAVY AND MARINE CORPS.—Section 6323(a)(2)(B) of such title is amended by
striking “September 30, 2013 and inserting “September 30, 2018”.

(c) AIR FORCE.—Section 8911(b)(2) of such title is amended by striking “September 30,
2013” and inserting “September 30, 2018”.

(d) TEcHNICAL AMENDMENTS.—Each of the sections specified in subsections (a), (b),
and (c) is further amended by striking “the date of the enactment of the Ike Skelton National
Defense Authorization Act for Fiscal Year 2011” and inserting “January 7, 2011,”.

Section-by-Section Analysis

This proposal would amend sections 3911(b), 6323(a)(2), and 8911(b) of title 10, United
States Code, to provide the Secretaries of the military departments continuing authority to
approve the voluntary retirement at 20 years of service for officers with eight years
commissioned service instead of 10 years from October 1, 2013 until September 30, 2018.

Extension of this authority, through 30 Sep 2018, will provide continued access to an
invaluable force shaping tool. In a budget-constrained environment, with declining manpower
requirements and high officer retention rates, the Services must be equipped with robust and
flexible tools to retain officers with the required skill sets. This authority provides the Secretary
concerned with the flexibility to size and shape the force with the proper balance of skill sets and
providing viable career paths to the officer corps.

Navy effectively implemented this authority in fiscal years 2006-2008 and currently has
approximately 312 officers eligible to request this waiver in FY14. Based on historical retention
rates, Navy estimates that between 15 percent and 25 percent (45 to 75 officers) of prior-service
officers who become initially eligible (having completed requirements for both minimum
commissioned service and 20 years active service) in FY14 will retire in the first year of
eligibility under the 8-year commissioned service waiver authority, if extended from its current

expiration. Extension of this authority will provide an additional force stabilization option to
shape the officer corps while maintaining a balanced force.





Air Force has also indicated that they will consider using this authority if extended.
While Army and Marine Corps currently have no plans to exercise this authority, they have
indicated the desirability to retain the flexibility this authority offers for possible future force
shaping.

Budget Implications: There would be no additional cost for this proposal. No monetary

incentives will be offered to entice prior-service officers to voluntary apply for retirement using
the eight-year commissioned service retirement authority.

NUMBER OF PERSONNEL AFFECTED:

Air Force Navy Marine Corps ||Army

TBD 312 N/A N/A

RESOURCE REQUIREMENTS($ MILLION):

Dollar amounts are in Millions

Service FY13 ||FY 14 |FY15 |[FY16 |[FY17 || Total||Appropriation
Air Force $0 $0 $0 $0 $0 $0

Navy $0 $0 $0 $0 $0 $0

Marine Corps $0 $0 $0 $0 $0 $0

Army $0 $0 $0 $0 $0 $0

Total $0 $0 $0 $0 $0 $0

Changes to Existing Law: This proposal would make the following changes to title 10, United
States Code:

§ 3911. Twenty years or more: regular or reserve commissioned officers

(@)(1) The Secretary of the Army may, upon the officer’s request, retire a regular or
reserve commissioned officer of the Army who has at least 20 years of service computed under
section 3926 of this title, at least 10 years of which have been active service as a commissioned
officer.

(b) (1) The Secretary of Defense may authorize the Secretary of the Army, during the
period specified in paragraph (2), to reduce the requirement under subsection (a) for at least 10
years of active service as a commissioned officer to a period (determined by the Secretary) of not
less than eight years.

(2) The period specified in this subparagraph is the period beginning on the-date-ef-the





January

7,2011, . 2011 and endlng on September 30 2913 2018.

E R I I

§ 6323. Officers: 20 years

(@)(2) An officer of the Navy or the Marine Corps who applies for retirement after
completing more than 20 years of active service, of which at least 10 years was service as a
commissioned officer, may, in the discretion of the President be retired on the first day of any
month designated by the President.

(2) (A) The Secretary of Defense may authorize the Secretary of the Navy, during the
period specified in subparagraph (B), to reduce the requirement under paragraph (1) for at least
10 years of active service as a commissioned officer to a period (determined by the Secretary) of
not less than eight years.

(B) The penod specified |n thIS subparagraph is the period beglnnlng on theeateet—the

January

7 2011 and endrng on September 30 2913 2018.

R i i e S

§ 8911. Twenty years or more: regular or reserve commissioned officers

(@)(1) The Secretary of the Air Force may, upon the officer’s request, retire a regular or
reserve commissioned officer of the Air Force who has at least 20 years of service computed
under section 3926 of this title, at least 10 years of which have been active service as a
commissioned officer.

(b) (1) The Secretary of Defense may authorize the Secretary of the Air Force, during the
period specified in paragraph (2), to reduce the requirement under subsection (a) for at least 10
years of active service as a commissioned officer to a period (determined by the Secretary) of not
less than eight years.

(2) The per|0d specified i in thls subparagraph is the per|od beglnmng on thedateef—the

January

7,2011, . 2011 and endlng on September 30 2913 2018.
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SEC. 817. TIMELINESS RULES FOR FILING BID PROTESTS AT THE UNITED

STATES COURT OF FEDERAL CLAIMS.

(a) JurispicTION.—Paragraph (1) of section 1491(b) of title 28, United States Code, is
amended—

(1) in the first sentence, by striking “Both the” and all the follows through “shall
have” and inserting “The United States Court of Federal Claims shall have”; and

(2) in the second sentence—

(A) by striking “Both the” and all that follows through “shall have” and
inserting “The United States Court of Federal Claims shall have”; and

(B) by striking “is awarded.” and inserting “is awarded, but such
jurisdiction is subject to time limits as follows:

“(A) A protest based upon alleged improprieties in a solicitation that are apparent
before bid opening or the time set for receipt of initial proposals shall be filed before bid
opening or the time set for receipt of initial proposals. In the case of a procurement where
proposals are requested, alleged improprieties that do not exist in the initial solicitation
but that are subsequently incorporated into the solicitation shall be protested not later
than the next closing time for receipt of proposals following the incorporation. A protest
that meets these time limitations that was previously filed with the Comptroller General
may not be reviewed.

“(B) A protest other than one covered by subparagraph (A) shall be filed not later
than 10 days after the basis of the protest is known or should have been known
(whichever is earlier), with the exception of a protest challenging a procurement

conducted on the basis of competitive proposals under which a debriefing is requested
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and, when requested, is required. In such a case, with respect to any protest the basis of
which is known or should have been known either before or as a result of the debriefing,
the initial protest shall not be filed before the debriefing date offered to the protester, but
shall be filed not later than 10 days after the date on which the debriefing is held.

“(C) If a timely agency-level protest was previously filed, any subsequent protest
to the United States Court of Federal Claims that is filed within 10 days of actual or
constructive knowledge of initial adverse agency action shall be considered, if the
agency-level protest was filed in accordance with subparagraphs (A) and (B), unless the
contracting agency imposes a more stringent time for filing the protest, in which case the
agency's time for filing shall control. In a case where an alleged impropriety in a
solicitation is timely protested to a contracting agency, any subsequent protest to the
United States Court of Federal Claims shall be considered timely if filed within the 10-
day period provided by this subparagraph, even if filed after bid opening or the closing
time for receipt of proposals.

“(D) A protest untimely on its face shall be dismissed. A protester shall include in
its protest all information establishing the timeliness of the protest; a protester shall not
be permitted to introduce for the first time in a request for reconsideration information
necessary to establish that the protest was timely. Under no circumstances may the
United States Court of Federal Claims consider a protest that is untimely because it was
first filed with the . Government Accountability Office.”.

(b) AVAILABLE RELIEF.—Paragraph (2) of such section is amended by striking “except

that” and inserting “except injunctive relief shall not be combined with monetary relief, and”.
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(c) AGENCY DECISIONS OVERRIDING STAY OF CONTRACT AWARD OR PERFORMANCE.—
Such section is further amended—

(1) by redesignating paragraphs (5) and (6) as paragraphs (6) and (7),
respectively; and
(2) by inserting after paragraph (4) the following new paragraph (5):

*(5) The United States Court of Federal Claims shall have jurisdiction to render judgment
on an action by an interested party challenging an agency’s decision to override a stay of contract
award or contract performance that would otherwise be required by section 3553 of title 31.”.

(d) EFFeCTIVE DATE.—The amendments made by this section shall apply to any cause of
action filed 180 days or more after the date of the enactment of this Act.
Section-by-Section Analysis

This proposal would amend section 1491 of title 28, United States Code, to impose
timeliness rules at the U.S. Court of Federal Claims (COFC) that will mirror those for bid
protests filed with the Government Accountability Office (GAO), thereby reducing the time to
decide bid protests by avoiding unnecessarily repetitive protests.

Under the existing statutory arrangement, a protester may file a GAO protest, litigate it
fully, and if disappointed, commence the entire process anew before the COFC. There, because
of different procedural rules and a different standard of review, a protester may obtain the
success that eluded it before the GAO. While this process favors few fortunate protesters, it is
increasingly the case that COFC decisions are issued that are at odds with longstanding GAO
precedent. This plays havoc with the predictability of the procurement system because GAO
decisions have precedential value, while the decision of any individual COFC does not. Also,
this chaotic process greatly lengthens the time required to resolve a protest, which translates into
increased costs for the procuring agency.

Specifically, subsection (a) of the proposal strikes any reference to the United States
district courts and makes clear that only the COFC has jurisdiction to provide judicial review of
bid protests. By eliminating references to the district courts, section 1491(b) is reconciled with
the sunset provisions of the Administrative Dispute Resolution Act (P. L. 104-320, section 12(a))
that ended district court bid protest jurisdiction in 2001, and with section 861 of the FY 2012
National Defense Authorization Act (P. L. 112-81) that ended district court jurisdiction over bid
protests pertaining to the award of maritime contracts.





Subparagraph (a)(2)(B) of the proposal lays out the timeliness rules for bid protests by
adding four new subparagraphs to section 1491(b)(1):

—It would add a new subparagraph (A) which will impose time limits for
bringing a pre-award bid protest before the COFC. A pre-award protest is a challenge to a
solicitation before award is made. This provision requires that such protests be brought before
the receipt of proposals. If an objectionable provision is introduced by an amendment to the
original solicitation, any protest must be brought before the revised date for submittal of
proposals as forth set in the amendment to the solicitation. This provision makes these time
limits jurisdictional. The Federal Circuit’s decision in Blue & Gold Fleet, L.P. v. United States,
492 F.3d 1308 (Fed. Cir. 2007) began the process of aligning COFC practice with that of the
GAO in the area of pre-award timeliness. There, the Federal Circuit effectively applied the pre-
award timeliness rules of the GAO to bid protests filed at the COFC by ruling that a party that
failed to challenge the terms of a solicitation prior to the close of the bidding process waived its
ability to do so after award. Subsequent COFC decisions emphasized that this time bar is based
upon the doctrine of waiver, and is not jurisdictional. In at least one decision the COFC
therefore considered untimely pre-award protest allegations in determining whether a protester
possessed sufficient standing to bring a COFC protest. The above language fully aligns GAO
practice with COFC practice by mirroring precisely the GAO timeliness rules at 4 C.F.R. 8§
21.2(a)(2), and making the bar to untimely COFC pre-award protests jurisdictional.

—1It would add a new subparagraph (B) to impose a time limit for bringing a post-
award protest before the COFC, which is almost invariably a challenge to a contract award
decision. This language is closely modeled on the GAO timeliness rules at 4 C.F.R. § 21.2(a)(2).
This section imposes a 10-day time limit on bringing bid protests from when the basis of the
protest was known or should have been known. It tolls that 10-day period for required
debriefings in order to encourage debriefings, which are designed to avoid protests by providing
information to disappointed offerors.

—It would add a new subparagraph (C) to section 1491(b)(1) to ensure COFC bid
protests in much the same manner as GAO. Specifically, the Federal Acquisition Regulations
encourage the resolution of protests at the agency level, if possible. The GAO rules further this
policy because the GAO will consider a bid protest that is filed outside the 10-day period if the
protester first brings a timely protest to the agency (referred to as an “agency-level protest™).

See 4 C.F.R. 8 21.2(a)(3). The new subparagraph (C) will apply the same concept to COFC bid
protests. Also, COFC case law has held that an offeror that fails to submit a proposal before the
date set for receipt of proposals is not an interested party to protest. This provision allows a
protester to pursue a pre-award, agency-level protest and still bring its protest to the COFC even
if it does not submit a proposal and even if the date set for receipt of proposals elapses.

—Finally it would add a new subparagraph (D) to section 1491(b)(1) that would
align COFC practice with the GAO requirement that protests be timely on their face, and if not,
they are dismissed. It also reconciles COFC practice with the GAO requirement at 4 C.F.R. 8§
21.1(c)(4) that a protester set forth a detailed legal and factual basis of protest. This prevents
protesters from presenting a protest in piecemeal fashion and unduly delaying an agency
procurement based upon mere speculation about agency misconduct or error. Finally it makes





clear that the COFC shall not consider a protest that is untimely because it was first filed at the
GADO, thus underlining the choice of forum requirement which is the object of the proposal.

Subsection (b) of the proposal ensures that a protestor may not receive both injunctive
relief and monetary relief as they can under the current section 1491(b). As the Department of
Justice has noted, a protester that receives injunctive relief is made whole relative to its
competitors. If it receives monetary relief in addition, it receives a windfall. Therefore, a
protester should be entitled to injunctive relief or monetary relief, but not both.

Subsection (c) of the proposal clarifies that none of the proposed changes to 1491(b) are
intended to infringe on the COFC’s jurisdiction to review agency overrides of CICA stays, and to
enjoin such overrides when appropriate.

By harmonizing the timeliness rules between the COFC and the GAO, a protester would
be forced to make a choice of forum in deciding where to bring its protest. The improvements to
the protest system would be as follows: (1) the amount of time that could be consumed by
protests would be reduced, (2) scarce agency procurement resources would be conserved by
ensuring that two separate trial-level forums do not adjudicate the same bid protest, and (3)
protesters would be assured of accountability and transparency no matter which forum they
elected. This reform would largely eliminate an unintended “forum shopping” practice that has
arisen under the existing bid protest system, and would materially contribute to the expeditious
yet fair resolution of bid protests.

Budgetary Implications: The proposal, if enacted, would bar serial protests of the same
procurement by the same protester. It requires no budget line to implement because it will
actually eliminate tasks that are being performed today. As such, the proposal would generate
cost savings as the direct result of avoiding unnecessary litigation that currently forces the
Department to keep high-priced contracts in place, and to pay delay costs to contractors whose
performance is delayed because a competitor engages in serial protests.

The Army estimates that cost savings for the Army to be about $2 million per year. This figure
is based on an analysis of actual costs incurred in calendar years 2008 -2011 as the result of
serial protests that would have been avoided if this proposed legislative change was in place
during those years. This figure was determined based on input from the impacted contracting
offices as to the costs incurred as the result of keeping a higher-priced contractor in place during
a serial protest before the COFC, and claims for delay submitted by awardees that were ordered
to stop performance until resolution of a COFC protest on the heels of a GAO protest. (The total
cost reported for serial protests during this three year period was $5,793,818, which rounds up to
$6 million, or $2 million per year.)

Assuming that the Air Force and Navy each handle a comparable protest workload as the Army,
with comparable experience with serial protests before the COFC, each of these Services would
realize savings of approximately $2 million per year if these protest reforms were implemented.
The savings of all the Services would translate into overall Department-wide savings in the range
of $6 million per year. If the cost incurred by DLA as a result of avoidable COFC protests is
also considered, the total savings per year would likely be even higher.





In addition to these tangible cost savings, there are nonfinancial benefits as well. Specifically,
operational efficiencies will be realized because procurement personnel (contracting officers and
specialists, attorneys, and technical experts) will not be required to devote time and effort to
defending the same protest twice in succession. These valuable personnel assets will be freed to
concentrate instead on awarding other contracts or more effectively administering contracts
already awarded. These savings are difficult to objectively calculate, yet they exist.

Changes to Existing Law: This proposal will make the following changes to section 1491 of
title 28, United States Code:

8§ 1491. Claims against United States generally; actions involving Tennessee Valley
Authority

(@)(1) The United States Court of Federal Claims shall have jurisdiction to render
judgment upon any claim against the United States founded either upon the Constitution, or any
Act of Congress or any regulation of an executive department, or upon any express or implied
contract with the United States, or for liquidated or unliquidated damages in cases not sounding
in tort. For the purpose of this paragraph, an express or implied contract with the Army and Air
Force Exchange Service, Navy Exchanges, Marine Corps Exchanges, Coast Guard Exchanges,
or Exchange Councils of the National Aeronautics and Space Administration shall be considered
an express or implied contract with the United States.

(2) To provide an entire remedy and to complete the relief afforded by the judgment, the
court may, as an incident of and collateral to any such judgment, issue orders directing
restoration to office or position, placement in appropriate duty or retirement status, and
correction of applicable records, and such orders may be issued to any appropriate official of the
United States. In any case within its jurisdiction, the court shall have the power to remand
appropriate matters to any administrative or executive body or official with such direction as it
may deem proper and just. The Court of Federal Claims shall have jurisdiction to render
judgment upon any claim by or against, or dispute with, a contractor arising under section
7104(b)(1) of title 41, including a dispute concerning termination of a contract, rights in tangible
or intangible property, compliance with cost accounting standards, and other nonmonetary
disputes on which a decision of the contracting officer has been issued under section 6 of that

Act.

(b)(1
States The United States Court of Federal Clalms shall have Jurlsdlctlon to render Judgment on
an action by an interested party objecting to a solicitation by a Federal agency for bids or
proposals for a proposed contract or to a proposed award or the award of a contract or any
alleged violation of statute or regulatlon in connection Wlth a procurement or a proposed
procurement. Beth-the
States The United States Court of Federal Clalms shall have Jurlsdlctlon to entertaln such an
action without regard to whether suit is instituted before or after the contract is awarded, but such
jurisdiction is subject to the time limits as follows.

(A) A protest based upon alleged improprieties in a solicitation that are apparent
before bid opening or the time set for receipt of initial proposals shall be filed before bid
opening or the time set for receipt of initial proposals. In the case of a procurement where
proposals are requested, alleged improprieties that do not exist in the initial solicitation






but that are subsequently incorporated into the solicitation shall be protested not later

than the next closing time for receipt of proposals following the incorporation. A protest

that meets these time limitations that was previously filed with the Comptroller General
may not be reviewed.

(B) A protest other than one covered by subparagraph (A) shall be filed not later
than 10 days after the basis of the protest is known or should have been known
(whichever is earlier), with the exception of a protest challenging a procurement
conducted on the basis of competitive proposals under which a debriefing is requested
and, when requested, is required. In such a case, with respect to any protest the basis of
which is known or should have been known either before or as a result of the debriefing,
the initial protest shall not be filed before the debriefing date offered to the protester, but
shall be filed not later than 10 days after the date on which the debriefing is held.

(C) If a timely agency-level protest was previously filed, any subsequent protest
to the United States Court of Federal Claims that is filed within 10 days of actual or
constructive knowledge of initial adverse agency action shall be considered, if the
agency-level protest was filed in accordance with subparagraphs (A) and (B), unless the
contracting agency imposes a more stringent time for filing the protest, in which case the
agency's time for filing shall control. In a case where an alleged impropriety in a
solicitation is timely protested to a contracting agency, any subsequent protest to the
United States Court of Federal Claims shall be considered timely if filed within the 10-
day period provided by this subparagraph, even if filed after bid opening or the closing
time for receipt of proposals.

(D) A protest untimely on its face shall be dismissed. A protester shall include in
its protest all information establishing the timeliness of the protest; a protester shall not
be permitted to introduce for the first time in a request for reconsideration information
necessary to establish that the protest was timely. Under no circumstances may the
United States Court of Federal Claims consider a protest that is untimely because it was
first filed with the Government Accountability Office.

(2) To afford relief in such an action, the courts may award any relief that the court
considers proper, including declaratory and injunctive relief, exeeptthat except injunctive relief
shall not be combined with monetary relief, and any monetary relief shall be limited to bid
preparation and proposal costs.

(3) In exercising jurisdiction under this subsection, the courts shall give due regard to the
interests of national defense and national security and the need for expeditious resolution of the
action.

(4) In any action under this subsection, the courts shall review the agency’s decision
pursuant to the standards set forth in section 706 of title 5.

(5) The United States Court of Federal Claims shall have jurisdiction to render judgment
on an action by an interested party challenging an agency’s decision to override a stay of contract
award or contract performance that would otherwise be required by section 3553 of title 31.

{5) (6) If an interested party who is a member of the private sector commences an action
described in paragraph (1) with respect to a public-private competition conducted under Office
of Management and Budget Circular A—76 regarding the performance of an activity or function
of a Federal agency, or a decision to convert a function performed by Federal employees to
private sector performance without a competition under Office of Management and Budget
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Circular A-76, then an interested party described in section 3551(2)(B) of title 31 shall be
entitled to intervene in that action.
£6) (7) Jurisdiction over any action described in paragraph (1) arising out of a
maritime contract, or a solicitation for a proposed maritime contract, shall be governed by
this section and shall not be subject to the jurisdiction of the district courts of the United

States under the Suits in Admiralty Act (chapter 309 of title 46) or the Public Vessels Act

(chapter 311 of title 46).

(c) Nothing herein shall be construed to give the United States Court of Federal Claims
jurisdiction of any civil action within the exclusive jurisdiction of the Court of International
Trade, or of any action against, or founded on conduct of, the Tennessee Valley Authority, or to
amend or modify the provisions of the Tennessee Valley Authority Act of 1933 with respect to
actions by or against the Authority.
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