3

V.

For the best experience, open this PDF portfolio in
Acrobat 9 or Adobe Reader 9, or later.

Get Adobe Reader Now!



http://www.adobe.com/go/reader


10

11

12

13

14

15

16

17

18

19

20

21

22

23

SEC. 1218. AUTHORITY TO TRANSFER EXCESS DEFENSE ARTICLES AND

SERVICES TO THE MILITARY AND SECURITY FORCES OF
FOREIGN COUNTRIES AND TO TRANSFER CONSTRUCTION
EQUIPMENT TO THE GOVERNMENT OF AFGHANISTAN.

(a) AUTHORITY TO TRANSFER WITHOUT REIMBURSEMENT.—

(1) AUTHORITY TO TRANSFER EXCESS DEFENSE ARTICLES.—The Secretary of
Defense may, without reimbursement from the government of the recipient country,
transfer excess defense articles from the stocks of the Department of Defense to a foreign
country to enhance the capabilities of the military and security forces of that country and
as provided in subsection (i).

(2) AUTHORITY TO PROVIDE DEFENSE SERVICES.—The Secretary may, without
reimbursement from the government of the recipient country, provide defense services—

(A) in connection with the transfer of excess defense articles under
paragraph (1); and
(B) in connection with the transfer under chapter 7 of title 40, United

States Code, for the purpose stated in paragraph (1) of personal property that is

foreign excess property for purposes of such chapter and is categorized under

regulations of the Department of Defense as foreign excess personal property.

(3) CONCURRENCE OF SECRETARY OF STATE REQUIRED.—AnNY transfer of excess
defense articles under paragraph (1) or provision of defense services under paragraph (2)
may be made only with the concurrence of the Secretary of State. The Secretary of
Defense and the Secretary of State shall jointly formulate the procedures concerning

selection of recipient countries and types of articles and services to be provided. The
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Secretary of Defense shall coordinate with the Secretary of State in the implementation of

oversight mechanisms for articles and services provided under this section.

(b) LIMITATIONS.—

(1) SOURCE OF TRANSFERRED EXCESS DEFENSE ARTICLES.—The authority provided
under subsection (a) to transfer excess defense articles may only be used for excess
defense articles that—

(A) were used in support of United States operations in Irag or

Afghanistan;

(B) are no longer required by United States forces in Iraq, Afghanistan, or

Kuwait; and

(C) as of the date of the enactment of this Act are located in the area of
responsibility of the United States Central Command.

(2) VALUE.—The aggregate replacement value of all excess defense articles
transferred and defense services provided under subsection (a) may not exceed
$750,000,000.

(c) ArpLICABLE LAW.—AnNy excess defense article transferred or defense service
provided to a foreign country under the authority provided under subsection (a) (except defense
services provided under subparagraph (a)(2)(B)) shall be subject to the authorities and limitations
applicable to excess defense articles under sections 502, 505, and 516 of the Foreign Assistance
Act of 1961 (22 U.S.C. 2302, 2314, 2321)), other than the authorities and limitations contained
in subsections (b)(1)(B), (e), (f), and (g) of section 516.

(d) NOTIFICATION.—

(1) IN GENERAL.—The Secretary of Defense may not transfer excess defense
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articles or provide defense services under subsection (a) until 15 days after the date on
which the Secretary has provided notice of the proposed transfer to the appropriate
congressional committees. Any such notification may be provided only with the
concurrence of the Secretary of State.

(2) CoNTENTS.—ANY notification under paragraph (1) shall include the following:

(A) A description of the amount and type of each excess defense article to
be transferred or defense services to be provided.

(B) A statement describing the current value of such excess defense article
and the estimated replacement value of such excess defense article.

(C) Identification of the military department from which the excess
defense articles being transferred are drawn.

(D) Identification of the recipient country and the element of its military
or security force (or, for transfers authorized under subsection (i), the element of
the Government of Afghanistan) that is the proposed recipient of each excess
defense article to be transferred or defense service to be provided.

(E) A certification and determination by the Secretary of Defense, with the
concurrence of the Secretary of State, that—

(1) the excess defense articles to be transferred are required by the
military or security forces of the recipient country (or, for transfers under
subsection (i), the Government of Afghanistan) to build their capacity to
maintain peace and security in their country;

(i) the government of the recipient country has agreed to accept

and take possession of the excess defense articles to be transferred and to
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receive the defense services to be provided; and

(iii) the proposed transfer of excess defense articles or the
provision of defense services in connection with such transfer is in the
national interest of the United States.

(F) A description of the process by which potential requirements,
including requirements related to responding to natural disasters and other
domestic emergencies in the continental United States, for excess defense articles
to be transferred under the authority provided in subsection (a) are identified and
the mechanism for resolving any potential conflicting requirements for such
excess defense articles.

(G) An assessment of the ability of the recipient country to absorb the
costs associated with possessing and maintaining the excess defense articles to be
transferred.

(e) QUARTERLY REPORT.—

(1) IN GENERAL.—AL the end of each calendar quarter through March 31, 2016, in
which the authority provided under subsection (a) is implemented, the Secretary of
Defense shall submit to the appropriate congressional committees a report on the
implementation of the authority provided under subsection (a). The report shall include
the replacement value of excess defense articles transferred pursuant to subsection (a)
(shown both in the aggregate and by military department) and services provided to
recipient foreign countries during the previous 90 days, as well as the cumulative total
replacement value of all articles transferred and services provided under subsection (a)

from the date of the enactment of this Act through the end of the quarter covered by the
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report.

(2) INCLUSION IN OTHER REPORT.—The report required under paragraph (1) for
any quarter may be included in the report required under section 9204 of the
Supplemental Appropriations Act, 2008 (Public Law 110-252; 122 Stat. 2410), or any
follow on report to such other report.

(f) DEFINITIONS.—In this section:

(1) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term “appropriate
congressional committees” means—

(A) the Committee on Appropriations, the Committee on Armed Services,
and the Committee on Foreign Affairs of the House of Representatives; and

(B) the Committee on Appropriations, the Committee on Armed Services,
and the Committee on Foreign Relations of the Senate.

(2) DEFENSE ARTICLES.—The term “defense articles” has the meaning given that
term in section 644(d) of the Foreign Assistance Act of 1961 (22 U.S.C. 2403(d)).

(3) DEFENSE SERVICES.—The term “defense services” has the meaning given that
term in section 644(f) of such Act (22 U.S.C. 2403(¥)).

(4) EXCESs DEFENSE ARTICLE.—The term “excess defense article” has the
meaning given that term in section 644(g) of such Act (22 U.S.C. 2403(g)), except as
otherwise provided in subsection (i).

(5) MILITARY AND SECURITY FORCES.—The term “military and security forces”
means national armies, national air forces, national navies, national guard forces, police
forces, and border security forces, and other national security forces that conduct border

and maritime security and internal defense, but does not include non-governmental or
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irregular forces (such as private militias).

(9) EXPIRATION.—The authority provided under subsection (a) may not be exercised after
September 30, 2014.

(h) EXcess DEFENSE ARTICLES.—

(1) ADDITIONAL AUTHORITY.—The authority provided under subsection (a) is in

addition to the authority provided by section 516 of the Foreign Assistance Act of 1961.

(2) AGGREGATE VALUE.—The value of excess defense articles transferred under
this section shall not be counted against the limitation on the aggregate value of excess
defense articles contained in section 516(g) of the Foreign Assistance Act of 1961. The
value of excess defense articles transferred pursuant to section 516 of the Foreign

Assistance Act of 1961 shall not be counted against the limitation in subsection (b)(2) of

this section.

(i) ConsTRUCTION EQUIPMENT.—Notwithstanding section 644(g) of the Foreign
Assistance Act of 1961 (22 U.S.C. 2403(g)) and section 2562 of title 10, United States Code,
construction equipment from the stocks of the Department of Defense may be transferred, using
the authority provided under subsection (a), as a defense article to the Government of
Afghanistan.

Section-by-Section Analysis

This proposal would establish a new authority similar to section 1234 of the National
Defense Authorization Act for Fiscal Year 2010 (P.L. 111-84) that was designed to provide the
Department of Defense (DoD), with Department of State concurrence, the authority to transfer
excess defense articles and provide defense services to the military and security forces of Iraq
and Afghanistan. The authority under Section 1234, which expires on December 31, 2012, was
used successfully to equip the Iraqi Security Forces. This proposal builds on a request received
from the Commander, United States Central Command (USCENTCOM), that the Secretary of
Defense and Chairman of the Joint Chiefs of Staff support “changes to authorities currently

written or new legislation to permit transfer of excess operational stocks to meet long-term
security assistance objectives.” In response to this request, the Office of the Under Secretary of





Defense for Acquisition, Technology, and Logistics, with the assistance of the Joint Staff J-4,
established a Cross Functional Team that included representatives from the Office of the
Secretary of Defense, the Joint Staff Directorates, the military departments, interested Defense
Agencies, USCENTCOM, and the Department of State to develop this legislative proposal.
While there are authorities under title 22 of the United States Code that support the Nation’s
foreign security objectives, the current authorities are not flexible enough to meet the request of
the Commander, USCENTCOM.

This proposal would provide DoD, with Department of State concurrence, a time-limited
authority to transfer excess defense articles and provide defense services without reimbursement
from recipient countries to enhance the capabilities of the military and security forces of those
countries. This authority would allow DoD to transfer excess defense articles to countries
outside of Afghanistan, assisting the Commander, USCENTCOM to meet long-term security
cooperation objectives. This proposal would also authorize the Secretary of Defense to provide
services (including transportation) in connection with the transfer of such excess defense articles
and the transfer of foreign excess personal property (FEPP) to the countries where it makes
financial sense to do so, rather than ship items to the United States. Should this authority be
granted, the Cross Functional Team with key individuals from Department of State and DoD
would oversee the execution of all requests to transfer equipment to key partner nations, ensuring
they meet the needs across the Interagency, particularly the Department of State.

The proposal would not increase the budget; similar to Section 1234, this proposal would
limit the aggregate value of excess defense articles transferred, and defense services provided, to
$750 million. Excess defense articles that would be available for transfer under this proposal
would be limited to those used in support of United States operations in Iraq or Afghanistan that
are no longer required by United States forces in Iraq, Afghanistan, or Kuwait, and -- as of the
date of the enactment of the proposal -- are located in the area of responsibility of
USCENTCOM. The intent of this portion of the proposal is to focus any transfer of excess
defense articles to countries that contributed to the Northern Distribution Network and facilitate
the United States’ continued retrograde of equipment from Afghanistan. Although the Foreign
Assistance Act of 1961 (Section 516) provides DoD with an authority similar to the intent of this
proposal, it does not authorize DoD to expend any funds to facilitate the transfer of excess
defense articles. This proposal would provide DoD the authority to provide transportation,
maintenance services, etc. in connection with the transfer of excess defense articles and FEPP.

In summary this proposal provides flexibility to the whole-of-government (DoD and
State) approach to building the partner capacity of national security forces. The proposal would
authorize the transfer of excess defense articles that the military departments have determined is
more economical to transfer rather than retrograde to the United States. This proposal would
also authorize the provision of transportation and other services related to the transfer of excess
defense articles and FEPP to foreign countries. Finally, the key to any transfer of excess defense
articles will be (1) a determination by the owning military department that the excess defense
articles are available for transfer and that the transfer of those defense articles is more
economical compared to the cost of retrograding them to the United States, and (2) a
determination under section 516(b)(1)(C) of the Foreign Assistance Act of 1961 that the transfer
of the excess defense articles will not have an adverse impact on the military readiness of the





United States.

Budget Implications: If enacted, this proposal will not increase the budgetary requirements of
the Department of Defense. This proposal would provide the military departments and
USCENTCOM the option, when it makes financial sense -- e.g., a determination has been made
by the military department that it would be beneficial and cost effective, to transfer excess
defense articles rather than bringing the equipment home to the United States and resetting. The
intent of the proposal is to provide cost saving alternatives allowing the military departments to
off-ramp equipment that they foresee will not meets current and future requirements instead of
incurring the full retrograde and reset cost to bring equipment back to the United States.

RESOURCE SAVINGS ($THOUSANDS)

Dash-
FY FY FY FY FY Appropriation Budget 1
2013 | 2014 | 2015 | 2016 | 2017 To Activity Line
ltem
Army +0 +0 +0 +0 +0 O&M, Army-
Navy +0 +0 +0 +0 +0 O&M, Navy
Marine | 5 | 40 | +0 | +0 | +0 | 0&M, Marine Corps
Corps
Coast |y | 40 | 40 | +0 | +0 | 0&M, Coast Guard
Guard
Air O&M, Air Force —
Force | O | O | O | 0| H0 3400
DOD +0 +0 +0 +0 +0 O&M, Department
of Defense-wide
Total +0 +0 +0 +0 +0
NUMBER OF PERSONNEL AFFECTED
. Personnel Type
FY | FY | FY | FY | FY | Appropriation | oo Enlisé‘; or
2013 | 2014 | 2015 | 2016 | 2017 To Ci'vilian) ’
Army 0 0 0 0 0 N/A N/A
Navy 0 0 0 0 0 N/A N/A
'\(":a””e 0 0 0 0 0 N/A N/A
orps






Air
Force

N/A

N/A

Total

Cost Methodology: DoD currently projects that the cost of retrograde of the equipment currently

in theater will exceed $6 billion. Although each transaction will be on a case-by-case basis to
determine if it is more economical, looking at the total life cycle cost of the equipment plus
retrograde and reset cost, to procure a new end item or transfer the equipment, to include
transportation paid for by the military department, the net result will be a savings to the
Government. Savings will be in the form of reduced transportation costs currently budgeted to

retrograde the identified equipment.

Changes to Existing Law: This proposal would not change the text of existing law.
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SEC. 1217. MODIFICATION OF AUTHORITY RELATING TO UNITED STATES
PARTICIPATION IN MULTINATIONAL MILITARY CENTERS OF
EXCELLENCE.

Section 2350m of title 10, United States Code, is amended by adding at the end the
following new subsection:

“(g) TREATMENT OF CERTAIN CANDIDATE ENTITIES PENDING APPROVAL AS
MULTINATIONAL MILITARY CENTERS OF EXCELLENCE.—AN entity shall be considered to be a
multinational military center of excellence for the purposes of this section (notwithstanding that
it has not been accredited and approved as described in subsection (f)) if—

“(1) the entity—

“(A) is sponsored by one or more nations for purposes of accreditation and
approval under subsection (f);

*(B) has made a formal request to the Supreme Allied Commander-
Transformation for approval for its concept as a multinational military center of
excellence; and

“(C) has notified the North Atlantic Treaty Organization that it intends to
subject itself to the accreditation and approval process for multinational military
centers of excellence as described in subsection (f); and
“(2) the Military Committee of the North Atlantic Treaty Organization has not

made a final decision on accreditation and approval of the entity as described in

subsection (f).”.

Section-by-Section Analysis

This proposal would amend section 2350m of title 10, United States Code (relating to
United States participation in multinational military centers of excellence), to permit the United
States to participate in such centers once a formal request has been made to the North Atlantic





Treaty Organization (NATO) for approval. Under current law, the United States cannot
participate until NATO has made its final approval of the center.

Specifically, the proposal would add a new subsection (g) to section 2350m, which would
provide that an entity sponsored by one or more nations that has made a formal request to the
Supreme Allied Commander-Transformation for approval for its concept as a center of
excellence and intends to subject itself to the NATO accreditation and approval process for
centers of excellence shall be considered a “multinational military center of excellence” until
NATO has made a final decision on the entity’s accreditation and approval.

This provision is necessary so the United States can expend funds to establish or help
establish a NATO center of excellence. Currently, section 2350m limits U.S. participation to
centers that have completed the NATO accreditation process, which severely limits the U.S.”
ability to influence the development and direction of the organization and secure positions of
influence within the entity.

Currently, section 2350m permits the Secretary of Defense, with the concurrence of the
Secretary of State, to authorize members of the armed services and civilian employees of the
Department of Defense to participate in multinational military centers of excellence. The section
also authorizes the U.S. to pay its share of operating expenses of such centers; pay the expense
(but not the salaries) of military and civilian Department of Defense personnel at such centers;
and use Department of Defense facilities and equipment in support of such centers.

By its terms, section 2350m limits this permission to centers which have completed the
NATO accreditation and approval process. Presently, there are 16 NATO centers of excellence
and 3 more centers pending accreditation and approval. (See NATO, Centres of Excellence,
https://transnet.act.nato.int/\WWISE/COE/Individual/COELinks/COE/Individual/COEL.inks). Of
the 16 approved centers, the United States is a participant in eight centers as a founding,
contributing, or supporting nation.

The United States currently contributes 36 personnel to eight of the centers of excellence:
Cooperative Cyber Defense; Combined Joint Operations from the Sea; Command & Control,
Defense against Terrorism; Joint Air Power Competence Center; Military Engineering; Counter-
Improvised Explosive Devices; and Joint Chemical Biological, Radiological & Nuclear Defense.
The United States is also actively seeking authority to join three other centers (Human
Intelligence; Military Medicine; and Explosive Ordnance Disposal) and has been formally
invited to participate in two additional centers (Modeling and Simulation, Military Police).

The United States can profit at a very low cost by helping to mold these centers of
excellence, made up of our allies from our most important alliance, NATO.

Budgetary Implications: We estimate that, as a result of this legislation, the United States
would accelerate its ability to participate in the “founding” of one NATO Center of Excellence
each year over the period fiscal year (FY) 2013-2017. We estimate participation would average
two billets, at an annual cost per billet of $80,000 per year ($30,000 for the annual cost share and
$50,000 for various support costs including schools and transportation), for $160,000 per year,
for a total of $800,000 over the period FY 2013-2017.

RESOURCE REQUIREMENTS ($MILLIONS)




https://transnet.act.nato.int/WISE/COE/Individual/COELinks/COE/Individual/COELinks�



FY FY FY FY FY | Appropriation | Budget Dash-1
2013 | 2014 | 2015 | 2016 | 2017 from Activity | Line Item

Army | +016 | +016 | +.016 | +.016 | +.016 O&M Army 04 441*

Total | +.016 | +.016 | +.016 | +.016 | +.016

* International military headquarters

Changes to Existing Law: This proposal would make the following changes to section 2350m
of title 10, United States Code:

8§ 2350m. Participation in multinational military centers of excellence

(@) PARTICIPATION AUTHORIZED.—The Secretary of Defense may, with the
concurrence of the Secretary of State, authorize the participation of members of the armed forces
and Department of Defense civilian personnel in any multinational military center of excellence
for purposes of—

(1) enhancing the ability of military forces and civilian personnel of the nations
participating in such center to engage in joint exercises or coalition or international
military operations; or

(2) improving interoperability between the armed forces and the military forces of
friendly foreign nations.

(b) MEMORANDUM OF UNDERSTANDING.—(1) The participation of members of
the armed forces or Department of Defense civilian personnel in a multinational military center
of excellence under subsection (a) shall be in accordance with the terms of one or more
memoranda of understanding entered into by the Secretary of Defense, with the concurrence of
the Secretary of State, and the foreign nation or nations concerned.

(2) If Department of Defense facilities, equipment, or funds are used to support a
multinational military center of excellence under subsection (a), the memoranda of
understanding under paragraph (1) with respect to that center shall provide details of any cost-
sharing arrangement or other funding arrangement.

(c) AVAILABILITY OF APPROPRIATED FUNDS.—(1) Funds appropriated to the
Department of Defense for operation and maintenance are available as follows:

(A) To pay the United States share of the operating expenses of any multinational
military center of excellence in which the United States participates under this section.

(B) To pay the costs of the participation of members of the armed forces and
Department of Defense civilian personnel in multinational military centers of excellence
under this section, including the costs of expenses of such participants.

(2) No funds may be used under this section to fund the pay or salaries of members of the
armed forces and Department of Defense civilian personnel who participate in multinational
military centers of excellence under this section.

(d) USE OF DEPARTMENT OF DEFENSE FACILITIES AND EQUIPMENT.—
Facilities and equipment of the Department of Defense may be used for purposes of the support
of multinational military centers of excellence under this section that are hosted by the
Department.

(e) ANNUAL REPORTS ON USE OF AUTHORITY.—(1) Not later than October 31,
2009, and annually thereafter, the Secretary of Defense shall submit to the Committee on Armed
Services of the Senate and the Committee on Armed Services of the House of Representatives a
report on the use of the authority in this section during the preceding fiscal year.

(2) Each report required by paragraph (1) shall include, for the fiscal year covered by
such report, the following:






(A) A detailed description of the participation of the Department of Defense, and
of members of the armed forces and civilian personnel of the Department, in
multinational military centers of excellence under the authority of this section.

(B) For each multinational military center of excellence in which the Department
of Defense, or members of the armed forces or civilian personnel of the Department, so
participated—

(1) a description of such multinational military center of excellence;

(i) a description of the activities participated in by the Department, or by
members of the armed forces or civilian personnel of the Department; and

(iii) a statement of the costs of the Department for such participation,
including—

(1) a statement of the United States share of the expenses of such
center and a statement of the percentage of the United States share of the
expenses of such center to the total expenses of such center; and

(11) a statement of the amount of such costs (including a separate
statement of the amount of costs paid for under the authority of this
section by category of costs).

(f) MULTINATIONAL MILITARY CENTER OF EXCELLENCE DEFINED.—In this
section, the term “multinational military center of excellence” means an entity sponsored by one
or more nations that is accredited and approved by the Military Committee of the North Atlantic
Treaty Organization (NATO) as offering recognized expertise and experience to personnel
participating in the activities of such entity for the benefit of NATO by providing such personnel
opportunities to—

(1) enhance education and training;

(2) improve interoperability and capabilities;

(3) assist in the development of doctrine; and

(4) validate concepts through experimentation.

(0) TREATMENT OF CERTAIN CANDIDATE ENTITIES PENDING APPROVAL AS
MULTINATIONAL MILITARY CENTERS OF EXCELLENCE.—An entity shall be
considered to be a multinational military center of excellence for the purposes of this section
(notwithstanding that it has not been accredited and approved as described in subsection (f)) if—

(1) the entity—

(A) is sponsored by one or more nations for purposes of accreditation and

approval under subsection (f);

(B) has made a formal request to the Supreme Allied Commander-

Transformation for approval for its concept as a multinational military center of

excellence; and

(C) has notified the North Atlantic Treaty Organization that it intends to
subject itself to the accreditation and approval process for multinational military
centers of excellence as described in subsection (f); and

(2) the Military Committee of the North Atlantic Treaty Organization has not
made a final decision on accreditation and approval of the entity as described in

subsection (f).
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SEC. 1013. CLARIFICATION THAT EITHER PARTY MAY USE DEPOSITION
TESTIMONY IN TRIAL OF CAPITAL OFFENSE BY MILITARY
COMMISSION.

Section 949a(b) of title 10, United States Code, is amended by adding at the end the
following new paragraph:

“(5) In applying section 849(d) of this title (article 49(d) of the Uniform Code of Military
Justice) to trials by military commission under this chapter, the limitation under that section to
cases not capital shall not apply to the trial of a capital case by military commission under this
chapter. Subject to that section, testimony by deposition may be presented in such a capital case
by the prosecution as well as the defense.”.

Section-by-Section Analysis

Chapter 47A of title 10, United States Code (10 USC 949a et seq.), as amended by the
Military Commissions Act of 2009 (title XVI11 of Public Law 111-84) (2009 M.C.A.” or
“Act”), is the source of statutory authority for rules governing the reformed military commission
system. Section 949a(a) of that chapter states that “Except as otherwise provided in this chapter .
.. the procedures and rules of evidence in trials by general courts-martial of the United States
shall apply in trials by military commission under this chapter.” The Act sets forth a number of
specific exceptions, including an exception permitting the admission of hearsay evidence “not
otherwise admissible” in general courts-martial, see 10 U.S.C. 949a(b)(3)(D), as well as an
exception permitting the use of “[e]vidence seized outside the United States,” 10 U.S.C.
949a(b)(3)(A).

The proposed legislation clarifies that both the defense and the prosecution may
affirmatively offer into evidence deposition testimony in capital cases in military commissions
conducted pursuant to Chapter 47A. This clarification is appropriate because Article 49 of the
Uniform Code of Military Justice (“Article 49”) might otherwise be understood to prohibit the
admission of depositions offered into evidence by the prosecution in capital cases in military
commissions. Such a result would be inconsistent with other evidentiary rules in the 2009
Military Commissions Act, which permit the use in reformed military commissions of reliable,
probative, and lawfully-obtained hearsay evidence, as well as evidence seized outside the United
States, by both the defense and the prosecution. In Federal court, the applicable rules do not
prohibit the use of depositions in capital cases.

Legislative action is needed in FY 2013 because a capital military commission case is
already under way at Guantanamo. The suggested revision will ensure that both parties can
present testimony from witnesses who cannot be compelled to travel to testify in person.





This legislative clarification can be made solely by amending the Military Commissions
Act of 2009. No change to or amendment to the Uniform Code of Military Justice is required.

Budget Implications: This legislative proposal has no budget implications. Any depositions
that would be taken pursuant to the above legislative clarification are already funded by existing
statutory authorization and funding sources.

Changes to Existing Law: This section would make the following changes to section 949a(b) of
title 10, United States Code:

TITLE 10—ARMED FORCES
Subtitle A—General Military Law
PART II—PERSONNEL
CHAPTER 47A—MILITARY COMMISSIONS
SUBCHAPTER IV—TRIAL PROCEDURE

§ 949a. Rules

(a) PROCEDURES AND RULES OF EVIDENCE.—Pretrial, trial, and post-trial procedures, including
elements and modes of proof, for cases triable by military commission under this chapter may be
prescribed by the Secretary of Defense. Such procedures may not be contrary to or inconsistent
with this chapter. Except as otherwise provided in this chapter or chapter 47 of this title, the
procedures and rules of evidence applicable in trials by general courts-martial of the United
States shall apply in trials by military commission under this chapter.

(b) ExcepTIONS.—(1) In trials by military commission under this chapter, the Secretary of
Defense, in consultation with the Attorney General, may make such exceptions in the
applicability of the procedures and rules of evidence otherwise applicable in general courts-
martial as may be required by the unique circumstances of the conduct of military and
intelligence operations during hostilities or by other practical need consistent with this chapter.

(2) Notwithstanding any exceptions authorized by paragraph (1), the procedures and rules of
evidence in trials by military commission under this chapter shall include, at a minimum, the
following rights of the accused:

(A) To present evidence in the accused's defense, to cross-examine the witnesses who
testify against the accused, and to examine and respond to all evidence admitted against the
accused on the issue of guilt or innocence and for sentencing, as provided for by this chapter.

(B) To be present at all sessions of the military commission (other than those for
deliberations or voting), except when excluded under section 949d of this title.

(C)(1) When none of the charges preferred against the accused are capital, to be represented
before a military commission by civilian counsel if provided at no expense to the Government,
and by either the defense counsel detailed or the military counsel of the accused's own
selection, if reasonably available.

(i) When any of the charges preferred against the accused are capital, to be represented
before a military commission in accordance with clause (i) and, to the greatest extent
practicable, by at least one additional counsel who is learned in applicable law relating to





capital cases and who, if necessary, may be a civilian and compensated in accordance with
regulations prescribed by the Secretary of Defense.
(D) To self-representation, if the accused knowingly and competently waives the assistance
of counsel, subject to the provisions of paragraph (4).
(E) To the suppression of evidence that is not reliable or probative.
(F) To the suppression of evidence the probative value of which is substantially outweighed
by—
(i) the danger of unfair prejudice, confusion of the issues, or misleading the members; or
(i) considerations of undue delay, waste of time, or needless presentation of cumulative
evidence.

(3) In making exceptions in the applicability in trials by military commission under this
chapter from the procedures and rules otherwise applicable in general courts-martial, the
Secretary of: Defense may provide the following

(A) Evidence seized outside the United States shall not be excluded from trial by military
commission on the grounds that the evidence was not seized pursuant to a search warrant or
authorization.

(B) A statement of the accused that is otherwise admissible shall not be excluded from trial
by military commission on grounds of alleged coercion or compulsory self-incrimination so
long as the evidence complies with the provisions of section 948r of this title.

(C) Evidence shall be admitted as authentic so long as—

(i) the military judge of the military commission determines that there is sufficient
evidence that the evidence is what it is claimed to be; and

(ii) the military judge instructs the members that they may consider any issue as to
authentication or identification of evidence in determining the weight, if any, to be given to
the evidence.

(D) Hearsay evidence not otherwise admissible under the rules of evidence applicable in
trial by general courts-martial may be admitted in a trial by military commission only if--

(i) the proponent of the evidence makes known to the adverse party, sufficiently in
advance to provide the adverse party with a fair opportunity to meet the evidence, the
proponent's intention to offer the evidence, and the particulars of the evidence (including
information on the circumstances under which the evidence was obtained); and

(ii) the military judge, after taking into account all of the circumstances surrounding
the taking of the statement, including the degree to which the statement is corroborated, the
indicia of reliability within the statement itself, and whether the will of the declarant was
overborne, determines that--

(1) the statement is offered as evidence of a material fact;

(11) the statement is probative on the point for which it is offered;

(1) direct testimony from the witness is not available as a practical matter, taking
into consideration the physical location of the witness, the unique circumstances of military and
intelligence operations during hostilities, and the adverse impacts on military or intelligence
operations that would likely result from the production of the witness; and

(1V) the general purposes of the rules of evidence and the interests of justice will
best be served by admission of the statement into evidence.





(4)(A) The accused in a military commission under this chapter who exercises the right to self-
representation under paragraph (2)(D) shall conform the accused's deportment and the conduct of
the defense to the rules of evidence, procedure, and decorum applicable to trials by military
commission.

(B) Failure of the accused to conform to the rules described in subparagraph (A) may result
in a partial or total revocation by the military judge of the right of self-representation under
paragraph (2)(D). In such case, the military counsel of the accused or an appropriately
authorized civilian counsel shall perform the functions necessary for the defense.

(5) In applying section 849(d) of this title (article 49(d) of the Uniform Code of Military
Justice) to trials by military commission under this chapter, the limitation under that section to
cases not capital shall not apply to the trial of a capital case by military commission under this
chapter. Subject to that section, testimony by deposition may be presented in such a capital case
by the prosecution as well as the defense.

(c) DELEGATION OF AUTHORITY TO PRESCRIBE REGULATIONS.—The Secretary of Defense
may delegate the authority of the Secretary to prescribe regulations under this chapter.

(d) NoTice To CONGRESS OF MODIFICATION OF RULES.—Not later than 60 days before the date
on which any proposed modification of the rules in effect for military commissions under this
chapter goes into effect, the Secretary of Defense shall submit to the Committee on Armed
Services of the Senate and the Committee on Armed Services of the House of Representatives a
report describing the proposed modification.





