GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
1600 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-1600

GENERAL COUNSEL

JUN 2 4 2009

The Honorable Joseph Biden
President of the Senate
Washington, DC 20510

Dear Mr. President:

The Department of Defense requests that the Congress enact the enclosed
legislative proposal as part of the National Defense Authorization Bill for Fiscal Year
2010.

The purpose of this proposal is stated in the accompanying section-by-section
analysis.

The Office of Management and Budget advises that there is nd objection, from the
standpoint of the Administration’s program, to the presenting of this legislative proposal
for your consideration and the consideration of the Congress.

Enclosure:
As stated
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The Honorable Nancy Pelosi
Speaker of the House of Representatives
Washington, DC 20515

Dear Madam Speaker:

The Department of Defense requests that the Congress enact the enclosed
legislative proposal as part of the National Defense Authorization Bill for Fiscal Year
2010.

The purpose of this proposal is stated in the accompanying section-by-section
analysis.

The Office of Management and Budget advises that there is no objection, from the
standpoint of the Administration’s program, to the presenting of this legislative proposal
for your consideration and the consideration of the Congress. )

Enclosure:
As stated
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SEC. . AUTHORITY TO EXTEND ELIGIBILITY FOR ENROLLMENT IN
DEPARTMENT OF DEFENSE ELEMENTARY AND SECONDARY
SCHOOLS TO CERTAIN ADDITIONAL CATEGORIES OF
DEPENDENTS.
Section 2164 of title 10, United States Code, is amended by adding at the end the
following new subsections:

“(j) TUITION-FREE ENROLLMENT OF FOREIGN MILITARY PERSONNEL DEPENDENTS
RESIDING ON DOMESTIC MILITARY INSTALLATIONS AND CHILDREN OF THE FALLEN.—(1) The
Secretary may authorize the enrollment in an education program provided by the Secretary
pursuant to subsection (a) of a dependent not otherwise eligible for such enrollment who is the
dependent of an individual described in paragraph (2). Enroliment of such a dependent shall be
on a tuition-free basis.

“(2) An individual referred to in paragraph (1) is any of the following:

“(A) A member of a foreign armed force residing on a military installation in the

United States (including territories, commonwealths, and possessions of the United

States).

“(B) A deceased member of the armed forces who died in the line of duty in a
combat-related operation, as designated by the Secretary.

“(K) TUITION-PAYING ENROLLMENT OF CERTAIN CONTRACTOR DEPENDENTS RESIDING ON
DOMESTIC MILITARY INSTALLATIONS—(1) The Secretary may authorize the enrollment in an
education program provided by the Secretary pursuant to subsection (a) of a dependent not
otherwise eligible for such enrollment who is the dependent of an individual described in

paragraph (2). Enrollment of such a dependent shall be on a tuition-paying basis.





[

“(2) An individual referred to in paragraph (1) is a contractor of the Department of
Defense residing on a military installation in the United States (including territories,
commonwealths, and possessions of the United States).

“(3) Tuition rates under this subsection shall be determined in the same manner as used
for determining reimbursement rates under subsection (g), and tuition amounts received under

this subsection shall be treated in the same manner as amounts received under subsection (g).”.

Section-by-Section Analysis

This proposal would authorize the Secretary of Defense to allow the enrollment of three
new categories of dependents not previously covered by section 2164 of title 10, United States
Code. First, dependents of military members who have died in a combat-related operation as
designated by the Secretary could be authorized tuition-free enrollment. Although currently
enrolled dependents may be authorized to continue their enrollment in Department of Defense
Domestic Elementary and Secondary Schools (DDESS) through a “good cause” exception under
subsection (h)(2) of section 2164, there is no such exception for a dependent who has not yet
enrolled in a DDESS school and whose surviving family moves off base. Enrolling these
dependents in a DDESS school enables them to be nurtured in an environment that is equipped to
deal with the trauma that such children experience.

Under this new authority, the Secretary could also authorize the enrollment in DDESS
schools, on a tuition-free basis, of dependents of foreign military members who reside on United
States (U.S.) military installations where there are DDESS schools. Currently, the military
departments authorize on-base living quarters for foreign military members, who are there either
as Foreign Liaison Officers or Exchange Officers. The dependents of those foreign military
members need to attend DDESS schools because the local public school districts generally do
not provide education or transportation services to educate children who reside on military
installations where there is a DDESS school. In addition, the provision of this benefit is
reciprocal to that provided to U.S. military personnel who are liaisons in other countries and live
in foreign military housing.

Finally, with respect to tuition-paying categories of dependents, the Secretary of Defense
could authorize the enroliment of dependents of contractors only where such contractors reside
on a military installation. With housing privatization initiatives, there may be more contractor
families residing on installations. If the nearest local public schools are not in the same district
as the installation, the local public schools may require tuition for out-of-district placements.
This proposed option to attend on-base schools on a tuition-paying basis would be a desirable
alternative for such contractor families. The ability to attract high quality contractors is of
concern at certain installations and the on-post school enrollment would be a major contributing
factor for those contractors who reside on such military installations.





The Secretary would promulgate regulations pursuant to the proposed authorities in
accordance with the Administrative Procedure Act (5 U.S.C. 553).

BUDGET IMPLICATIONS

The request for the authority to enroll the dependents of foreign military members who reside on
U.S. military installations where there are DDESS schools is a result of discovering Title 10 did
not authorize foreign students to attend DDESS schools. This practice had been on-going in
some installations for more than three decades. Upon discovery, OSD(P&R) immediately
requested Emergency and Extraordinary Expense Authority, which was granted by the Deputy
Secretary of Defense. There were 135 foreign dependents enrolled in the 59 DDESS schools in
the Contiguous United States (CONUS) for the 2008-2009 school year. Using the Department of
Defense Education Activity (DoDEA) tuition rate of $17,240 per student, per year, the cost of
enrolling these dependents would equate to $2.3 million per year. The 59 DDESS CONUS
schools have been resourced for the 135 students for many decades. No offsets are required for
this initiative, only the authority.

Currently DoDEA has authorized the continued enrollment of 13 dependents of fallen military
members at seven DDESS schools. Using the DoDEA tuition rate of $17,420 per student per
year, the cost of enrollment for these dependents would equate to $200,000 per year. However,
there is no requirement for an offset as the students are authorized to attend by exception today
as the initiative seeks the authority to remove the “good cause” exception for the dependents for
fallen military members in DDESS schools.

Any contractor dependent enrolling in a DDESS school would be tuition-paying. Therefore, the
offset would be the tuition collected from the sponsor for the enrollment of the student.

Changes to Existing Law: This section would add the following subsections to 10 U.S.C. 2164:
8 2164. Department of Defense Domestic Dependent Elementary and Secondary Schools

(a) AUTHORITY OF SECRETARY.—(1) * * *

* * * * * * *

(1) TuiTiION-FREE ENROLLMENT OF FOREIGN MILITARY PERSONNEL DEPENDENTS
RESIDING ON DOMESTIC MILITARY INSTALLATIONS AND CHILDREN OF THE FALLEN.—(1) The
Secretary may authorize the enrollment in an education program provided by the Secretary
pursuant to subsection (a) of a dependent not otherwise eligible for such enrollment who is the
dependent of an individual described in paragraph (2). Enrollment of such a dependent shall be
on a tuition-free basis.

(2) An individual referred to in paragraph (1) is any of the following:

“(A) A member of a foreign armed force residing on a military installation in the

United States (including territories, commonwealths, and possessions of the United

States).






(B) A deceased member of the armed forces who died in the line of duty in a
combat-related operation, as designated by the Secretary.

(k) TUITION-PAYING ENROLLMENT OF CERTAIN CONTRACTOR DEPENDENTS RESIDING ON
DoMESTIC MILITARY INSTALLATIONS—(1) The Secretary may authorize the enrollment in an
education program provided by the Secretary pursuant to subsection (a) of a dependent not
otherwise eligible for such enrollment who is the dependent of an individual described in
paragraph (2). Enrollment of such a dependent shall be on a tuition-paying basis.

(2) An individual referred to in paragraph (1) is a contractor of the Department of
Defense residing on a military installation in the United States (including territories,
commonwealths, and possessions of the United States).

(3) Tuition rates under this subsection shall be determined in the same manner as used for
determining reimbursement rates under subsection (g), and tuition amounts received under this
subsection shall be treated in the same manner as amounts received under subsection (g).






