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SEC. ___.  ENHANCEMENT OF AGENCY AUTHORITY TO EVALUATE 1 


CONTRACTOR DATA AND OF DEFENSE CONTRACT AUDIT 2 


AGENCY SUBPOENA AUTHORITY. 3 


 (a) ACCESS TO DATA FOR EVALUATION PURPOSES.—Subsection (a)(2) of section 2313 of 4 


title 10, United States Code, is amended by inserting “or for the purpose of evaluating data other 5 


than certified cost or pricing data with respect to a contract or subcontract, to have access to and 6 


” after “subcontract,”. 7 


(b) DCAA SUBPOENA AUTHORITY.—Subsection (b)(1) of such section is amended by 8 


inserting “or subcontractor” after “of a contractor”. 9 


Section-by-Section Analysis 
 
 This proposal would amend subsection (a)(2) of section 2313 of title 10, United States 
Code, to provide the Defense Contract Audit Agency (DCAA) the authority to evaluate data 
other than certified cost or pricing data.  Because the subpoena authority provided in subsection 
(b) of section 2313 is based on the access under subsection (a) of section 2313, this amendment 
would also expand DCAA’s subpoena authority to include such data.  The proposal also includes 
a minor clarification to subsection (b)(1) of section 2313 by adding “or subcontractor” after the 
phrase “of any records of a contractor” to make subsection (b) consistent with subsection (a).   
 


Data other than certified cost or pricing data encompasses a broad range of data. FAR 
(Federal Acquisition Regulation) 2.101 defines it as “pricing data, cost data, and judgmental 
information necessary for the contracting officer to determine a fair and reasonable price or to 
determine cost realism.” Examples include: price data, sales data, and cost data. The level and 
type of data other than certified cost or pricing data DCAA requires varies depending upon 
whether a cost or price analysis is being performed.  FAR 15.403-3(c) specifically states that the 
government may obtain data other than certified cost or pricing data in connection with 
evaluating the fair and reasonable price of commercial items; however, subsection (a)(2) of 
section 2313 of title 10, United States Code, limits DCAA’s subpoena authority to certified cost 
or pricing data. 


 
FAR 15.404-1 establishes a hierarchy of price and cost analysis techniques for 


commercial and non-commercial items where certified cost and pricing data are not permitted. 
When the contracting officer determines that the historical pricing data provided by the 
contractor is insufficient to determine that the price is fair and reasonable, the contracting officer 
may use other available techniques as appropriate to the circumstances, including the analysis of 
data other than certified cost or pricing data as defined in FAR 2.101.  On occasion, contracting 
officers have made requests for data other than certified cost or pricing data for commercial parts 
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being acquired in a sole source, fixed-price acquisition.  Those requests were made because the 
contracting officer determined there was insufficient recent historical pricing data to make a 
determination of the reasonableness of the increased prices being proposed by the contractors.  In 
the past 12 months, at least two major contractors have refused to provide the data requested.  
Because the statute authorizing DCAA’s subpoena authority includes only certified cost or 
pricing data and does not specify “data other than certified cost or pricing data,” DCAA was 
unable to compel the production of data other than certified cost or pricing data to determine 
whether the proposed price increases on those commercial parts were fair and reasonable.  As a 
result, the contracting officers were left with a decision to withhold award of the contract and 
develop a second source for a weapon system (which is not practical in most cases) or negotiate 
with less than optimal data.  It also significantly delayed the acquisition of critical weapons 
systems and parts.  Some contractors have also refused to provide data that substantiates 
sufficient commercial sales to support pricing based on the commercial sale prices.   


 
The current statute limits DCAA’s subpoena authority to certified cost or pricing data.  


This leaves the contracting officers with authority under the statutes (10 U.S.C. § 2306a(d)(1); 
41 U.S.C. §3505(a)) and regulation (FAR 15.404-1) to request data other than certified cost or 
pricing data, but no way to compel the contractor to provide that data. The proposed amendment 
is needed to provide DCAA with the authority necessary to support the contracting officer by 
obtaining sufficient evidence to evaluate the fair and reasonable price of non-commercial and 
commercial items in accordance with statutory and regulatory provisions.  


  
Budget Implications:  The proposal has no budgetary impact as it addresses procurement 
processes and not amounts appropriated for procurement of items or services. 
 
Changes to Existing Law:  This proposal would amend section 2313 of title 10, United States 
Code, as follows (text to be added is shown in bold underline; text to be deleted is struck 
through): 


TITLE 10, UNITED STATES CODE 
§ 2313. Examination of records of contractor 
 (a) AGENCY AUTHORITY.—(1) The head of an agency, acting through an authorized 
representative, is authorized to inspect the plant and audit the records of—  


 (A) a contractor performing a cost-reimbursement, incentive, time-and-materials, 
labor-hour, or price-redeterminable contract, or any combination of such contracts, made by 
that agency under this chapter; and 
 (B) a subcontractor performing any cost-reimbursement, incentive, time-and-
materials,  labor-hour, or price-redeterminable subcontract or any combination of such 
subcontracts under a contract referred to in subparagraph (A).  


 (2) The head of an agency, acting through an authorized representative, is authorized, for 
the purpose of evaluating the accuracy, completeness, and currency of certified cost or pricing 
data required to be submitted pursuant to section 2306a of this title with respect to a contract or 
subcontract, or for the purpose of evaluating data other than certified cost or pricing data 
with respect to a contract or subcontract, to have access to and to examine all records of the 
contractor or subcontractor related to—  


 (A) the proposal for the contract or subcontract;  
 (B) the discussions conducted on the proposal;  
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 (C) pricing of the contract or subcontract; or 
 (D) performance of the contract or subcontract. 
   


 (b) DCAA SUBPOENA AUTHORITY.—(1) The Director of the Defense Contract Audit 
Agency (or any successor agency) may require by subpoena the production of any records of a 
contractor or subcontractor that the Secretary of Defense is authorized to audit or examine 
under subsection (a).  
  (2) Any such subpoena, in the case of contumacy or refusal to obey, shall be enforceable 
by order of an appropriate United States district court.  
  (3) The authority provided by paragraph (1) may not be redelegated.  


 
* * * * * * * 


 





		§ 2313. Examination of records of contractor
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SEC. ____.  ENHANCED ROLE FOR DEPARTMENT OF JUSTICE UNDER 1 


MILITARY LENDING ACT. 2 


 (a) ENFORCEMENT BY THE ATTORNEY GENERAL.—Subsection (f) of section 987 of 3 


title 10, United States Code, is amended by adding at the end the following new 4 


paragraph: 5 


 “(7) ENFORCEMENT BY THE ATTORNEY GENERAL.—  6 


 “(A) IN GENERAL.—The Attorney General may commence a civil 7 


action in any appropriate district court of the United States against any 8 


person who— 9 


 “(i) engages in a pattern or practice of violating this 10 


section; or  11 


 “(ii) engages in a violation of this section that raises an 12 


issue of general public importance.  13 


 “(B) RELIEF.—In a civil action commenced under subparagraph 14 


(A), the court— 15 


 “(i) may grant any appropriate equitable or declaratory 16 


relief with respect to the violation of this section;  17 


 “(ii) may award all other appropriate relief, including 18 


monetary damages, to any person aggrieved by the violation; and  19 


 “(iii) may, to vindicate the public interest, assess a civil 20 


penalty— 21 


 “(I) in an amount not exceeding $110,000 for a first 22 


violation; and  23 
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 “(II) in an amount not exceeding $220,000 for any 1 


subsequent violation.  2 


 “(C) INTERVENTION.—Upon timely application, a person aggrieved 3 


by a violation of this section with respect to which the civil action is 4 


commenced may intervene in such action, and may obtain such 5 


appropriate relief as the person could obtain in a civil action under 6 


paragraph (5) with respect to that violation, along with costs and a 7 


reasonable attorney fee. 8 


 "(D) ISSUANCE AND SERVICE OF CIVIL INVESTIGATIVE DEMANDS.—9 


Whenever the Attorney General, or a designee, has reason to believe that 10 


any person may be in possession, custody, or control of any documentary 11 


material relevant to an investigation under this section, the Attorney 12 


General, or a designee, may, before commencing a civil action under 13 


subparagraph (A), issue in writing and cause to be served upon such 14 


person, a civil investigative demand requiring— 15 


 “(i) the production of such documentary material for 16 


inspection and copying; 17 


 "(ii) that the custodian of such documentary material 18 


answer in writing written questions with respect to such 19 


documentary material; or 20 


 “(iii) the production of any combination of such 21 


documentary material or answers. 22 
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 “(E) RELATIONSHIP TO FALSE CLAIMS ACT.—The statutory 1 


provisions governing the authority to issue, use, and enforce civil 2 


investigative demands under section 3733 of title 31 (known as the ‘False 3 


Claims Act’) shall govern the authority to issue, use, and enforce civil 4 


investigative demands under subparagraph (D), except that— 5 


 “(i) any reference in that section to false claims law 6 


investigators or investigations shall be applied for purposes of  7 


subparagraph (D) as referring to investigators or investigations 8 


under this section; 9 


 “(ii) any reference in that section to interrogatories shall be 10 


applied for purposes of  subparagraph (D) as referring to written 11 


questions and answers to such need not be under oath;  12 


 “(iii) the statutory definitions for purposes of that section 13 


relating to ‘false claims law’ shall not apply; and 14 


 “(iv) provisions of that section relating to qui tam relators 15 


shall not apply.”. 16 


 (b) CONSULTATION WITH DEPARTMENT OF JUSTICE.—Subsection (h)(3) of such 17 


section is amended by adding at the end the following new subparagraph: 18 


‘‘(H) The Department of Justice.” 19 


 
 


Section-by-Section Analysis 
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Subsection (a) —  ENFORCEMENT BY THE ATTORNEY GENERAL 
 
 Subsection (a) of this proposal would amend subsection (f) of 10 U.S.C. 987, the so-
called Military Lending Act (MLA)  to include Attorney General enforcement authority for the 
MLA, with civil penalties and civil investigative demand authority.  
 
Subsection (b) --  CONSULTATION WITH THE DEPARTMENT OF JUSTICE ON 
MILITARY LENDING ACT PROVISIONS. 
 
 Subsection (b) of the proposal would add the Department of Justice to the list of agencies 
(the banking regulators, FTC, and Treasury) with which the Defense Department must consult on 
a regular basis about the MLA’s regulations. 
 
CHANGES TO EXISTING LAW:  This proposal would make the following changes to 
section 987 of title 10, United States Code: 
 
§987. Terms of consumer credit extended to members and dependents: limitations 
 
 (a) INTEREST.-A creditor who extends consumer credit to a covered member of the armed 
forces or a dependent of such a member shall not require the member or dependent to pay 
interest with respect to the extension of such credit, except as- 


 (1) agreed to under the terms of the credit agreement or promissory note; 
 (2) authorized by applicable State or Federal law; and 
 (3) not specifically prohibited by this section. 


 
 (b) ANNUAL PERCENTAGE RATE.-A creditor described in subsection (a) may not impose 
an annual percentage rate of interest greater than 36 percent with respect to the consumer credit 
extended to a covered member or a dependent of a covered member. 
 
 (c) MANDATORY LOAN DISCLOSURES.-  


 (1) INFORMATION REQUIRED.-With respect to any extension of consumer credit 
(including any consumer credit originated or extended through the internet) to a covered 
member or a dependent of a covered member, a creditor shall provide to the member or 
dependent the following information orally and in writing before the issuance of the 
credit: 


 (A) A statement of the annual percentage rate of interest applicable to the 
extension of credit. 
 (B) Any disclosures required under the Truth in Lending Act (15 U.S.C. 
1601 et seq.). 
 (C) A clear description of the payment obligations of the member or 
dependent, as applicable. 


 
 (2) TERMS.-Such disclosures shall be presented in accordance with terms 
prescribed by the regulations issued by the Board of Governors of the Federal Reserve 
System to implement the Truth in Lending Act (15 U.S.C. 1601 et seq.). 
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 (d) PREEMPTION.-  


 (1) Inconsistent laws.-Except as provided in subsection (f)(2), this section 
preempts any State or Federal law, rule, or regulation, including any State usury law, to 
the extent that such law, rule, or regulation is inconsistent with this section, except that 
this section shall not preempt any such law, rule, or regulation that provides protection to 
a covered member or a dependent of such a member in addition to the protection 
provided by this section. 
 (2) Different treatment under state law of members and dependents prohibited.-
States shall not- 


 (A) authorize creditors to charge covered members and their dependents 
annual percentage rates of interest for loans higher than the legal limit for 
residents of the State; or 
 (B) permit violation or waiver of any State consumer lending protections 
for the benefit of residents of the State on the basis of nonresident or military 
status of a covered member or dependent of such a member, regardless of the 
member's or dependent's domicile or permanent home of record. 


 
 (e) LIMITATIONS.-It shall be unlawful for any creditor to extend consumer credit to a 
covered member or a dependent of such a member with respect to which- 


 (1) the creditor rolls over, renews, repays, refinances, or consolidates any 
consumer credit extended to the borrower by the same creditor with the proceeds of other 
credit extended to the same covered member or a dependent; 
 (2) the borrower is required to waive the borrower's right to legal recourse under 
any otherwise applicable provision of State or Federal law, including any provision of the 
Servicemembers Civil Relief Act; 
 (3) the creditor requires the borrower to submit to arbitration or imposes onerous 
legal notice provisions in the case of a dispute; 
 (4) the creditor demands unreasonable notice from the borrower as a condition for 
legal action; 
 (5) the creditor uses a check or other method of access to a deposit, savings, or 
other financial account maintained by the borrower, or the title of a vehicle as security for 
the obligation; 
 (6) the creditor requires as a condition for the extension of credit that the borrower 
establish an allotment to repay an obligation; or 
 (7) the borrower is prohibited from prepaying the loan or is charged a penalty or 
fee for prepaying all or part of the loan. 


 
 (f) PENALTIES AND REMEDIES.-  


 (1) MISDEMEANOR.-A creditor who knowingly violates this section shall be fined 
as provided in title 18, or imprisoned for not more than one year, or both. 
 (2) PRESERVATION OF OTHER REMEDIES.-The remedies and rights provided under 
this section are in addition to and do not preclude any remedy otherwise available under 
law to the person claiming relief under this section, including any award for 
consequential and punitive damages. 
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 (3) CONTRACT VOID.-Any credit agreement, promissory note, or other contract 
prohibited under this section is void from the inception of such contract. 
 (4) ARBITRATION.-Notwithstanding section 2 of title 9, or any other Federal or 
State law, rule, or regulation, no agreement to arbitrate any dispute involving the 
extension of consumer credit shall be enforceable against any covered member or 
dependent of such a member, or any person who was a covered member or dependent of 
that member when the agreement was made. 
 (5) CIVIL LIABILITY.-  


 (A) IN GENERAL.-A person who violates this section with respect to any 
person is civilly liable to such person for- 


 (i) any actual damage sustained as a result, but not less than $500 
for each violation; 
 (ii) appropriate punitive damages; 
 (iii) appropriate equitable or declaratory relief; and 
 (iv) any other relief provided by law.  


 (B) COSTS OF THE ACTION.-In any successful action to enforce the civil 
liability described in subparagraph (A), the person who violated this section is 
also liable for the costs of the action, together with reasonable attorney fees as 
determined by the court. 
 (C) EFFECT OF FINDING OF BAD FAITH AND HARASSMENT.-In any successful 
action by a defendant under this section, if the court finds the action was brought 
in bad faith and for the purpose of harassment, the plaintiff is liable for the 
attorney fees of the defendant as determined by the court to be reasonable in 
relation to the work expended and costs incurred. 
 (D) DEFENSES.-A person may not be held liable for civil liability under 
this paragraph if the person shows by a preponderance of evidence that the 
violation was not intentional and resulted from a bona fide error notwithstanding 
the maintenance of procedures reasonably adapted to avoid any such error. 
Examples of a bona fide error include clerical, calculation, computer malfunction 
and programming, and printing errors, except that an error of legal judgment with 
respect to a person's obligations under this section is not a bona fide error. 
 (E) JURISDICTION, VENUE, AND STATUTE OF LIMITATIONS.-An action for 
civil liability under this paragraph may be brought in any appropriate United 
States district court, without regard to the amount in controversy, or in any other 
court of competent jurisdiction, not later than the earlier of- 


 (i) two years after the date of discovery by the plaintiff of the 
violation that is the basis for such liability; or 
 (ii) five years after the date on which the violation that is the basis 
for such liability occurs. 


 (6) ADMINISTRATIVE ENFORCEMENT.-The provisions of this section (other than 
paragraph (1) of this subsection) shall be enforced by the agencies specified in section 
108 of the Truth in Lending Act (15 U.S.C. 1607) in the manner set forth in that section 
or under any other applicable authorities available to such agencies by law. 
 
 (7) ENFORCEMENT BY THE ATTORNEY GENERAL.—  
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 (A) IN GENERAL.—The Attorney General may commence a civil action in 
any appropriate district court of the United States against any person who— 


 (i) engages in a pattern or practice of violating this section; or  
 (ii) engages in a violation of this section that raises an issue of 
general public importance.  


 (B) RELIEF.—In a civil action commenced under subparagraph (A), the 
court— 


 (i) may grant any appropriate equitable or declaratory relief with 
respect to the violation of this section;  
 (ii) may award all other appropriate relief, including monetary 
damages, to any person aggrieved by the violation; and  
 (iii) may, to vindicate the public interest, assess a civil penalty— 


 (I) in an amount not exceeding $110,000 for a first 
violation; and  
 (II) in an amount not exceeding $220,000 for any 
subsequent violation.  


 (C) INTERVENTION.—Upon timely application, a person aggrieved by a 
violation of this section with respect to which the civil action is commenced may 
intervene in such action, and may obtain such appropriate relief as the person 
could obtain in a civil action under paragraph (5) with respect to that violation, 
along with costs and a reasonable attorney fee. 
 (D) ISSUANCE AND SERVICE OF CIVIL INVESTIGATIVE DEMANDS.—
Whenever the Attorney General, or a designee, has reason to believe that any 
person may be in possession, custody, or control of any documentary material 
relevant to an investigation under this section, the Attorney General, or a 
designee, may, before commencing a civil action under subparagraph (A), issue in 
writing and cause to be served upon such person, a civil investigative demand 
requiring— 


 (i) the production of such documentary material for inspection and 
copying; 
 (ii) that the custodian of such documentary material answer in 
writing written questions with respect to such documentary material; or 
 (iii) the production of any combination of such documentary 
material or answers. 


 (E) RELATIONSHIP TO FALSE CLAIMS ACT.—The statutory provisions 
governing the authority to issue, use, and enforce civil investigative demands 
under section 3733 of title 31 (known as the “False Claims Act”) shall govern the 
authority to issue, use, and enforce civil investigative demands under 
subparagraph (D), except that— 


 (i) any reference in that section to false claims law investigators or 
investigations shall be applied for purposes of  subparagraph (D) as 
referring to investigators or investigations under this section; 
 (ii) any reference in that section to interrogatories shall be applied 
for purposes of  subparagraph (D) as referring to written questions and 
answers to such need not be under oath;  
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 (iii) the statutory definitions for purposes of that section relating to 
“false claims law” shall not apply; and 
 (iv) provisions of that section relating to qui tam relators shall not 
apply. 


 
 
 (g) SERVICEMEMBERS CIVIL RELIEF ACT PROTECTIONS UNAFFECTED.-Nothing in this 
section may be construed to limit or otherwise affect the applicability of section 207 of the 
Servicemembers Civil Relief Act (50 U.S.C. App. 527). 
 
 (h) REGULATIONS.-(1) The Secretary of Defense shall prescribe regulations to carry out 
this section. 
 (2) Such regulations shall establish the following: 


 (A) Disclosures required of any creditor that extends consumer credit to a covered 
member or dependent of such a member. 
 (B) The method for calculating the applicable annual percentage rate of interest 
on such obligations, in accordance with the limit established under this section. 
 (C) A maximum allowable amount of all fees, and the types of fees, associated 
with any such extension of credit, to be expressed and disclosed to the borrower as a total 
amount and as a percentage of the principal amount of the obligation, at the time at which 
the transaction is entered into. 
 (D) Definitions of “creditor” under paragraph (5) and “consumer credit” under 
paragraph (6) of subsection (i), consistent with the provisions of this section. 
 (E) Such other criteria or limitations as the Secretary of Defense determines 
appropriate, consistent with the provisions of this section. 


 (3) In prescribing regulations under this subsection, and not less often than once every 
two years thereafter, the Secretary of Defense shall consult with the following: 


 (A) The Federal Trade Commission. 
 (B) The Board of Governors of the Federal Reserve System. 
 (C) The Office of the Comptroller of the Currency. 
 (D) The Federal Deposit Insurance Corporation. 
 (E) The Bureau of Consumer Financial Protection. 
 (F) The National Credit Union Administration. 
 (G) The Treasury Department. 
 (H) The Department of Justice. 


 
 (i) DEFINITIONS.-In this section: 


 (1) COVERED MEMBER.-The term “covered member” means a member of the 
armed forces who is- 


 (A) on active duty under a call or order that does not specify a period of 30 
days or less; or 
 (B) on active Guard and Reserve Duty. 


 (2) DEPENDENT.-The term “dependent”, with respect to a covered member, means 
a person described in subparagraph (A), (D), (E), or (I) of section 1072(2) of this title. 
 (3) INTEREST.-The term “interest” includes all cost elements associated with the 
extension of credit, including fees, service charges, renewal charges, credit insurance 
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premiums, any ancillary product sold with any extension of credit to a servicemember or 
the servicemember's dependent, as applicable, and any other charge or premium with 
respect to the extension of consumer credit. 
 (4) ANNUAL PERCENTAGE RATE.-The term “annual percentage rate” has the same 
meaning as in section 107 of the Truth and Lending Act (15 U.S.C. 1606), as 
implemented by regulations of the Board of Governors of the Federal Reserve System. 
For purposes of this section, such term includes all fees and charges, including charges 
and fees for single premium credit insurance and other ancillary products sold in 
connection with the credit transaction, and such fees and charges shall be included in the 
calculation of the annual percentage rate. 
 (5) CREDITOR.-The term “creditor” means a person- 


 (A) who- 
 (i) is engaged in the business of extending consumer credit; and 
 (ii) meets such additional criteria as are specified for such purpose 
in regulations prescribed under this section; or 


 (B) who is an assignee of a person described in subparagraph (A) with 
respect to any consumer credit extended. 


 (6) CONSUMER CREDIT.-The term “consumer credit” has the meaning provided for 
such term in regulations prescribed under this section, except that such term does not 
include (A) a residential mortgage, or (B) a loan procured in the course of purchasing a 
car or other personal property, when that loan is offered for the express purpose of 
financing the purchase and is secured by the car or personal property procured. 
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SEC. ___.  EXTENSION OF SPECIAL EMERGENCY PROCUREMENT AUTHORITY. 1 


 Section 1903(a) of title 41, United States Code, is amended— 2 


 (1) by striking “or” at the end of paragraph (1); 3 


 (2) by striking the period at the end of paragraph (2); and 4 


 (3) by adding at the end the following new paragraphs: 5 


 “(3) in support of requests from the United States Agency for International 6 


Development to facilitate the provision of international disaster assistance pursuant to the 7 


Foreign Assistance Act of 1961 (22 U.S.C. 2151 et seq.); or 8 


“(4) in support of an emergency or major disaster (as those terms are defined in 9 


section 102 of the Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 10 


U.S.C. 5122)).”. 11 


 
Section-by-Section Analysis 


 
This proposal would amend section 1903(a) of title 41, United States Code, to expand the 


permissible uses of the special emergency procurement authorities under section 1903 to include:   
1) support of international disaster response, and 2) support of a national emergency or natural 
disaster relief efforts in the United States as defined by the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 5122).  Expansion of this authority is necessary to enhance 
DoD and other agencies’ flexibility to effectively support emergencies both inside and outside the 
United States.  


 
Section 1903 provides for increased micro-purchase and simplified acquisition thresholds in 


certain cases.  Under current law, these procurement flexibilities are limited to contingency 
operations and activities related to the defense against or recovery from nuclear, biological, chemical 
or radiological attack.  This proposal would amend section 1903 to extend the availability of special 
emergency procurement authorities – such as increased micro-purchase and simplified acquisition 
thresholds, as those terms are defined in the Stafford Act. when carrying out international disaster 
response and when supporting national emergencies or major disaster relief efforts inside the United 
States.  


 
Having the ability to use the increased micro-purchase and simplified acquisition thresholds 


under section 1903 is critical for DoD and other agencies to support international disaster response 
or specified national emergencies or natural disaster relief efforts inside the United States.   
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 This proposal would provide DoD and other agencies with alternative ways of procuring 
items needed to support international disaster response, national emergencies, or natural disaster.  
This proposal would not, however, change how or when humanitarian assistance is provided or how 
or when national emergencies or natural disaster efforts are carried out. 
 
Budget Implications:  This proposal would amend the applicability of special emergency 
procurement authorities and there would be no additional budget implications.  
 
Changes to Existing Law:  This proposal would make the following changes to section 1903(a) of 
title 41, United States Code: 
 
§ 1903. Special emergency procurement authority 
 


(a) APPLICABILITY—The authorities provided in subsections (b) and (c) apply with respect to 
a procurement of property or services by or for an executive agency that the head of the executive 
agency determines are to be used— 


(1) in support of a contingency operation (as defined in section 101 (a) of title 10); or 
(2) to facilitate the defense against or recovery from nuclear, biological, chemical, or   


radiological attack against the United States. ; 
(3) in support of requests from the United States Agency for International 


Development to facilitate the provision of international disaster assistance pursuant to the 
Foreign Assistance Act of 1961 (22 U.S.C. 2151 et seq.) ; or 


(4) in support of an emergency or major disaster (as those terms are defined in section 
102 of the Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C. 
5122)). 


 


(b) *** 
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SEC. __. LIMITATION ON ALLOWABLE GOVERNMENT CONTRACTOR 1 


COMPENSATION COSTS. 2 


 (a) LIMITATION.— 3 


 (1) CIVILIAN CONTRACTS.—Section 4304(a)(16) of title 41, United States Code, is 4 


amended to read as follows: 5 


 “(16) Costs of compensation of any contractor employee for a fiscal year, 6 


regardless of the contract funding source, to the extent that such compensation exceeds 7 


the annual amount paid to the President in accordance with section 102 of title 3, except 8 


that the head of an executive agency may establish one or more narrowly targeted 9 


exceptions for scientists, engineers, or other specialists upon a determination that such 10 


exceptions are needed to ensure that the executive agency has continued access to needed 11 


skills and capabilities.”.   12 


 (2) DEFENSE CONTRACTS.—Section 2324(e)(1)(P) of title 10, United States Code, 13 


is amended to read as follows: 14 


 “(P) Costs of compensation of any contractor employees for a fiscal year, 15 


regardless of the contract funding source, to the extent that such compensation 16 


exceeds the annual amount paid to the President in accordance with section 102 of 17 


title 3, except that the head of the agency may establish one or more narrowly 18 


targeted exceptions for scientists, engineers, or other specialists upon a 19 


determination that such exceptions are needed to ensure that the agency has 20 


continued access to needed skills and capabilities.”.   21 
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 (3) EFFECTIVE DATE.—The amendments made by this subsection shall apply with 1 


respect to costs of compensation incurred under contracts entered into on or after the date 2 


that is 180 days after the date of the enactment of this Act.   3 


 (b) CONFORMING AMENDMENT.—(1) Section 1127 of title 41, United States Code, is 4 


amended by adding at the end the following new subsection: 5 


 “(c) APPLICABILITY.—This section shall apply only with respect to costs of compensation 6 


incurred under contracts entered into before the date that is 180 days after the date of the 7 


enactment of the National Defense Authorization Act for Fiscal Year 2014.”. 8 


 (2) Section 4301 of title 41, United States Code, is amended by striking paragraph (4). 9 


Section-by-Section Analysis 
 


This proposal would replace the formula for calculating the cap on the amount that the 
Federal government will reimburse Federal contractors for executive compensation with a 
reimbursement cap equal to the amount paid to the President of the United States in accordance 
with section 102 of title 3, United States Code (currently $400,000 annually).  Under current law, 
the cap is determined by the median amount of annual compensation for the five most highly 
compensated management employees at public-owned companies with annual sales over $50 
million.   


 
The proposal would also extend to civilian contractors the reforms made for defense 


contractors in section 803 of the National Defense Authorization Act (NDAA) for Fiscal Year 
(FY) 2012 (Public Law 112-81).  Those reforms broaden application of the cap for defense 
contractors from the contractor’s senior-most executives to all contractor employees.  Similar to 
section 803, the proposal would authorize the head of an executive agency to establish narrowly-
targeted exceptions to the cap for scientists and engineers upon a determination that such 
exceptions are needed to ensure that the agency has continued access to needed skills and 
capabilities.  The proposal would also permit executive agencies to exercise exceptions for other 
specialists based on the same determination.  Changes made by the proposal would apply to costs 
of compensation under contracts entered into on or after 180 days after enactment of this Act.   


 
The proposal is designed to reduce the excessive amount that the Federal Government 


must reimburse its contractors for the compensation paid to their employees.  The current cap, 
which, as explained above, is based on a statutory formula built around the annual compensation 
for the top executives at large publicly-traded companies, is not serving taxpayers well.  As a 
result of the rapid growth over the past 15 years in the compensation that those companies pay to 
their senior executives, taxpayers are being forced to reimburse contractors at a rate which has 
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outpaced the growth of inflation, the growth of Federal salaries, and the wages of most of 
America’s working families.    


 
In the fall of 2011, as part of the Plan for Economic Growth and Deficit Reduction, the 


President proposed to replace the current cap with a new reimbursement cap equal to the 
Executive Schedule Level I pay rate.  In the winter of 2012, Congress expanded the reach of the 
executive compensation cap for defense contractors from the contractor’s senior-most executives 
to all contractor employees and authorized the Secretary of Defense to establish one or more 
narrowly targeted exceptions for scientists and engineers upon a determination that “such 
exceptions are needed to ensure that the Department of Defense has continued access to needed 
skills and capabilities.”   


  
Section 803 did not address civilian contracts (other than those awarded by NASA and 


the Coast Guard).  In addition, section 803 left in place the existing statutory formula, set forth in 
41 U.S.C. 1127, for determining the cap.  While Congress considered a number of proposals in 
2012 to lower the cap, it ultimately decided to leave the current cap in place and instead directed 
the Government Accountability Office to study the impact of tying the cap to either the 
President’s or the Vice President’s salary.  As a result, the Office of Federal Procurement Policy 
was required by existing statutory requirements to publish a notice in the Federal Register 
announcing the 2011 benchmark amount and raising the 2010 cap of $693,951 by 10% to 
$763,029.  (The notice appears in the April 23, 2012 Federal Register, at 
http://www.gpo.gov/fdsys/pkg/FR-2012-04-23/html/2012-9747.htm.)  It is the continued 
required application of this formula, and not any comparable improvement in contractor 
performance (and the benefits that the taxpayers receive from these contracts), that has resulted 
in a one year increase of nearly $70,000 from FY 2010 to FY 2011, and the tripling from FY 
1995 to FY 2011 in the amount that taxpayers can be required to reimburse Federal contractors 
for the compensation that the contractors have chosen to pay to their senior executives.   


 
By lowering the cap, covering all contractor employees (subject to limited, narrowly 


tailored exceptions), and applying these changes Government-wide, the proposal would restore 
fiscal responsibility to the amount that taxpayers are required to reimburse contractors for the 
compensation costs that they have decided to pay to their senior executives and other highly paid 
employees. 
  
Changes to Existing Law:  This proposal would make the following changes to existing law: 
 


TITLE 41, UNITED STATES CODE 
 


§1127. Determining benchmark compensation amount 
 
 (a) DEFINITIONS.—In this section: 
 


 (1) BENCHMARK COMPENSATION AMOUNT.—The term “benchmark compensation 
amount”, for a fiscal year, is the median amount of the compensation provided for all 
senior executives of all benchmark corporations for the most recent year for which data is 
available at the time the determination under subsection (b) is made. 



http://www.gpo.gov/fdsys/pkg/FR-2012-04-23/html/2012-9747.htm
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 (2) BENCHMARK CORPORATION.—The term “benchmark corporation”, with 
respect to a fiscal year, means a publicly-owned United States corporation that has annual 
sales in excess of $50,000,000 for the fiscal year. 
 (3) COMPENSATION.—The term “compensation”, for a fiscal year, means the total 
amount of wages, salary, bonuses, and deferred compensation for the fiscal year, whether 
paid, earned, or otherwise accruing, as recorded in an employer's cost accounting records 
for the fiscal year. 
 (4) FISCAL YEAR.—The term “fiscal year” means a fiscal year a contractor 
establishes for accounting purposes. 
 (5) PUBLICLY-OWNED UNITED STATES CORPORATION.—The term “publicly-owned 
United States corporation” means a corporation— 


 (A) organized under the laws of a State of the United States, the District of 
Columbia, Puerto Rico, or a possession of the United States; and 
 (B) whose voting stock is publicly traded. 


 (6) SENIOR EXECUTIVES.—The term “senior executives”, with respect to a 
contractor, means the 5 most highly compensated employees in management positions at 
each home office and each segment of the contractor. 


 
 (b) DETERMINING BENCHMARK COMPENSATION AMOUNT.—For purposes of section 
4304(a)(16) of this title and section 2324(e)(1)(P) of title 10, the Administrator shall review 
commercially available surveys of executive compensation and, on the basis of the results of the 
review, determine a benchmark compensation amount to apply for each fiscal year. In making 
determinations under this subsection, the Administrator shall consult with the Director of the 
Defense Contract Audit Agency and other officials of executive agencies as the Administrator 
considers appropriate. 
 
 (c) APPLICABILITY.—This section shall apply only with respect to costs of compensation 
incurred under contracts entered into before the date that is 180 days after the date of the 
enactment of the National Defense Authorization Act for Fiscal Year 2014. 


 
* * * * * * 


 
CHAPTER 43—ALLOWABLE COSTS 


§4301. Definitions 
 
 In this chapter: 


 (1) COMPENSATION.—The term “compensation”, for a fiscal year, means the total 
amount of wages, salary, bonuses, and deferred compensation for the fiscal year, whether 
paid, earned, or otherwise accruing, as recorded in an employer's cost accounting records 
for the fiscal year. 
 (2) COVERED CONTRACT.—The term “covered contract” means a contract for an 
amount in excess of $500,000 that is entered into by an executive agency, except that the 
term does not include a fixed—price contract without cost incentives or any firm fixed-
price contract for the purchase of commercial items. 
 (3) FISCAL YEAR.—The term “fiscal year” means a fiscal year established by a 
contractor for accounting purposes. 
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 (4) SENIOR EXECUTIVE.—The term “senior executive”, with respect to a 
contractor, means the 5 most highly compensated employees in management positions at 
each home office and each segment of the contractor. 


 
* * * * * * 


 
§4304. Specific costs not allowable 
 
 (a) SPECIFIC COSTS.—The following costs are not allowable under a covered contract: 
 


 (1) Costs of entertainment, including amusement, diversion, and social activities, 
and any costs directly associated with those costs (such as tickets to shows or sports 
events, meals, lodging, rentals, transportation, and gratuities). 
 (2) Costs incurred to influence (directly or indirectly) legislative action on any 
matter pending before Congress, a State legislature, or a legislative body of a political 
subdivision of a State. 
 (3) Costs incurred in defense of any civil or criminal fraud proceeding or similar 
proceeding (including filing of any false certification) brought by the Federal 
Government where the contractor is found liable or had pleaded nolo contendere to a 
charge of fraud or similar proceeding (including filing of a false certification). 
 (4) Payments of fines and penalties resulting from violations of, or failure to 
comply with, Federal, State, local, or foreign laws and regulations, except when incurred 
as a result of compliance with specific terms and conditions of the contract or specific 
written instructions from the contracting officer authorizing in advance those payments in 
accordance with applicable provisions of the Federal Acquisition Regulation. 
 (5) Costs of membership in any social, dining, or country club or organization. 
 (6) Costs of alcoholic beverages. 
 (7) Contributions or donations, regardless of the recipient. 
 (8) Costs of advertising designed to promote the contractor or its products. 
 (9) Costs of promotional items and memorabilia, including models, gifts, and 
souvenirs. 
 (10) Costs for travel by commercial aircraft that exceed the amount of the 
standard commercial fare. 
 (11) Costs incurred in making any payment (commonly known as a “golden 
parachute payment”) that is— 
 (A) in an amount in excess of the normal severance pay paid by the contractor to 
an employee on termination of employment; and 
 (B) paid to the employee contingent on, and following, a change in management 
control over, or ownership of, the contractor or a substantial portion of the contractor's 
assets. 
 (12) Costs of commercial insurance that protects against the costs of the 
contractor for correction of the contractor's own defects in materials or workmanship. 
 (13) Costs of severance pay paid by the contractor to foreign nationals employed 
by the contractor under a service contract performed outside the United States, to the 
extent that the amount of severance pay paid in any case exceeds the amount paid in the 
industry involved under the customary or prevailing practice for firms in that industry 
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providing similar services in the United States, as determined under the Federal 
Acquisition Regulation. 
 (14) Costs of severance pay paid by the contractor to a foreign national employed 
by the contractor under a service contract performed in a foreign country if the 
termination of the employment of the foreign national is the result of the closing of, or 
the curtailment of activities at, a Federal Government facility in that country at the 
request of the government of that country. 
 (15) Costs incurred by a contractor in connection with any criminal, civil, or 
administrative proceeding commenced by the Federal Government or a State, to the 
extent provided in section 4310 of this title. 
 (16) Costs of compensation of senior executives of contractors for a fiscal year, 
regardless of the contract funding source, to the extent that the compensation exceeds the 
benchmark compensation amount determined applicable for the fiscal year by the 
Administrator under section 1127 of this title. 
 (16) Costs of compensation of any contractor employee for a fiscal year, 
regardless of the contract funding source, to the extent that such compensation exceeds 
the annual amount paid to the President in accordance with section 102 of title 3, except 
that the head of an executive agency may establish one or more narrowly targeted 
exceptions for scientists, engineers, or other specialists upon a determination that such 
exceptions are needed to ensure that the executive agency has continued access to needed 
skills and capabilities. 


  
 (b) WAIVER OF SEVERANCE PAY RESTRICTIONS FOR FOREIGN NATIONALS.—  
 


 (1) EXECUTIVE AGENCY DETERMINATION.—Pursuant to the Federal Acquisition 
Regulation and subject to the availability of appropriations, an executive agency, in 
awarding a covered contract, may waive the application of paragraphs (13) and (14) of 
subsection (a) to that contract if the executive agency determines that— 


 (A) the application of those provisions to that contract would adversely 
affect the continuation of a program, project, or activity that provides significant 
support services for employees of the executive agency posted outside the United 
States; 
 (B) the contractor has taken (or has established plans to take) appropriate 
actions within the contractor's control to minimize the amount and number of 
incidents of the payment of severance pay by the contractor to employees under 
the contract who are foreign nationals; and 
 (C) the payment of severance pay is necessary to comply with a law that is 
generally applicable to a significant number of businesses in the country in which 
the foreign national receiving the payment performed services under the contract 
or is necessary to comply with a collective bargaining agreement. 


  
 (2) SOLICITATION TO INCLUDE STATEMENT ABOUT WAIVER.—An executive agency 
shall include in the solicitation for a covered contract a statement indicating— 


 (A) that a waiver has been granted under paragraph (1) for the contract; or 
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 (B) whether the executive agency will consider granting a waiver and, if 
the executive agency will consider granting a waiver, the criteria to be used in 
granting the waiver. 


 
 (3) DETERMINATION TO BE MADE BEFORE CONTRACT AWARDED.—An executive 
agency shall make the final determination whether to grant a waiver under paragraph (1) 
with respect to a covered contract before award of the contract. 


 
 (c) ESTABLISHMENT OF DEFINITIONS, EXCLUSIONS, LIMITATIONS, AND 
QUALIFICATIONS.—The provisions of the Federal Acquisition Regulation implementing this 
chapter may establish appropriate definitions, exclusions, limitations, and qualifications. A 
submission by a contractor of costs that are incurred by the contractor and that are claimed to be 
allowable under Department of Energy management and operating contracts shall be considered 
a proposal for settlement of indirect costs incurred by the contractor for any period after those 
costs have been accrued. 
 


————— 
 


TITLE 10, UNITED STATES CODE 
 


§2324. Allowable costs under defense contracts 


 
(a) INDIRECT COST THAT VIOLATES A FAR COST PRINCIPLE.—The head of an agency shall 


require that a covered contract provide that if the contractor submits to the agency a proposal for 
settlement of indirect costs incurred by the contractor for any period after such costs have been 
accrued and if that proposal includes the submission of a cost which is unallowable because the 
cost violates a cost principle in the Federal Acquisition Regulation or applicable agency 
supplement to the Federal Acquisition Regulation, the cost shall be disallowed. 
 


* * * * * * 
 


(e) SPECIFIC COSTS NOT ALLOWABLE.—(1) The following costs are not allowable under a 
covered contract: 


(A) Costs of entertainment, including amusement, diversion, and social activities 
and any costs directly associated with such costs (such as tickets to shows or sports 
events, meals, lodging, rentals, transportation, and gratuities). 


(B) Costs incurred to influence (directly or indirectly) legislative action on any 
matter pending before Congress, a State legislature, or a legislative body of a political 
subdivision of a State. 


(C) Costs incurred in defense of any civil or criminal fraud proceeding or similar 
proceeding (including filing of any false certification) brought by the United States 
where the contractor is found liable or has pleaded nolo contendere to a charge of 
fraud or similar proceeding (including filing of a false certification). 


(D) Payments of fines and penalties resulting from violations of, or failure to 
comply with, Federal, State, local, or foreign laws and regulations, except when 
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incurred as a result of compliance with specific terms and conditions of the contract or 
specific written instructions from the contracting officer authorizing in advance such 
payments in accordance with applicable provisions of the Federal Acquisition 
Regulation. 


(E) Costs of membership in any social, dining, or country club or organization. 
(F) Costs of alcoholic beverages. 
(G) Contributions or donations, regardless of the recipient. 
(H) Costs of advertising designed to promote the contractor or its products. 
(I) Costs of promotional items and memorabilia, including models, gifts, and 


souvenirs. 
(J) Costs for travel by commercial aircraft which exceed the amount of the standard 


commercial fare. 
(K) Costs incurred in making any payment (commonly known as a “golden 


parachute payment”) which is— 
(i) in an amount in excess of the normal severance pay paid by the contractor to 


an employee upon termination of employment; and 
(ii) is paid to the employee contingent upon, and following, a change in 


management control over, or ownership of, the contractor or a substantial portion of 
the contractor's assets. 
(L) Costs of commercial insurance that protects against the costs of the contractor 


for correction of the contractor's own defects in materials or workmanship. 
(M) Costs of severance pay paid by the contractor to foreign nationals employed by 


the contractor under a service contract performed outside the United States, to the 
extent that the amount of severance pay paid in any case exceeds the amount paid in 
the industry involved under the customary or prevailing practice for firms in that 
industry providing similar services in the United States, as determined under the 
Federal Acquisition Regulation. 


(N) Costs of severance pay paid by the contractor to a foreign national employed by 
the contractor under a service contract performed in a foreign country if the 
termination of the employment of the foreign national is the result of the closing of, or 
the curtailment of activities at, a United States military facility in that country at the 
request of the government of that country. 


(O) Costs incurred by a contractor in connection with any criminal, civil, or 
administrative proceeding commenced by the United States or a State, to the extent 
provided in subsection (k). 


(P) Costs of compensation of any contractor employee for a fiscal year, regardless 
of the contract funding source, to the extent that such compensation exceeds the 
benchmark compensation amount determined applicable for the fiscal year by the 
Administrator for Federal Procurement Policy under section 1127 of title 41 the 
annual amount paid to the President in accordance with section 102 of title 3, except 
that the head of the agency Secretary of Defense may establish one or more narrowly 
targeted exceptions for scientists, and engineers, or other specialists upon a 
determination that such exceptions are needed to ensure that the agency Department 
of Defense has continued access to needed skills and capabilities. 


 
 (2) ***  
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 (3)(A) Pursuant to the Federal Acquisition Regulation and subject to the availability of 


appropriations, the head of an agency awarding a covered contract (other than a contract to 
which paragraph (2) applies) may waive the application of the provisions of paragraphs (1)(M) 
and (1)(N) to that contract if the head of the agency determines that— 


(i) the application of such provisions to the contract would adversely affect the continuation 
of a program, project, or activity that provides significant support services for members of the 
armed forces stationed or deployed outside the United States; 


(ii) the contractor has taken (or has established plans to take) appropriate actions within the 
contractor's control to minimize the amount and number of incidents of the payment of 
severance pay by the contractor to employees under the contract who are foreign nationals; 
and 


(iii) the payment of severance pay is necessary in order to comply with a law that is 
generally applicable to a significant number of businesses in the country in which the foreign 
national receiving the payment performed services under the contract or is necessary to 
comply with a collective bargaining agreement. 
(B) The head of an agency shall include in the solicitation for a covered contract a statement 


indicating— 
(i) that a waiver has been granted under subparagraph (A) for the contract; or 
(ii) whether the head of the agency will consider granting such a waiver, and, if the agency 


head will consider granting a waiver, the criteria to be used in granting the waiver. 
(C) The head of an agency shall make the final determination regarding whether to grant a 


waiver under subparagraph (A) with respect to a covered contract before award of the contract. 
 
(4) The provisions of the Federal Acquisition Regulation implementing this section may 


establish appropriate definitions, exclusions, limitations, and qualifications. 
 
 


* * * * * * 
 
 
 (l) DEFINITIONS.—In this section: 
 


(1)(A) The term “covered contract” means a contract for an amount in excess of 
$500,000 that is entered into by the head of an agency, except that such term does not 
include a fixed-price contract without cost incentives or any firm fixed-price contract 
for the purchase of commercial items. 


(B) Effective on October 1 of each year that is divisible by five, the amount set 
forth in subparagraph (A) shall be adjusted to the equivalent amount in constant fiscal 
year 1994 dollars. An amount, as so adjusted, that is not evenly divisible by $50,000 
shall be rounded to the nearest multiple of $50,000. In the case of an amount that is 
evenly divisible by $25,000 but is not evenly divisible by $50,000, the amount shall 
be rounded to the next higher multiple of $50,000. 


(2) The term “head of the agency” or “agency head” does not include the Secretary 
of a military department. 
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(3) The term “agency” means the Department of Defense, the Coast Guard, and the 
National Aeronautics and Space Administration. 


(4) The term “compensation”, for a year, means the total amount of wages, salary, 
bonuses and deferred compensation for the year, whether paid, earned, or otherwise 
accruing, as recorded in an employer's cost accounting records for the year. 


[(5) Repealed. Pub. L. 112–81, div. A, title VIII, §803(b), Dec. 31, 2011, 125 Stat. 
1485.] 


(6) The term “fiscal year” means a fiscal year established by a contractor for 
accounting purposes. 


 
———— 





		§2324. Allowable costs under defense contracts






1 


SEC. ___. AFGHANISTAN SECURITY FORCES FUND. 1 


 (a) AUTHORIZATION OF APPROPRIATIONS.—Funds are hereby authorized to be 2 


appropriated for fiscal year 2014 for the Afghanistan Security Forces Fund in the amount of 3 


$7,726,720,000.  4 


 (b) CONTINUATION OF PRIOR AUTHORITIES AND NOTICE AND REPORTING 5 


REQUIREMENTS.—Funds available to the Department of Defense for the Afghanistan Security 6 


Forces Fund for fiscal year 2014 shall be subject to the conditions contained in subsections (b) 7 


through (g) of section 1513 of the National Defense Authorization Act for Fiscal Year 2008 8 


(Public Law 110-181; 122 Stat. 428), as amended by section 1531(b) of the Ike Skelton National 9 


Defense Authorization Act for Fiscal Year 2011 (Public Law 111–383; 124 Stat. 4424). 10 


  (c) LIMITATION.—Of the funds authorized to be appropriated in subsection (a), 11 


$2,615,000,000 shall not be obligated or expended until the Secretary of Defense, with the 12 


approval of the Director of the Office of Management and Budget, notifies the congressional 13 


defense committees that an additional amount is necessary to further develop the capabilities of 14 


the Afghanistan security forces. 15 


 (d) EQUIPMENT DISPOSAL.—The United States may accept equipment procured using 16 


funds authorized under this section in this or prior Acts that was transferred to the security forces 17 


of Afghanistan and returned by such forces to the United States.  The equipment described in this 18 


subsection as well as equipment not yet transferred to the security forces of Afghanistan when 19 


determined by the Commander, Combined Security Transition Command-Afghanistan, or the 20 


Secretary’s designee, to no longer be required for transfer to such forces, may be treated as 21 


stocks of the Department of Defense upon notification to the congressional defense committees. 22 


 







2 


 
 


Section-by-Section Analysis 
 
 This proposal in subsection (a) would authorize $7,726,720,000for the Afghanistan 
Security Forces Fund (ASFF) for fiscal year (FY) 2014.  
 
 Subsection (b) would continue for FY 2014 certain established provisions applicable to 
the ASFF, including use of the funds, transfer authority, and acceptance of contributions. 
 
 Subsection (c) would make $5.1 billion immediately available to the Department of 
Defense and would make another $2.6 billion available for the procurement of additional 
enabling equipment contingent upon pending policy decisions and the progress made by the 
ANSF during FY 2014. 
 
 Subsection (d) relates to disposal of certain equipment. In recent years, ASFF has been 
the principal source of funds for training and equipping the Afghan National Security Forces 
(ANSF).  This equipping process has involved procuring billions of dollars of equipment.  
Although most equipment procured with ASFF has been or will be transferred to the 
Government of Afghanistan, there is some equipment that is not suitable for transfer to the 
ANSF.  Some of this equipment is unsuitable for transfer because it has been damaged during 
shipment to Afghanistan.  Other equipment is no longer suitable for transfer either because the 
requirements of the ANSF changed after the procurement was initiated, or the equipment would 
not meet the current requirements of the ANSF.  At present, such equipment is being stored at 
considerable expense.  Subsection (d) would authorize DoD to treat this equipment as DoD 
stocks.  As DoD stocks, options for use of this equipment would include use by DoD or sale to a 
foreign country, which would recoup funds.   
 
 This proposal also provides that the Government of Afghanistan may return ASFF-
procured equipment to the United States.  The Government of Afghanistan has previously 
expressed an interest in returning some equipment to the United States and this provision would 
authorize the United States to accept the return of such equipment.   
 
Budget Implications:  This proposal would be funded from within the Overseas Contingency 
Operations (OCO) appropriations requested in the Administration’s FY 2014 OCO request.   
 


RESOURCE REQUIREMENTS ($THOUSANDS)  


 FY 2014 FY 
2015 


FY 
2016 


FY 
2017 


FY 
2018 


Appropriation 
From 


Budget 
Activity 


Dash-1 
Line Item 


Program 
Element 


ASFF 7,726,720 - - - - ASFF  ASFF 1001240A 
Total 7,726,720 - - - - -    


 
Changes to Existing Law:  This proposal would not change the text of existing law.  
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SEC. ___. ALTERNATIVE TO REQUIREMENT FOR CONDUCT OF PRELIMINARY 1 


DESIGN REVIEW BEFORE MILESTONE B APPROVAL FOR MAJOR 2 


DEFENSE ACQUISITION PROGRAMS. 3 


 Paragraph (2) of section 2366b(a) of title 10 United States Code, is amended to read as 4 


follows: 5 


 “(2) certifies that the program demonstrates a high likelihood of accomplishing its 6 


intended mission based upon either— 7 


 “(A) a formal assessment by the milestone decision authority of the results 8 


of a preliminary design review conducted before Milestone B approval; or 9 


 “(B) an approved acquisition strategy for the Engineering and 10 


Manufacturing Development Phase that includes a program schedule that 11 


identifies a specific timeframe for the conduct of  a preliminary design review and 12 


post-preliminary design review assessment at an appropriate point after Milestone 13 


B approval; and”. 14 


 


Section-by-Section Analysis 


Section 2366b of title 10, United States Code, as amended by the Weapon Systems 
Acquisition Reform Act of 2009 (P. L. 111-23), requires the conduct of a Preliminary Design 
Review (PDR) and completion of a post-PDR assessment before Milestone B approval as one of 
the criteria that must be met to satisfy the Milestone Decision Authority certification required 
before Milestone B approval. 


 
This proposal would provide an alternative to the pre-Milestone B timing aspect for PDR, 


thus providing the flexibility to conduct PDR when most appropriate for the particular 
program—either before Milestone B or shortly thereafter.  The Department would clarify its 
instruction on the operation of the Defense Acquisition System (5000.02) and the Defense 
Acquisition Guidebook to address the timing of the Preliminary Design Reviews.  The proposed 
legislation would also remove it as a criterion for the section 2366b certification. 
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Budget Implications:  Although savings are not quantifiable, adoption of this proposal would 
eliminate expenditure of funds to conduct a PDR before Milestone B approval in a situation 
where it is too early to establish a meaningful allocated baseline and underlying architecture and 
define a high confidence design. 
 
Changes to Existing Law:  This proposal would make the following changes to section 2366b 
of title 10, United States Code:  
 
§ 2366b. Major defense acquisition programs: certification required before Milestone B 


approval 
 
 (a) CERTIFICATION.—A major defense acquisition program may not receive Milestone B 
approval until the milestone decision authority—  


 (1) has received a business case analysis and certifies on the basis of the analysis 
that—  


 (A) the program is affordable when considering the ability of the 
Department of Defense to accomplish the program’s mission using alternative 
systems;  
 (B) appropriate trade-offs among cost, schedule, and performance 
objectives have been made to ensure that the program is affordable when 
considering the per unit cost and the total acquisition cost in the context of the 
total resources available during the period covered by the future-years defense 
program submitted during the fiscal year in which the certification is made;  
 (C) reasonable cost and schedule estimates have been developed to 
execute, with the concurrence of the Director of Cost Assessment and Program 
Evaluation, the product development and production plan under the program; and  
 (D) funding is available to execute the product development and 
production plan under the program, through the period covered by the future-
years defense program submitted during the fiscal year in which the certification 
is made, consistent with the estimates described in subparagraph (C) for the 
program;  
 


 (2) has received a preliminary design review and conducted a formal post-
preliminary design review assessment, and certifies on the basis of such assessment that 
the program demonstrates a high likelihood of accomplishing its intended mission; and 
 (2) certifies that the program demonstrates a high likelihood of accomplishing its 
intended mission based upon either— 


 (A) a formal assessment by the milestone decision authority of the results 
of a preliminary design review conducted before Milestone B approval; or 
 (B) an approved acquisition strategy for the Engineering and 
Manufacturing Development Phase that includes a program schedule that 
identifies a specific timeframe for the conduct of  a preliminary design review and 
post-preliminary design review assessment at an appropriate point after Milestone 
B approval; and 
 


  (3) further certifies that—  
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 (A) appropriate market research has been conducted prior to technology 
development to reduce duplication of existing technology and products;  
 (B) the Department of Defense has completed an analysis of alternatives 
with respect to the program;  
 (C) the Joint Requirements Oversight Council has accomplished its duties 
with respect to the program pursuant to section 181 (b) of this title, including an 
analysis of the operational requirements for the program;  
 (D) the technology in the program has been demonstrated in a relevant 
environment, as determined by the Milestone Decision Authority on the basis of 
an independent review and assessment by the Assistant Secretary of Defense for 
Research and Engineering;  
 (E) life-cycle sustainment planning, including corrosion prevention and 
mitigation planning, has identified and evaluated relevant sustainment costs 
throughout development, production, operation, sustainment, and disposal of the 
program, and any alternatives, and that such costs are reasonable and have been 
accurately estimated;  
 (F) an estimate has been made of the requirements for core depot-level 
maintenance and repair capabilities, as well as the associated logistics capabilities 
and the associated sustaining workloads required to support such requirements; 
and  
 (G) the program complies with all relevant policies, regulations, and 
directives of the Department of Defense. 
 


 (b) CHANGES TO CERTIFICATION.—(1) The program manager for a major defense 
acquisition program that has received certification under subsection (a) shall immediately notify 
the milestone decision authority of any changes to the program or a designated major 
subprogram of such program that—  


 (A) alter the substantive basis for the certification of the milestone decision 
authority relating to any component of such certification specified in paragraph (1) or (2) 
of subsection (a); or  
 (B) otherwise cause the program or subprogram to deviate significantly from the 
material provided to the milestone decision authority in support of such certification.  


 (2) Upon receipt of information under paragraph (1), the milestone decision authority 
may withdraw the certification concerned or rescind Milestone B approval if the milestone 
decision authority determines that such certification or approval is no longer valid.  
 
 (c) SUBMISSION TO CONGRESS.—(1) The certification required under subsection (a) with 
respect to a major defense acquisition program shall be submitted to the congressional defense 
committees with the first Selected Acquisition Report submitted under section 2432 of this title 
after completion of the certification.  
 (2) A summary of any information provided to the milestone decision authority pursuant 
to subsection (b) and a description of the actions taken as a result of such information shall be 
submitted with the first Selected Acquisition Report submitted under section 2432 of this title 
after receipt of such information by the milestone decision authority.  
 



http://www.law.cornell.edu/uscode/text/10/181

http://www.law.cornell.edu/uscode/text/10/usc_sec_10_00000181----000-#b

http://www.law.cornell.edu/uscode/text/10/2432

http://www.law.cornell.edu/uscode/text/10/2432
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 (d) WAIVER FOR NATIONAL SECURITY.—(1) The milestone decision authority may, at the 
time of Milestone B approval or at the time that such milestone decision authority withdraws a 
certification or rescinds Milestone B approval pursuant to subsection (b)(2), waive the 
applicability to a major defense acquisition program of one or more components (as specified in 
paragraph (1), (2), or (3) of subsection (a)) of the certification requirement if the milestone 
decision authority determines that, but for such a waiver, the Department would be unable to 
meet critical national security objectives.  
 (2) Whenever the milestone decision authority makes such a determination and 
authorizes such a waiver—  


 (A) the waiver, the determination, and the reasons for the determination shall be 
submitted in writing to the congressional defense committees within 30 days after the 
waiver is authorized; and  
 (B) the milestone decision authority shall review the program not less often than 
annually to determine the extent to which such program currently satisfies the 
certification components specified in paragraphs (1), (2), and (3) of subsection (a) until 
such time as the milestone decision authority determines that the program satisfies all 
such certification components.  


 (3) The requirement in paragraph (2)(B) shall not apply to a program for which a 
certification was required pursuant to section 2433a (c) of this title if the milestone decision 
authority—  


 (A) determines in writing that—  
 (i) the program has reached a stage in the acquisition process at which it 
would not be practicable to meet the certification component that was waived; and  
 (ii) the milestone decision authority has taken appropriate alternative 
actions to address the underlying purposes of such certification component; and  


 (B) submits the written determination, and an explanation of the basis for the 
determination, to the congressional defense committees.  
 


 (e) DESIGNATION OF CERTIFICATION STATUS IN BUDGET DOCUMENTATION.—Any budget 
request, budget justification material, budget display, reprogramming request, Selected 
Acquisition Report, or other budget documentation or performance report submitted by the 
Secretary of Defense to the President regarding a major defense acquisition program receiving a 
waiver pursuant to subsection (d) shall prominently and clearly indicate that such program has 
not fully satisfied the certification requirements of this section until such time as the milestone 
decision authority makes the determination that such program has satisfied all such certification 
components.  
 
 (f) NONDELEGATION.—The milestone decision authority may not delegate the 
certification requirement under subsection (a) or the authority to waive any component of such 
requirement under subsection (d).  
 
 (g) DEFINITIONS.—In this section:  


 (1) The term “major defense acquisition program” means a Department of 
Defense acquisition program that is a major defense acquisition program for purposes of 
section 2430 of this title.  



http://www.law.cornell.edu/uscode/text/10/2433a

http://www.law.cornell.edu/uscode/text/10/usc_sec_10_00002433---a000-#c

http://www.law.cornell.edu/uscode/text/10/2430
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 (2) The term “designated major subprogram” means a major subprogram of a 
major defense acquisition program designated under section 2430a(a)(1) of this title.  
 (3) The term “milestone decision authority”, with respect to a major defense 
acquisition program, means the individual within the Department of Defense designated 
with overall responsibility for the program.  
 (4) The term “Milestone B approval” has the meaning provided that term in 
section 2366(e)(7) of this title.  
 (5) The term “core logistics capabilities” means the core logistics capabilities 
identified under section 2464(a) of this title.  


  



http://www.law.cornell.edu/uscode/text/10/2430a

http://www.law.cornell.edu/uscode/text/10/2430a

http://www.law.cornell.edu/uscode/text/10/2366

http://www.law.cornell.edu/uscode/text/10/2366

http://www.law.cornell.edu/uscode/text/10/2464

http://www.law.cornell.edu/uscode/text/10/2464



		§ 2366b. Major defense acquisition programs: certification required before Milestone B approval
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SEC. ___. AUTHORITY TO EMPLOY CIVILIAN FACULTY MEMBERS AT INTER-1 


AMERICAN DEFENSE COLLEGE. 2 


 Section 1595(c) of title 10, United States Code, is amended by adding at the end the 3 


following new paragraph: 4 


 “(5) The Inter-American Defense College.”.   5 


 
Section-by-Section Analysis 


 
 The Inter-American Defense College (IADC) is a senior-service, international, joint 
academic institution that serves as a center for security and defense studies serving military, 
national police and government civilians from nations throughout the Western Hemisphere.  The 
IADC in 50 years of existence has over 2,500 graduates, who include over 775 General and Flag 
Officers, 31 Ministers and 3 Heads of State.  Through its focus on strategic engagement the 
IADC has developed a robust alumni network of senior military, government and non-
government leaders with significant impact on defense and security in the hemisphere.  The 
IADC provides an education without equal in terms of number of partner, and non-partner 
nations contributing material and personnel to a single organization for the purposes of 
strengthening security relationships and developing an advance educational background. 
 
 The IADC is one component of the Inter-American Defense Board (IADB), and is 
subordinate to the Council of Delegates, comprised of delegations from 27 nations of the 
Organization of the American States, including the United States Government, represented at the 
IADB, by J-5 Western Hemisphere (WHEM).  The Council has mandated that the IADC seek to 
achieve an advanced level of education, specifically seeking the capability to bestow a Master’s 
Degree.  In order to achieve this end, the IADC is directed to see accreditation by a U.S. 
accrediting institution.  One requirement for accreditation is a permanent, professional faculty 
teaching coursework at the IADC.   


 
Additionally, the IADC has entered into a Memorandum of Understanding with the U.S. 


Delegation to the IADB (J-5 WHEM) and the Office of the Assistant Secretary of Defense for 
Homeland Defense and Americas’ Security Affairs (OASD(HD&ASA)) in which the IADC is 
given a role “commensurate with the standards of U.S. senior service colleges.”  Currently, 
Department of Defense educational institutions, primarily the National Defense University, have 
Title 10 authority to hire civilians as professors, instructors or lecturers, to include international 
personnel.   


 
Therefore, the IADC seeks similar Title 10 authority to hire international civilians as 


professors, instructors and lecturers as a key component to satisfying the requirements placed on 
the IADC.   
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 This provision is necessary for the IADC to maintain a permanent faculty required to 
teach an advanced course in Hemispheric Defense and Security for senior military and 
governmental civilians from Western Hemisphere nations.  With this requirement fulfilled, the 
IADC can pursue accreditation from a U.S. accrediting institution to bestow a Masters of Arts 
degree to its students.  The IADC has played an integral role within an international context in 
strengthening defense and security in the hemisphere for over 50 years.   
 
Budgetary Implication: This proposal would not increase the overall budget requirements of 
the Department of Defense.  The IADC is currently funded at an appropriate manning level for 
U.S. civilians.  As an international organization, the IADC currently hires on a contract basis 
international instructors, but this yearly instruction contracting does not satisfy the required goal 
of a recognized and accredited academic program, by the IADB and approved by the U.S. 
Delegation to the IADB.  Therefore, with this authority, the IADC will hire international 
professors in lieu of the two U.S. GS-15 personnel currently funded at the College, obligating no 
additional costs. 
 


RESOURCE REQUIREMENTS ($MILLIONS) 


 FY 
2014 


FY 
2015 


FY 
2016 


FY 
2017 


FY 
2018 


Appropriation 
From 


Budget 
Activity 


Dash-1 
Line 
Item 


Program 
Element 


JCS 0 0 0 0 0     
Total 0 0 0 0 0     


 
Changes to Existing Law:  This proposal would amend section 1595 of title 10, United States 
Code, as follows: 
 
§ 1595. Civilian faculty members at certain Department of Defense schools: employment 


and compensation 
(a) AUTHORITY OF SECRETARY.—The Secretary of Defense may employ as many 


civilians as professors, instructors, and lecturers at the institutions specified in subsection (c) as 
the Secretary considers necessary.  


(b) COMPENSATION OF FACULTY MEMBERS.—The compensation of persons employed 
under this section shall be as prescribed by the Secretary.  


(c) COVERED INSTITUTIONS.—This section applies with respect to the following 
institutions of the Department of Defense: 


(1) The National Defense University. 
(2) The Foreign Language Center of the Defense Language Institute. 
(3) The English Language Center of the Defense Language Institute. 
(4) The Western Hemisphere Institute for Security Cooperation. 
(5) The Inter-American Defense College. 


(d) APPLICATION TO FACULTY MEMBERS AT NDU.—In the case of the National Defense 
University, this section applies with respect to persons selected by the Secretary for employment 
as professors, instructors, and lecturers at the National Defense University after February 27, 
1990.  


 





		§ 1595. Civilian faculty members at certain Department of Defense schools: employment and compensation
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SEC. 1022. REVISIONS TO DEPARTMENT OF DEFENSE AUTHORITY TO PROVIDE 1 


SUPPORT FOR COUNTER-DRUG ACTIVITIES OF OTHER AGENCIES. 2 


 (a) EXTENSION OF AUTHORITY.—Subsection (a) of section 1004 of the National Defense 3 


Authorization Act for Fiscal Year 1991 (Public Law 101-510; 10 U.S.C. 374 note) is amended 4 


by striking “During fiscal years 2002 through 2014” and inserting “During fiscal years 2002 5 


through 2018”. 6 


 (b) AUTHORITY TO PROVIDE CERTAIN EQUIPMENT OR SERVICES.—Subsection (b)(4) of 7 


such section is amended by inserting before the period at the end the following: “, including the 8 


provision of non-lethal equipment or services necessary for the operation of such bases or 9 


facilities, other than any equipment specifically identified in section 1033 of the National 10 


Defense Authorization Act for Fiscal Year 1998 (Public Law 105-85; 111 Stat. 1881), and the 11 


provision of ammunition up to .50 caliber for United States Federal law enforcement agencies 12 


operating outside the United States”. 13 


SEC. 1023. EXTENSION AND EXPANSION OF AUTHORITY TO PROVIDE 14 


ADDITIONAL SUPPORT FOR COUNTER-DRUG ACTIVITIES OF 15 


CERTAIN FOREIGN GOVERNMENTS. 16 


 (a) EXTENSION OF AUTHORITY.—Subsection (a)(2) of section 1033 of the National 17 


Defense Authorization Act for Fiscal Year 1998 (Public Law 105-85; 111 Stat. 1881), as most 18 


recently amended by section 1012 of the National Defense Authorization Act for Fiscal Year 19 


2013 (Public Law 112-239; 126 Stat. 1907), is further amended by striking “2013” and inserting 20 


“2015”. 21 


 (b) ADDITIONAL GOVERNMENTS ELIGIBLE TO RECEIVE SUPPORT.—Subsection (b) of such 22 


section is further amended by adding at the end the following new paragraphs:  23 
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 “(36) The Government of Bangladesh. 1 


 “(37) The Government of Yemen.”. 2 


 (c) MAXIMUM AMOUNT OF SUPPORT.—Subsection (e)(2) of such section is further 3 


amended by striking “2013” and inserting “2015”. 4 


SEC. 1024. EXTENSION OF AUTHORITY FOR JOINT TASK FORCES TO PROVIDE 5 


SUPPORT TO LAW ENFORCEMENT AGENCIES. 6 


 Subsection (b) of section 1022 of the National Defense Authorization Act for Fiscal Year 7 


2004 (Public Law 108-136; 10 U.S.C. 371 note) is amended by striking “2013” and inserting 8 


“2015”.  9 


 
Section-by-Section Analysis 


 
 This proposal consists of three proposed sections (1022, 1023, and 1024) relating to 
counter-drug activities of the Department of Defense (DoD). 
 
SEC. 1022: REVISIONS TO DEPARTMENT OF DEFENSE AUTHORITY TO 
PROVIDE SUPPORT FOR COUNTER-DRUG ACTIVITIES OF OTHER AGENCIES 
 
 Section 1022 amends the authority provided in section 1004 of the National Defense 
Authorization Act (NDAA) for Fiscal Year (FY) 1991 (Public Law 101–510; 104 Stat. 1629; 10 
U.S.C. 374 note) (referred to as “section 1004 authority”).  For two decades, section 1004 has 
provided the backbone of DoD counternarcotics support to State, local, Federal, and foreign law 
enforcement partners. Current section 1004 authority expires at the end of FY 2014.  Subsection 
(a) provides an extension of authority through FY 2018 to improve out-year planning by aligning 
the authority with the DoD five-year program objective memorandum (POM) cycle.  
 


Subsection (b) clarifies the current authority to establish and operate bases of operations 
and training facilities pursuant to subsection (b)(4) of section 1004 and includes the authority to 
provide certain categories of equipment to make those facilities fully functional.  Examples of 
the types of equipment this provision would cover include general office furniture, computers 
and other information technology hardware, and telephones and other communications 
equipment.  The proposal reconfirms that section 1004 is not a general equipment transfer 
authority and does not include equipment listed under section 1033 of the NDAA for FY 2008, 
as amended.  Subsection (b) also includes a provision that would allow DoD to provide, under 
section 1004 authority, certain types of ammunition to U.S. Federal law enforcement personnel 
who are increasingly performing training, mentoring, and advisory activities in hostile 
environments, both inside and outside presidentially declared combat zones.  Adoption of this 
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provision ensures that the DoD can provide the equipment necessary for the force protection of 
law enforcement personnel assigned to hostile environments that perform functions contributing 
to DoD national security objectives.  


 
None of these changes would amend longstanding DoD policy that DoD personnel will 


not directly participate in searches, seizures, arrests or similar activity unless such personnel are 
otherwise authorized by law.  Except in presidentially declared combat zones, DoD personnel 
will not accompany United States drug law enforcement agents or host nation law enforcement 
and security forces on actual counternarcotics field operations. 
 
SEC. 1023. EXTENSION AND EXPANSION OF AUTHORITY TO PROVIDE 
ADDITIONAL SUPPORT FOR COUNTER-DRUG ACTIVITIES OF CERTAIN 
FOREIGN GOVERNMENTS. 
 
 This proposal would make several changes to section 1033 of the National Defense 
Authorization Act for Fiscal Year 1998.  The proposal would add two additional nations to the 
list of countries eligible for section 1033 support.  The requests were made and justified by U.S. 
Pacific Command and U.S. Central Command.  The proposed additional countries are situated 
either along key drug smuggling routes or are facing an increasing threat of narco-terrorism.  
Enhancing the interdiction capabilities of the proposed additional countries is critical to U.S. 
efforts for stemming the flow of illicit drugs and for reducing the threat of narco-terrorism 
globally.  All DoD international counternarcotics support, including section 1033 support, is 
approved by the Ambassador and U.S. Embassy Country Team and coordinated with the U.S. 
Department of State’s Bureau for International Narcotics and Law Enforcement Affairs.  Section 
1033 support requires the host nation, and the Secretary of Defense, to certify that appropriate 
safeguards are in place to ensure proper accountability of equipment that is provided.  Finally, 
each section 1033 project is subject to a 60-day congressional notification period for review by 
the House and Senate defense and foreign affairs committees. 
 
 This proposal also would extend by two years, through FY 2015, the authorities provided 
in section 1033.  
 
SEC. 1024: EXTENSION OF AUTHORITY FOR JOINT TASK FORCES TO PROVIDE 
SUPPORT TO LAW ENFORCEMENT AGENCIES. 
 
 The current authority under section 1022 of the NDAA for FY 2004, which expires at the 
end of FY 2013, authorizes a joint DoD task force that provides support to law enforcement 
agencies conducting counter-drug activities to also provide, subject to all applicable laws and 
regulations, support to law enforcement agencies conducting counter-terrorism activities.  
Although this authority has been used sparingly, it has often proven invaluable in accomplishing 
broader U.S. national security objectives.  The proposal would authorize support through the end 
of FY 2015 in order to avoid a temporary lapse in authority if the FY 2014 NDAA is not enacted 
prior to the end of FY 2014.   
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Budget Implications:  There are no additional resources required to implement this authority.  All 
costs will be absorbed within the annual appropriations of the Drug Interdiction and Counter Drug 
Activities, Defense Account.  
 
Section 1022:  Funds used under this authority would come from the Drug Interdiction and 
Counter-Drug Activities, Defense appropriation. 
 


RESOURCE REQUIREMENTS ($MILLIONS) 


 FY 
2014 


FY 
2015 


FY 
2016 


FY 
2017 


FY 
2018 


Appropriation 
From 


Budget 
Activity 


Dash-1 
Line 
Item 


Program 
Element 


 $370.7 $387.6 $396.7 $414.1 $424.3 


Drug 
Interdiction 
and Counter 


Drug 
Activities, 
Defense 


01 0105D 0208889D 


Total $370.7 $387.6 $396.7 $414.1 $424.3     
 
Section 1023:  Funds used under this authority would come from the Drug Interdiction and 
Counter-Drug Activities, Defense appropriation. The current cap on section 1033 authority is 
$100 million per year. 
 


RESOURCE REQUIREMENTS ($MILLIONS) 


 FY 
2013 


FY 
2014 


FY 
2015 


FY 
2016 


FY 
2017 


Appropriation 
From 


Budget 
Activity 


Dash-1 
Line Item 


Program 
Element 


 $100 $100 $100 $100 $100 
Drug Interdiction 
and Counter Drug 
Activities, Defense 


01 0105D 0208889D 


Total $100 $100 $100 $100 $100     
 
Section 1024:  Funds used under this authority would come from the Drug Interdiction and 
Counter-Drug Activities, Defense appropriation. 
 


RESOURCE REQUIREMENTS ($MILLIONS) 


 FY 
2013 


FY 
2014 


FY 
2015 


FY 
2016 


FY 
2017 


Appropriation 
From 


Budget 
Activity 


Dash-1 
Line 
Item 


Program 
Element 


 $20 $20 $20 $20 $20 


Drug Interdiction 
and Counter Drug 


Activities, 
Defense 


01 0105D 0208889D 


Total $20 $20 $20 $20 $20     
 
Changes to Existing Law:  Sections 1022-1024 of this proposal would make the following 
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changes to existing law: 
 
Section 1022 of this proposal would make the following changes to section 1004 of the National 
Defense Authorization Act for Fiscal Year 1991 (Public Law 101–510; 104 Stat. 1629; 10 U.S.C. 
374 note), as most recently amended by section 1005 of the National Defense Authorization Act 
for Fiscal Year 2012 (Public Law 112-81): 
 
SEC. 1004.  ADDITIONAL SUPPORT FOR COUNTER-DRUG ACTIVITIES. 
 (a) SUPPORT TO OTHER AGENCIES.—During fiscal years 2002 through 2014 2018, the 
Secretary of Defense may provide support for the counter-drug activities of any other department 
or agency of the Federal Government or of any State, local, tribal, or foreign law enforcement 
agency for any of the purposes set forth in subsection (b) if such support is requested— 


 (1) by the official who has responsibility for the counterdrug activities of the 
department or agency of the Federal Government, in the case of support for other 
departments or agencies of the Federal Government; 
 (2) by the appropriate official of a State, or local, or tribal government, in the case 
of support for State, or local, or tribal law enforcement agencies; or 
 (3) by an appropriate official of a department or agency of the Federal 
Government that has counter-drug responsibilities, in the case of support for foreign law 
enforcement agencies. 


 (b) TYPES OF SUPPORT.—The purposes for which the Secretary of Defense may provide 
support under subsection (a) are the following: 


 (1) The maintenance and repair of equipment that has been made available to any 
department or agency of the Federal Government or to any State or local, or tribal 
government by the Department of Defense for the purposes of— 


 (A) preserving the potential future utility of such equipment for the 
Department of Defense; and 
 (B) upgrading such equipment to ensure compatibility of that equipment 
with other equipment used by the Department of Defense. 


 (2) The maintenance, repair, or upgrading of equipment (including computer 
software), other than equipment referred to in paragraph (1) for the purpose of— 


 (A) ensuring that the equipment being maintained or repaired is 
compatible with equipment used by the Department of Defense; and 
 (B) upgrading such equipment to ensure the compatibility of that 
equipment with equipment used by the Department of Defense. 


 (3) The transportation of personnel of the United States and foreign countries 
(including per diem expenses associated with such transportation), and the transportation 
of supplies and equipment, for the purpose of facilitating counter-drug activities within or 
outside the United States. 
 (4) The establishment (including an unspecified minor military construction 
project) and operation of bases of operations or training facilities for the purpose of 
facilitating counter-drug activities of the Department of Defense or any Federal, State, or 
local, or tribal law enforcement agency within or outside the United States or for the 
purpose of facilitating counter-drug activities of a foreign law enforcement agency 
outside the United States, including the provision of non-lethal equipment or services 
necessary for the operation of such bases or facilities, other than any equipment 
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specifically identified in section 1033 of the National Defense Authorization Act for 
Fiscal Year 1998 (Public Law 105-85; 111 Stat. 1881), and the provision of 
ammunition up to .50 caliber for United States Federal law enforcement agencies 
operating outside the United States. 
 (5) Counter-drug related training of law enforcement personnel of the Federal 
Government, of State, and local, and tribal governments, and of foreign countries, 
including associated support expenses for trainees and the provision of materials 
necessary to carry out such training. 
 (6) The detection, monitoring, and communication of the movement of— 


 (A) air and sea traffic within 25 miles of and outside the geographic 
boundaries of the United States; and 
 (B) surface traffic outside the geographic boundary of the United States 
and within the United States not to exceed 25 miles of the boundary if the initial 
detection occurred outside of the boundary. 


 (7) Construction of roads and fences and installation of lighting to block drug 
smuggling corridors across international boundaries of the United States. 
 (8) Establishment of command, control, communications, and computer networks 
for improved integration of law enforcement, active military, and National Guard 
activities. 
 (9) The provision of linguist and intelligence analysis services. 
 (10) Aerial and ground reconnaissance. 


 (c) LIMITATION ON COUNTER-DRUG REQUIREMENTS.—The Secretary of Defense may not 
limit the requirements for which support may be provided under subsection (a) only to critical, 
emergent, or unanticipated requirements. 
 (d) CONTRACT AUTHORITY.—In carrying out subsection (a), the Secretary of Defense 
may acquire services or equipment by contract for support provided under that subsection if the 
Department of Defense would normally acquire such services or equipment by contract for the 
purpose of conducting a similar activity for the Department of Defense. 
 (e) LIMITED WAIVER OF PROHIBITION.—Notwithstanding section 376 of title 10, United 
States Code, the Secretary of Defense may provide support pursuant to subsection (a) in any case 
in which the Secretary determines that the provision of such support would adversely affect the 
military preparedness of the United States in the short term if the Secretary determines that the 
importance of providing such support outweighs such short-term adverse effect. 
 (f) CONDUCT OF TRAINING OR OPERATION TO AID CIVILIAN AGENCIES.—In providing 
support pursuant to subsection (a), the Secretary of Defense may plan and execute otherwise 
valid military training or operations (including training exercises undertaken pursuant to section 
1206(a) of the National Defense Authorization Act for Fiscal Years 1990 and 1991 (Public Law 
101–189; 103 Stat. 1564)) for the purpose of aiding civilian law enforcement agencies. 
 (g) RELATIONSHIP TO OTHER LAWS.—(1) The authority provided in this section for the 
support of counter-drug activities by the Department of Defense is in addition to, and except as 
provided in paragraph (2), not subject to the requirements of chapter 18 of title 10, United States 
Code. 
 (2) Support under this section shall be subject to the provisions of section 375 and, except 
as provided in subsection (e), section 376 of title 10, United States Code. 
 (h) CONGRESSIONAL NOTIFICATION OF FACILITIES PROJECTS.—(1) When a decision is 
made to carry out a military construction project described in paragraph (2), the Secretary of 
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Defense shall submit to the congressional defense committees written notice of the decision, 
including the justification for the project and the estimated cost of the project. The project may 
be commenced only after the end of the 21-day period beginning on the date on which the 
written notice is received by Congress. 
 (2) Paragraph (1) applies to an unspecified minor military construction project that— 


 (A) is intended for the construction, modification, or repair of any facility for the 
purposes set forth in subsection (b)(4); and 
 (B) has an estimated cost of more than $500,000. 


 (3) This subsection may not be construed as an authorization for the use of funds for any 
military construction project that would exceed the approved cost limitations of an unspecified 
minor military construction project under section 2805(a)(2) of title 10, United States Code.   
 (i) DEFINITIONS RELATING TO TRIBAL GOVERNMENTS.—In this section: 


 (1) The term “Indian tribe” means a federally recognized Indian tribe. 
 (2) The term “tribal government” means the governing body of an Indian tribe, 
the status of whose land is “Indian country” as defined in section 1151 of title 18, United 
States Code, or held in trust by the United States for the benefit of the Indian tribe. 
 (3) The term “tribal law enforcement agency” means the law enforcement agency 
of a tribal government. 


 
————— 


Section 1023 of this proposal would make the following changes to section 1033 of the National 
Defense Authorization Act for Fiscal Year 1998 [Public Law No. 105-85, Nov. 18, 1997, 
amended by §1021, Floyd D. Spence National Defense Authorization Act for Fiscal Year 
2001, Pub. L. No. 106-398; §1021, NDAA for FY 2004, Pub. L. No. 108-136; §1022, John 
Warner NDAA for FY 2007, Pub. L. No. 109-364; §1022, NDAA for FY 2008, Pub. L. No. 
110-181; §1024 of the Duncan Hunter NDAA for FY 2009, Pub. L. No. 110-417; §1014 of 
the NDAA for FY 2010, Pub. L. 111-84; §1014 of the Ike Skelton NDAA for FY 2011, Pub. 
L. No. 111-383, §1006 of the NDAA for FY 2012, Pub. L. 112-81; and §1012 of the NDAA 
for FY 2013, Pub. L. 112-239]:  
 
SEC. 1033. AUTHORITY TO PROVIDE ADDITIONAL SUPPORT FOR 


COUNTER-DRUG ACTIVITIES OF OTHER COUNTRIES.  
(a) AUTHORITY TO PROVIDE SUPPORT.—(1) Subject to subsection (f), the Secretary of 


Defense may provide any of the foreign governments named in subsection (b) with the support 
described in subsection (c) for the counter-drug activities of that government. In providing 
support to a government under this section, the Secretary of Defense shall consult with the 
Secretary of State. The support provided under the authority of this section shall be in addition to 
support provided to the governments under any other provision of law. 
 (2) The authority to provide support to a government under this section expires 
September 30, 2013 2015.  
 (b) GOVERNMENTS ELIGIBLE TO RECEIVE SUPPORT.—The foreign governments eligible to 
receive counter-drug support under this section are as follows: 


(1) The Government of Peru. 
(2) The Government of Colombia. 
(3) The Government of Afghanistan. 
(4) The Government of Bolivia. 
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(5) The Government of Ecuador. 
(6) The Government of Pakistan. 
(7) The Government of Tajikistan. 
(8) The Government of Turkmenistan. 
(9) The Government of Uzbekistan. 
(10) The Government of Azerbaijan. 
(11) The Government of Kazakhstan. 
(12) The Government of Kyrgyzstan. 
(13) The Government of Armenia. 
(14) The Government of Guatemala. 
(15) The Government of Belize. 
(16) The Government of Panama. 
(17) The Government of Mexico. 
(18) The Government of the Dominican Republic. 
(19) The Government of Guinea-Bissau. 
(20) The Government of Senegal. 
(21) The Government of El Salvador. 
(22) The Government of Honduras. 
(23) Government of Benin. 
(24) Government of Cape Verde. 
(25) Government of The Gambia. 
(26) Government of Ghana. 
(27) Government of Guinea. 
(28) Government of Ivory Coast. 
(29) Government of Jamaica. 
(30) Government of Liberia. 
(31) Government of Mauritania. 
(32) Government of Nicaragua. 
(33) Government of Nigeria. 
(34) Government of Sierra Leone. 
(35) Government of Togo. 
(36) The Government of Bangladesh. 
(37) The Government of Yemen. 


 (c) TYPES OF SUPPORT.—The authority under subsection (a) is limited to the provision of 
the following types of support to a government named in subsection (b): 


 (1) The types of support specified in paragraphs (1), (2), and (3) of section 
1031(b) of the National Defense Authorization Act for Fiscal Year 1997 (Public Law 
104-201; 110 Stat. 2637). 
 (2) The transfer of patrol boats, vehicles, and, subject to section 484(a) of the 
Foreign Assistance Act of 1961 (22 U.S.C. 2291c(a)), aircraft. 
 (3) The maintenance and repair or upgrade of equipment of the government that is 
used for counter-drug activities. 
 (4) The transfer of detection, interception, monitoring and testing equipment. 
 (5) For the Government of Afghanistan only, individual and crew served weapons 
of 50 caliber or less and ammunition for such weapons for counter-narcotics security 
forces. 
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 (d) APPLICABILITY OF OTHER SUPPORT AUTHORITIES.—Except as otherwise provided in 
this section, the provisions of section 1004 of the National Defense Authorization Act for Fiscal 
Year 1991 (Public Law 101-510; 10 U.S.C. 374 note), shall apply to the provision of support 
under this section. 


(e) FISCAL YEAR 1998 FUNDING; LIMITATION ON OBLIGATIONS.—(1) Of the amount 
authorized to be appropriated under section 301(20) for drug interdiction and counter-drug 
activities, an amount not to exceed $9,000,000 shall be available for the provision of support 
under this section. 
 (2) Amounts made available to carry out this section shall remain available until 
expended, except that the total amount obligated and expended under this section may not 
exceed $20,000,000 during any of the fiscal years 1999 through 2003, $40,000,000 during any of 
the fiscal years 2004 through 2006, $60,000,000 during either of the fiscal years 2007 and 2008, 
or $100,000,000 during any of the fiscal years 2009 through 2013 2015. 
 


* * * * * 
 


————— 
 


Section 1024 of this proposal would make the following changes to section 1022 of the National 
Defense Authorization Act for Fiscal Year 2004 (Public Law 108-136; 10 U.S.C. 371 note): 
 
SEC. 1022. AUTHORITY FOR JOINT TASK FORCES TO SUPPORT LAW 


ENFORCEMENT AGENCIES CONDUCTING COUNTERTERRORISM 
ACTIVITIES. 


 (a) AUTHORITY.—A joint task force of the Department of Defense that provides support to 
law enforcement agencies conducting counter-drug activities may also provide, subject to all 
applicable laws and regulations, support to law enforcement agencies conducting counter-
terrorism activities. 
 (b) AVAILABILITY OF FUNDS.—During fiscal years 2006 through 2013 2014, funds 
available to a joint task force to support counter-drug activities may also be used to provide the 
counter-terrorism support authorized by subsection (a). 
 (c) ANNUAL REPORT.—Not later than December 31 of each year after 2008 in which the 
authority in subsection (a) is in effect, the Secretary of Defense shall submit to Congress a report 
setting forth, for the one-year period ending on the date of such report, the following:  


 (1) An assessment of the effect on counter-drug and counter-terrorism activities 
and objectives of using counter-drug funds of a joint task force to provide 
counterterrorism support authorized by subsection (a). 
 (2) A description of the type of support and any recipient of support provided 
under subsection (a).  
 (3) A list of current joint task forces conducting counterdrug operations. 
 (4) A certification by the Secretary of Defense that any support provided under 
subsection (a) during such one-year period was provided in compliance with the 
requirements of subsection (d).  


 (d) CONDITIONS.—(1) Any support provided under subsection (a) may only be provided in 
the geographic area of responsibility of the joint task force. 
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 (2)(A) Support for counter-terrorism activities provided under subsection (a) may only be 
provided if the Secretary of Defense determines that the objectives of using the counter-drug 
funds of any joint task force to provide such support relate significantly to the objectives of 
providing support for counter-drug activities by that joint task force or any other joint task force. 


(B) The Secretary of Defense may waive the requirements of subparagraph (A) if the 
Secretary determines that such a waiver is vital to the national security interests of the United 
States. The Secretary shall promptly submit to Congress notice in writing of any waiver issued 
under this paragraph.  
 (C) The Secretary of Defense may delegate any responsibility of the Secretary under 
subparagraph (B) to the Deputy Secretary of Defense or to the Under Secretary of Defense for 
Policy. Except as provided in the preceding sentence, such a responsibility may not be delegated 
to any official of the Department of Defense or any other official. 
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SEC. ____. MODIFICATION OF ELIGIBILITY FOR ASSOCIATE DEGREE 1 


PROGRAMS UNDER THE COMMUNITY COLLEGE OF THE AIR 2 


FORCE. 3 


 Section 9315(b) of title 10, United States Code, is amended by adding at the end the 4 


following new paragraph: 5 


“(3) Enlisted members of the armed forces other than the Air Force participating 6 


in joint-service medical training and education or who are serving as instructors in such 7 


joint-service medical training and education.”. 8 


 
Section-by-Section Analysis  


 
This proposal would modify 10 U.S.C. 9315(b) to authorize the Community College of 


the Air Force (CCAF) to award associate degrees to enlisted members of other services 
participating in joint-service medical training and education and their instructors.  Specifically, 
this language would cover those attending the Medical Education and Training Campus 
(METC), a tri-service school at Ft Sam Houston, Texas, and its instructors.   


 
In 2005 the President signed into law the recommendations of the Base Closure and 


Realignment Commission Report (BRAC).  Shortly after BRAC results became law the Military 
Health System (MHS) was tasked to undergo a Medical Quadrennial Defense Review (QDR).  In 
the early stages of the Iraqi War the Services did not demonstrate interoperability in the joint 
environment.  The MHS QDR Roadmap dated April 2006 identified 18 areas that would be 
studied regarding opportunities to develop, expand or improve interoperability among the 
Services working within a joint environment. 


 
The 2005 Base Closure and Realignment Commission Report (BRAC) Recommendation 


172 (MED 10) proposed relocating a daily student population of approximately 9,000 students 
and 1,196 faculty members from the Air Force and Navy to Fort Sam Houston to create the 
Medical Education and Training Campus (METC).  METC senior leadership has indicated a 
desire to provide a joint training environment with as much standardized training as possible.  
The standardized training will be a result of integrating medical enlisted training courses to the 
greatest extent possible.    


 
Joint Medical Education & Training (JME&T) is a joint Army, Navy, and Air Force 


medical education and training transformation effort initiated to support the QDR Initiative #5—
Joint Medical Education and Training focused on Performance-Based Management—and 
enabled by the physical infrastructure resulting from the 2005 BRAC initiative.  This strategy 
lays the foundation for the Military Education Training Campus (METC) and, along with the 
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Interservice Training Review Organization (ITRO) process, establishes a joint medical training 
center that capitalizes on the synergy of co-locating the training of three services, and integrating 
similar training, as much as feasible, while maintaining the capability to address Service-specific 
training requirements. 


 
The transfer of Air Force medical courses to METC impacts 18 CCAF degree programs 


and 68 credit-awarding courses.  In accordance with 10 U.S.C. 9315, CCAF awards Associate in 
Applied Science degrees to Air Force active duty, Air National Guard (ANG), and Air Force 
Reserve Command (AFRC) enlisted members and other-service faculty members assigned to 
CCAF affiliated schools.  METC must affiliate with CCAF for CCAF to continue to award 
collegiate, degree-applicable credit.  Current legislation restricts CCAF to the award of degree-
applicable credit (participation in CCAF degree programs) to Air Force enlisted members and 
METC faculty only.  Navy has existing partnerships with numerous academic institutions 
whereby a Sailor can earn an associate degree in the medical field from regionally accredited 
institutions that recognize American Council on Education (ACE) recommended credits.  These 
partnerships are executed with no additional cost to the Navy.  The proposed change to 10 U.S.C. 
Section 9315, would increase the number of options Navy and Coast Guard students have in 
pursuit of their degrees. 


 
The associate degree from CCAF, or any other accredited institution, is a human capital 


investment where the student increases his educational experience base, improves self-esteem, 
and builds confidence.  This investment provides support and documentation for future academic 
achievement, improves job performance, translates military education and training into semester 
hours and academic terms understood by civilian educators and employers, and aids in transition 
to the civilian job market.  A two-year degree is associated with significantly higher lifetime 
earnings.  The value of these degrees to the armed forces is that it enhances readiness, provides 
degree programs directly related to military occupations, enhances the competence of enlisted 
members, builds better leaders, encourages personal responsibility, aids in retaining quality 
personnel, ensures a healthy use of off-duty time by members pursuing a degree, and aids in 
recruiting a quality force.  Air Force recruits cite "continue education on active duty" as the 
number one reason for joining the Air Force.  The value of expanding the CCAF program to 
METC is that it offers enlisted personnel from other services more choices as they pursue their 
education goals.  CCAF is a "win-win" program for enlisted members attending METC, the 
armed forces, and the nation. 


 
The Air Force and Navy and their Surgeons General support the change to 10 U.S.C. 


9315 that would allow CCAF to award associate degrees to all enlisted personnel completing 
courses at the METC.  The Army is opposed to the legislative proposal and their personnel 
would not be included if the legislation is enacted. 


     
Budget Implications:  The Department of Defense (DoD) estimates that this proposal would 
cost $.565 million in fiscal year (FY) 2014 and $1.326 million over the first 5-year period.   
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RESOURCE REQUIREMENTS ($ MILLIONS) 
 (offset to fund legislative proposal and incorporated in President’s budget submission) 


 FY 
2014 


FY 
2015 


FY 
2016 


FY 
2017 


FY 
2018 


Appropriation 
To 


Budget 
Activity 


Dash-1 
Line Item 


OM $.565 $.183 $.189 $.193 $.197 O&M AF BA 03 033C-320 
Total $.565 $.183 $.189 $.193 $.197    


Note:  Funds two manpower positions:  One Civilian to serve as an Education Technician and 
one Navy NCO to support additional Navy students.   
 


NUMBER OF PERSONNEL AFFECTED 
 


FY 2014 FY 2015 FY 2016 FY 2017 FY 2018 Appropriation 
From 


Budget 
Activity 


Dash-
1 


Line 
Item 


Army n/a n/a n/a n/a n/a O&M AF BA 04 4G-
4GTJ 


Navy 6,000 6,000 6,000 6,000 6,000 O&M AF BA 04 4G-
4GTJ 


Marine 
Corps 0 0 0 0 0 O&M AF BA 04 4G-


4GTJ 
Coast 
Guard 24 24 24 24 24 O&M AF BA 04 4G-


4GTJ 
Air 
Force 5,000 5,000 5,000 5,000 5,000 O&M AF BA 03 033C-


320 
Total 11,024 11,024 11,024 11,024 11,024    
 


 
COST METHODOLOGY:  
• Funding would be required for two additional people; software development and licenses; 


and additional equipment.   
• There are no offsets for the Air Force.  [Other services could expect some offsets as CCAF 


associate degrees are less expensive to produce than civilian 2-year degrees.]    
 


Changes to Existing Law:  This section would make the following changes to 10 U.S.C. 9315: 
 
§ 9315.  Community College of the Air Force:  associate degrees 
 
 (a) ESTABLISHMENT AND MISSION.—There is in the Air Force a Community College of 
the Air Force.  Such college, in cooperation with civilian colleges and universities, shall -  


 (1) prescribe programs of higher education for enlisted members described in 
subsection (b) designed to improve the technical, managerial, and related skills of such 
members and to prepare such members for military jobs which require the utilization of 
such skills; and  
 (2) monitor on a continuing basis the progress of members pursuing such 
programs. 
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 (b) MEMBERS ELIGIBLE FOR PROGRAMS.—Subject to such other eligibility requirements 
as the Secretary concerned may prescribe, the following members of the Armed Forces are 
eligible to participate in programs of higher education under subsection (a)(1): 
          (1) Enlisted members of the Air Force. 


 (2) Enlisted members of the armed forces other than the Air Force who are 
serving as instructors at Air Force training schools. 
 (3) Enlisted members of the armed forces other than the Air Force participating in 
joint-service medical training and education or who are serving as instructors in such 
joint-service medical training and education.  


  (c) SERIOUSLY WOUNDED, ILL, OR INJURED FORMER AND RETIRED ENLISTED. - (1) The 
Secretary of the Air Force may authorize participation in a program of higher education under 
subsection (a)(1) by a person who is a former or retired enlisted member of the armed forces who 
at the time of the person's separation from active duty - 
  (A) had commenced but had not completed a program of higher education 
under subsection (a)(1); and 
  (B) is categorized by the Secretary concerned as seriously wounded, ill, or 
injured. 
 (2) For purposes of this subsection, a person who may be categorized as seriously 
wounded, ill, or injured is a person with a serious injury or illness (as that term is defined in 
section 1602(8) of the Wounded Warrior Act (title XVI of Public Law 110-181; 10 U.S.C. 1071 
note)). 
 (3) A person may not be authorized under paragraph (1) to participate in a 
program of higher education after the end of the 10-year period beginning on the date of the 
person's separation from active duty. 
 (4) The Secretary may not pay the tuition for participation in a program of higher 
education under subsection (a)(1) of a person participating in such program pursuant to an 
authorization under paragraph (1). 


(d) ASSOCIATE DEGREES. - (1) Subject to paragraph (2), an academic degree at the level 
of associate may be conferred under section 9317 of this title upon any enlisted member who has 
completed a program prescribed by the Community College of the Air Force. 
  (2) No degree may be conferred upon any enlisted member under this section 
unless the Secretary of Education determines that the standards for the award of academic 
degrees in agencies of the United States have been met. 
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SEC. ___. EXTENSION OF SPECIAL EMERGENCY PROCUREMENT AUTHORITY TO 1 


PROCUREMENTS IN SUPPORT OF OPERATIONS PERFORMED BY 2 


SPECIAL OPERATIONS FORCES OUTSIDE CONTINENTAL UNITED 3 


STATES. 4 


Section 1903(a) of title 41, United States Code, is amended— 5 


 (1) by striking “or” at the end of paragraph (1); 6 


 (2) by striking the period at the end of paragraph (2) and inserting “; or”; and 7 


 (3) by adding at the end the following new paragraph: 8 


 “(3) in support of an operation performed by special operations forces outside the 9 


continental United States so long as the operation is covered by an order of the Secretary of 10 


Defense referred to as an ‘execute order’ and the procurement is of property or services 11 


which are special operations-peculiar as that term is defined in Department of Defense 12 


Directive 5100.03, entitled ’Support of the Headquarters of Combatant and Subordinate 13 


Unified Commands’ and dated February 9, 2011.”. 14 


Section-by-Section Analysis 
 


This proposal would amend section 1903(a) of title 41, United States Code, to extend the 
procurement flexibilities to be used by the United States Special Operations Command 
(USSOCOM).  This authority will only be utilized when the USSOCOM Commander makes a 
determination that the use of increased thresholds in 41 U.S.C. 1903(b)(3) is necessary for the 
operation and the operation is further covered by an execute order (EXORD) issued by the Secretary 
of Defense .  The authority would only be available to purchase property or services which is special 
operations-peculiar.  This authority is required to meet the demand of expanding special operations 
forces mission conducted outside the continental United States (OCONUS) where no conventional 
logistical support infrastructure exists. This authority is needed for national security reasons.   


 
The demand for special operations is expected to continue to grow.  This growth is being 


driven to a large part by the changing nature of warfare, which is moving away from large 
conventional forces toward more widely dispersed, small-footprint Security Force Assistance 
activities in austere locations. This proposal is consistent with the current Administration’s  ”Invest 
in a 21st Century Military” plan, as outlined under “The Obama-Biden Plan”:       
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“Rebuild the Military for 21st Century Tasks: Obama and Biden believe that we must 
build up our special operations forces…invest in foreign language training, cultural 
awareness…and other needed counterinsurgency and stabilization skill sets; and create a 
more robust capacity to train, equip, and advise foreign security forces, so that local allies are 
better prepared to confront mutual threats.” 


 
As part of this new reality, the United States Special Operations Command (USSOCOM) has 


been directed to Expand the Global Special Operations Forces Network (EGSN).  With this 
expansion, Special Operations Forces (SOF) will be operating in areas where there will be very little 
or no conventional logistical support infrastructure.  In these areas, SOF operational contracting 
support (OCS) is paramount to overall mission success.  This will directly affect the national security 
of the United States.   


 
The increased thresholds sought are designed to provide the flexibility to empower 


USSOCOM to achieve its expanding mission demands with limited personnel resources.  This will 
permit USSOCOM to meet its core operations and activities:  from Countering Weapons of Mass 
Destruction (CWMD) to providing SOF Combat Support (CS) to Foreign Internal Defense training 
of Allied sovereign partners.  Furthermore, a meaningful percentage of these missions will be 
sensitive, thus minimal announcements of operations can be made.    


 
To date, there has been no mission failure.  However, this forward leaning legislative 


proposal is intended to prevent failure. USSOCOM will not be able to effectively respond to the 
increased and dispersed nature of our expected OCONUS efforts utilizing the standard micro-
purchase and simplified acquisition thresholds. This proposal is also consistent with and inspired by 
the Better Buying Power Initiatives.   


 
This proposed legislation indirectly supports each and every one of the Defense Strategic 


Priorities as it will enable USSOCOM to continue to acquire necessary special operations-peculiar 
equipment, material, supplies, and services needed by its special operations forces to execute these 
Defense Strategic Priorities. 


 
Budget Implications:  This proposal would not increase the overall budget requirements of the 
Department of Defense.  Specifically, no cost impact is expected as this is a currently executed 
program and the proposal will only result in a procedural change. 
 


RESOURCE REQUIREMENTS ($MILLIONS) 


 FY 
2014 


FY 
2015 


FY 
2016 


FY 
2017 


FY 
2018 


Appropriation 
From 


Budget 
Activity 


Dash-1 
Line 
Item 


Program 
Element 


Total 0 0 0 0 0 N/A N/A N/A N/A 
 
Changes to Existing Law:  This proposal would make the following changes to section 1903(a) of 
title 41, United States Code: 
 
§ 1903. Special emergency procurement authority 
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(a) APPLICABILITY—The authorities provided in subsections (b) and (c) apply with respect to 


a procurement of property or services by or for an executive agency that the head of the executive 
agency determines are to be used— 


(1) in support of a contingency operation (as defined in section 101 (a) of title 10); or 
(2) to facilitate the defense against or recovery from nuclear, biological, chemical, or 


radiological attack against the United States.; or 
(3) in support of an operation performed by special operations forces outside the 


continental United States so long as the operation is covered by an order of the Secretary of 
Defense referred to as an “execute order” and the procurement is of property or services 
which are special operations-peculiar as that term is defined in Department of Defense 
Directive 5100.03, entitled “Support of the Headquarters of Combatant and Subordinate 
Unified Commands” and dated February 9, 2011. 


 
(b) INCREASED THRESHOLDS AND LIMITATION.—For a procurement to which this section 


applies under subsection (a)— 
(1) the amount specified in section 1902(a), (d), and (e) of this title shall be deemed to 


be— 
(A) $15,000 in the case of a contract to be awarded and performed, or 


purchase to be made, in the United States; and 
(B) $25,000 in the case of a contract to be awarded and performed, or 


purchase to be made, outside the United States; 
(2) the term “simplified acquisition threshold” means— 


(A) $250,000 in the case of a contract to be awarded and performed, or 
purchase to be made, in the United States; and 


(B) $1,000,000 in the case of a contract to be awarded and performed, or 
purchase to be made, outside the United States; and 
(3) the $5,000,000 limitation in sections 1901(a)(2) and 3305(a)(2) of this title and 


section 2304(g)(1)(B) of title 10 is deemed to be $10,000,000. 
 


(c) AUTHORITY TO TREAT PROPERTY OR SERVICE AS COMMERCIAL ITEM.—  
(1) IN GENERAL.—The head of an executive agency carrying out a procurement of 


property or a service to which this section applies under subsection (a)(2) may treat the 
property or service as a commercial item for the purpose of carrying out the procurement. 


(2) CERTAIN CONTRACTS NOT EXEMPT FROM STANDARDS OR REQUIREMENTS.—A 
contract in an amount of more than $15,000,000 that is awarded on a sole source basis for an 
item or service treated as a commercial item under paragraph (1) is not exempt from— 


(A) cost accounting standards prescribed under section 1502 of this title; or 
(B) cost or pricing data requirements (commonly referred to as truth in 


negotiating) under chapter 35 of this title and section 2306a of title 10. 
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SEC. ___.  AUTHORITY FOR INCREASE IN NUMBER OF AIR FORCE RESERVE 1 


MILITARY TECHNICIANS (DUAL STATUS) WHO MAY BE ASSIGNED 2 


TO POSITIONS OUTSIDE AIR FORCE RESERVE UNIT PROGRAM. 3 


Section 10216(d)(3) of title 10, United States Code, is amended by striking “except that” 4 


and all that follows and inserting “except that the number of such technicians assigned outside of 5 


the Air Force Reserve unit program at the same time during any fiscal year may not exceed 2 6 


percent of the authorized end strength for military technicians (dual status) for the Air Force 7 


Reserve for that fiscal year.”. 8 


 
Section-by-Section Analysis 


 
 Current law, section 10216 of title 10, United States Code, governs dual-status 
technicians and restricts the assignment of technicians hired after December 1, 1995, to a unit of 
the Selected Reserve by which the individual is employed as a military technician or a unit of the 
Selected Reserve that the individual is employed as a military technician to support.  Prior to the 
National Defense Authorization Act for Fiscal Year 2011 (FY11 NDAA), a strict interpretation 
of the law precluded the option of assigning military technicians anywhere outside of the reserve 
unit program.  However, 10 U.S.C. 10216(d)(2), provided the Army Reserve an exemption to the 
statute’s “unit of the Selected Reserve” membership requirement and allowed them to assign 
Reservists to positions outside of the unit program. The FY11 NDAA  afforded the same to the 
Air Force Reserve, however with limitations of  no more than 50 military technicians outside the 
unit program. 
 


Like the Army Reserve, the Air Force Reserve has a requirement to have military 
technicians assigned to positions outside the unit program to be better support the Air Force 
Reserve and prepare those selected for greater leadership roles.  Some of   these technicians are 
assigned to the Air Staff with most assigned to the Air Force Reserve Headquarters and three 
Numbered Air Forces (NAFs) responsible for organizing, administering, instructing, and training 
of the Selected Reserve. With OSD revising the definition of unit, which will subsequently 
incorporate the NAFs as a unit designee, some relief will be provided, but the limitations still 
imposes barriers to developing a more robust group from which leaders may be selected. 


 
There are two full-time support programs that bring unique and differing perspectives to 


the organizing, administering, instructing, and training of the Selected Reserve – both of which 
are relevant in the development of our service component.  The dual-status technician program, 
commonly referred to as the Air Reserve Technician Program (ART), is the largest of these full-
time support programs with approximately 10,800 authorized positions.  Consistent with the 
Department of Defense Instruction (DoDI 1205.18), the Reserve Components must have the 
ability to develop enlisted and officer senior leaders with the knowledge and depth to “supply 
support to the RCs [Reserve Components], Armed forces on active duty, members of foreign 
military forces, DoD contractor personnel, and DoD civilian employees.”  The Reserve 
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Components have a responsibility to “[e]nsure FTS [Full-time Support] personnel are provided 
career opportunities applicable to the category of employment for promotion, career progression, 
retention, education, and professional development . . .”  We are constrained in meeting this 
intent if ARTs are restricted to unit programs.     


 
Transitioning an ART into the Active Guard Reserve (AGR) Program to complete force 


development programs and career broadening opportunities, creates concerns with the 
importance of maintaining diversity in our force development, the placement of their civilian 
career on-hold, and the associated costs with each program.  On average, an annual cost for an 
ART officer is approximately $130,656 while the same type of individual in an AGR status costs 
approximately $172,900.  Thus, considering the current austere budget environment, permitting 
the utilization of ART personnel in career broadening opportunities vice transitioning them to an 
AGR status permits significant savings.   Additionally, legal impediments in the transitions 
between the two FTS programs only allows for short periods of time outside the ART program 
causing potential setbacks in follow-on assignments under force development.   


 
Recognizing the significant cost savings, the AFR has previously used ART personnel 


outside the unit program in a variety of positions for force development and career broadening.  
Upon implementation of the FY11 NDAA, the AFR determined it had significantly greater than 
50 ARTs currently assigned outside the unit program executing the CAFR’s strategic vision.  An 
AFR study has been initiated to designate the appropriate status of development position above 
the unit level.  Those identified for ART authorizations will be used to provide qualified 
technicians the opportunity to serve in HHQ positions; a necessity to obtain exposure/experience 
to enhance professional development.  Increasing the ART force development opportunities 
allows greater ability to develop more diversified AFR senior leaders for the future.   


 
Accordingly, the Department of Defense (DoD) requests this technical change to amend 


paragraph (3) of section 10216(d) of title 10 to permit the Air Force Reserve to assign no more 
than 2 percent of the Air Force Reserve’s dual status technician program end strength outside of 
the unit program.  
 
Budget Implications:  Dual-status military technicians are full time Federal civil service 
employees serving in a position that requires an active Reserve assignment.  The subject 
positions are already funded with no additional funding requirements.   
 
However, if there are budgetary impacts, the AFR Comptroller has verified the concerns will be 
addressed with appropriations identified in the table below: 
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RESOURCE REQUIREMENTS ($MILLIONS) 
 FY 


2014 
FY 


2015 
FY 


2016 
FY 


2017 
FY 


2018 
Appropriation 


From 
Budget 
Activity 


Dash-1 
Line 
Item 


Program 
Element 


United 
States 


Air 
Force 


Reserve 


2.2 2.2 2.3 2.4 2.5 


Operation & 
Maintenance, Air 


Force Reserve 
 
 


01 11A 59398F 


Total 2.2 2.2 2.3 2.4 2.5 -- -- -- -- 
* Military Technician pay will not change due to assignment (within or outside the unit program) 
 
Changes to Existing Law:  This proposal would amend section 10216 of title 10, United States 
Code, as follows:  
 
§ 10216. Military technicians (dual status). 
 


(a) * * * 
* * * * * 


 
(d) UNIT MEMBERSHIP REQUIREMENT.—(1) Unless specifically exempted by law, each 


individual who is hired as a military technician (dual status) after December 1, 1995, shall be 
required as a condition of that employment to maintain membership in—  


(A) the unit of the Selected Reserve by which the individual is employed as a 
military technician; or 


(B) a unit of the Selected Reserve that the individual is employed as a military 
technician to support. 
(2) Paragraph (1) does not apply to a military technician (dual status) who is employed by 


the Army Reserve in an area other than Army Reserve troop program units. 
 (3) Paragraph (1) does not apply to a military technician (dual status) who is employed 


by the Air Force Reserve in an area other than the Air Force Reserve unit program, except 
that not more than 50 the number of such technicians may be assigned outside of the Air Force 
Reserve unit program at the same time during any fiscal year may not exceed 2 percent of the 
authorized end strength for military technicians (dual status) for the Air Force Reserve for that 
fiscal year. 


 
(e) *** 


* * * * * 
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SEC. ___.  MULTIYEAR PROCUREMENT AUTHORITY FOR C-130J AIRCRAFT 1 


PROGRAM. 2 


 (a) AUTHORITY FOR MULTIYEAR PROCUREMENT.—Subject to section 2306b of title 10, 3 


United States Code, the Secretary of the Air Force may enter into one or more multiyear 4 


contracts, beginning with the fiscal year 2014 program year, for the procurement of C-130J 5 


aircraft and, acting as the executive agent for the Department of the Navy, for the procurement of  6 


C-130J aircraft. 7 


 (b) CONDITION FOR OUT-YEAR CONTRACT PAYMENTS.—A contract entered into under 8 


subsection (a) shall provide that any obligation of the United States to make a payment under the 9 


contract for a fiscal year after fiscal year 2014 is subject to the availability of appropriations for 10 


that purpose for such later fiscal year. 11 


 
Section-by-Section Analysis 


 
 This proposal would allow the Secretary of the Air Force to enter into a multiyear 
contract for C-130J aircraft for the fiscal year (FY) 2014 through 2018 program years for the 
Department of the Air Force (72 aircraft) and the Department of the Navy (7 aircraft).  The 
proposed multiyear procurement (MYP) (FY 2014-2018) will produce substantial savings and 
facilitate industrial stability. 
 
 The Air Force buy will consist of 29 C-130Js, 25 MC-130Js, 5 AC-130Js, and 13 HC-
130Js.  The Navy buy is for seven United States Marine Corps KC-130Js.   
 
Budget Implications:  The proposed MYP is anticipated to result in substantial cost savings of 
greater than 9.5 percent.  Budget estimates and associated funding levels for C-130J aircraft for 
FY 2014 and beyond are predicated on MYP authorization.  Failure to award a C-130J MYP 
contract in FY 2014 will result in over $500 million total program cost increase, a delay in the 
delivery schedule, and a reduction of seven aircraft over the FYDP.    
 
 The FY 2014-2018 MYP estimate is supported by the February 2013 Independent Cost 
Estimate developed by the Office of the Secretary of Defense (OSD) Cost Assessment and 
Program Evaluation (CAPE).  The independent single-year cost estimate developed by CAPE 
when compared to Lockheed Martin’s MYP proposal and target price commitment validates the 
substantial projected savings under a multiyear procurement scenario.  If MYP authority is 
approved, the MYP contract will contain an option for five United States Coast Guard HC-130Js 
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and a variation in quantity clause for an additional 10 aircraft.  Contract negotiations are 
expected to yield additional savings. 
 
Multiyear Procurement Summary: 


 
                $ Millions 


 
  Single Year Procurements (SYP) 


MYP 
Alternative 


Quantity 79 79 
Total Contract Price $6,419.7 $5,809.1 
$ Savings compared to SYP   $610.6* 
% of Savings compared to SYP   9.5% 


* C-130J variant aircraft procurement is budgeted to support a MYP strategy and savings have 
been realigned within the DoD budget submit. 
 


Aircraft Appropriation  
Budget 
Activity 


P-1 Line 
Item 


Program 
Element 


Aircraft 
QTY 


C-130J 3010F 2 5 0401132F 29 
MC-130J 3010F 2 9 0207230F 25 
AC-130J 3010F 4 22 0207237F 5 
HC-130J 3010F 2 7 0207224F 13 
KC-130J 1506N 4 22 0502504M 7 


 
Resource Requirements ($Millions) 


  FY13 FY14 FY15 FY16 FY17 FY18 Total 
Quantity 0 18 14 28 11 8 79 
SYP 20.0 1,335.6 1,089.2 2,270.5 993.8 710.6 6,419.7 
MYP 20.0 1,593.6 1,044.3 1,814.7 799.5 537.0 5,809.1 
$ Savings 0.0 -254.6 57.4 434.0 197.0 176.7 610.6 
% Savings             9.5% 


 
Changes to Existing Law:  This proposal would not change the text of existing law. 
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SEC. ___. MODIFICATION AND EXTENSION OF AUTHORITIES RELATING TO 1 


PROGRAM TO BUILD THE CAPACITY OF FOREIGN MILITARY 2 


FORCES.  3 


 (a) MODIFICATION OF AUTHORITY.—Subsection (b)(1) of section 1206 of the National 4 


Defense Authorization Act for Fiscal Year 2006 (Public Law 109–163; 119 Stat. 3456), as most 5 


recently amended by section 1201 of the National Defense Authorization Act for Fiscal Year 6 


2013 (Public Law 112-239; 126 Stat. 1979), is further amended by striking “supplies, training” 7 


and inserting “training, logistic support, supplies, and services”. 8 


(b) AVAILABILITY OF FUNDS.—Subsection (c) of such section is amended— 9 


 (1) in paragraph (5)— 10 


(A) by striking “not more than $75,000,000 may be used during fiscal year 11 


2010, not more than $75,000,000 may be used during fiscal year 2011 and”; and 12 


(B) by striking “each of fiscal years 2012, 2013, and 2014” and inserting 13 


“each fiscal year through fiscal year 2015”; and 14 


(2) by adding at the end the following new paragraph: 15 


 “(7) AVAILABILITY OF FUNDS FOR PROGRAMS DURING THE FIRST THREE MONTHS 16 


OF THE FOLLOWING FISCAL YEAR.— 17 


“(A) IN GENERAL.—For discretionary appropriations enacted after the date 18 


of the enactment of this paragraph, and subject to subparagraph (B), an amount 19 


not to exceed 20 percent of amounts available under this subsection for the 20 


authority in subsection (a) for any fiscal year may be obligated during the first 21 


three months of the following fiscal year to conduct or support a program 22 


authorized, approved, and congressional notification completed in accordance 23 
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with subsection (a).   1 


“(B) NOTIFICATION.—Whenever the Secretary of Defense decides, with 2 


the concurrence of the Secretary of State, to conduct or support a program 3 


authorized under subsection (a) by obligating funds as described in subparagraph 4 


(A) during the first six months of the following fiscal year, the Secretary of 5 


Defense shall submit to the congressional committees specified in paragraph (3) 6 


of subsection (e) a notification in writing of that decision in accordance with such 7 


subsection by not later than September 30 of the fiscal year for which the funds 8 


are appropriated.”. 9 


 (c) EXTENSION OF PROGRAM AUTHORIZATION.—Subsection (g) of such section is 10 


amended—  11 


 (1) by striking “September 30, 2014” and inserting “September 30, 2015”; and 12 


 (2) by striking “through 2014” and inserting “through 2015”.  13 


 (d) DEFINITION.—Such section is further amended by adding at the end the following 14 


new subsection: 15 


“(h) DEFINITION.—In this section, the term ‘logistic support, supplies, and services’ has 16 


the meaning given that term in section 2350(1) of title 10, United States Code.”. 17 


 (e) EFFECTIVE DATE.—The amendments made by this section shall take effect on October 18 


1, 2013, and shall apply with respect to programs under section 1206(a) of the National Defense 19 


Authorization Act for Fiscal Year 2006 that begin on or after that date. 20 


 
Section-by-Section Analysis 


 
This proposal would amend the authority of the Secretary of Defense, with the 


concurrence of the Secretary of State, to direct programs to build the capacity of foreign forces to 
conduct counterterrorism and stability operations.  This authority was first provided under 
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section 1206 of the National Defense Authorization Act for Fiscal Year 2006.  The authority has 
been extended and expanded several times since then, most recently in section 1201 of the 
National Defense Authorization Act for Fiscal Year 2013.   


 
This proposal would extend the expiration of the authority to provide the Combatant 


Commands and the Country Teams stability and predictability for mid-term contingency 
planning.  As the Departments of Defense and State call upon Combatant Commands and 
Country Teams to conduct deliberate planning that looks out to future years, it is critical that 
they are able to develop plans alongside reliable funding resources.  Additionally, we must act 
proactively to prevent or respond to problems before they become crises.  As such, Section 1206 
is deliberately calibrated to make modest investments based on early indicators rather than 
waiting for threats to develop and metastasize.  By building capacity early, we should be able to -
- over time -- create a network of partners to reduce stress on U.S. forces, increase global 
stability, and keep violent extremists at bay.  Given the aforementioned requirements, this 
proposal would extend the authority through September 30, 2015. 
 


In addition to the urgent counterterrorism capacity-building requirements in places like 
Yemen and East Africa, the authority to use Section 1206 funds for training and equipping 
coalition forces for participation in military and stability operations alongside U.S. forces, 
especially in Afghanistan, is a critical need.  This authority allows the Department to meet 
additional Combatant Command priorities as well as, critically, to enhance the capability and 
capacity of partner nation forces – particularly Special Operations Forces – willing to deploy 
them in support of coalition operations.  All national forces—including U.S. forces—require 
various types of mission-specific training prior to deployment as part of a coalition force.  In the 
current context of Afghanistan, that pre-deployment training includes counter-improvised 
explosive device training, urban operations, convoy operations, and close air support, as well as 
cultural awareness and theater rules of engagement.  To ensure mission success and force 
protection, it is imperative that the training that a partner’s forces receive is held to a similarly 
high standard as our own pre-deployment training.  To support U.S. forces in these operations 
effectively, our coalition partners must also have the baseline critical equipment including 
navigational systems, interoperable radios, weapon sights, hydration systems, and night vision 
devices, to list a few. 
 


Section 1206 continues to facilitate the support and continued development of partner 
special operations forces to deploy to current operations in Afghanistan, and to sustain these 
capabilities thereafter.  It is the Administration’s view that the demand for skills unique to 
special operations forces will continue to increase in an era when the joint force is likely to 
engage adversaries who use both conventional and irregular methods of warfare.  At this point, 
however, there are simply not enough of those forces to meet current or projected future 
requirements, and the United States, although clearly the world leader, is at its capacity in this 
regard.  It is also in our interest to build the capability of coalition special operations forces for 
today’s conflicts in such a way that these forces can retain these skills, generating a self-
sustaining capability that is interoperable with U.S. forces so we can count on them as 
interoperable and prepared to contribute to future coalition operations past their initial rotations. 
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This proposal would expand the authority to include logistic support.  Section 1206 can 
and has built the capacity of partner nations, but the durability of that capacity can be 
significantly enhanced by the ability to provide logistic support.    This type of logistic support 
and services would provide a valuable bridge to native capability for partner forces.  Section 
1206 can build capacity through the provision of training and equipment, but the addition of 
logistic support can accelerate the partner country’s ability to use the capacity even as it is being 
trained on the maintenance and sustainment of the equipment.   


 
Section 1206 is specifically designed to address urgent and emergent train and equip 


requirements to enhance the capacity of our partners to respond to and defeat terrorist threats in 
their country or within a region.  Without the ability to execute a small portion of the authority 
into the first six months of the next fiscal year, the Department of Defense (DoD) effectively has 
a significant gap—four to six months—in our ability to provide critical assistance to partner 
nations engaged in counterterrorism operations.  Emergent requirements revealed toward the end 
of the fiscal year are not addressed in a timely manner when Section 1206 assistance would have 
the greatest impact.  Given the evolving and increasingly diffuse nature of counterterrorism (CT) 
threats, this shortfall significantly diminishes the overall effectiveness of partner and coalition 
efforts to respond to contingencies as they arise and sustain efforts to defeat terrorists—the 
central purpose of the authority.  Further, this modification would greatly improve fiscal 
efficiency.  Because Section 1206 funds expire at the end of each fiscal year, some higher 
priority programs approved later in the fiscal year for which the Department committed funds, 
but for which all funds were not put on contract, are resubmitted the following year to ensure our 
partner receives the full capability needed to address critical CT threats.  In this instance, the 
Department is committing funds twice for the same program.  This modification would allow the 
Department to execute the original program as planned and prevents the need to renotify 
proposals when contracting challenges preclude procurement of equipment.  Finally, this 
legislation would make Section 1206 consistent with other security sector assistance practices.  
For example, the IMET program has 5th Quarter authority, allowing IMET the extra three 
months to get funding obligated onto training cases. 
 


The Secretary of Defense has repeatedly indicated the pivotal nature of building partner 
capacity “to prevent festering problems from turning into crises that require costly and 
controversial direct military intervention.”  The Secretary has cited the capabilities of U.S. Allies 
and partners to be as important as its own, and that “building their capacity is arguably as 
important as, if not more so than, the fighting the United States does itself.”  He has also made 
clear his preference for institutionalizing these new capabilities that DoD will need for the future.  
He has commented explicitly on the appropriateness of this authority, stating: “In my view, 
building partner capacity is a vital and enduring military requirement – irrespective of the 
capacity of other departments – and its authorities and funding mechanisms should reflect that 
reality.  The Department of Defense would no more outsource this substantial and costly security 
requirement to a civilian agency than it would any other key military mission. On the other hand, 
it must be implemented in close coordination and partnership with the Department of State.”  
This proposal seeks to incorporate into law the specific recommendations the Secretary offered 
in conjunction with this comment. 


 
The joint process between DoD and the Department of State, together with the 
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congressional notification requirement, ensures that transparency and respect for human rights 
and civilian authority would remain key components of programs under this proposal without 
sacrificing flexibility critical to U.S. interests and national security.   
 
Budget Implications:  The President’s FY 2013 Budget includes $350 million per year from the 
Operation & Maintenance, Defense-Wide funding.  
 


RESOURCE REQUIREMENTS ($MILLIONS) 


 FY 
2014 


FY 
2015 


FY 
2016 


FY 
2017 


FY 
2018 


Appropriation 
From 


Budget 
Activity 


Dash-1 
Line Item 


Program 
Element 


DSCA +350.0 +350.0    
Operation & 
Maintenance, 
Defense-Wide 


04 4GTD 1002198T 


Total +350.0 +350.0    
Operation & 
Maintenance, 
Defense-Wide 


  1002198T 


 
Changes to Existing Law:  This proposal would amend section 1206 of the National Defense 
Authorization Act for Fiscal Year 2006 (Public Law 109-163), as amended, as follows:  
 
SEC. 1206. AUTHORITY TO BUILD THE CAPACITY OF FOREIGN MILITARY 


FORCES. 
 
 (a) AUTHORITY. —The Secretary of Defense, with the concurrence of the Secretary of 
State, may conduct or support a program or programs as follows: 


 (1) To build the capacity of a foreign country’s national military forces in order 
for that country to— 


 (A) conduct counterterrorism operations; or 
(B) participate in or support military and stability operations in which the 


United States Armed Forces are participating. 
 (2) To build the capacity of a foreign country’s maritime security forces to 
conduct counterterrorism operations. 


 
 (b) TYPES OF CAPACITY BUILDING.— 


 (1) AUTHORIZED ELEMENTS.—The program under subsection (a) may include the 
provision of equipment, supplies, training, logistic support, supplies, and services, 
and small-scale military construction activities.  


 (2) REQUIRED ELEMENTS.—Programs authorized under subsection (a) shall 
include elements that promote— 


 (A) observance of and respect for human rights and fundamental 
freedoms; and 
 (B) respect for legitimate civilian authority within that country. 


 
 (c) LIMITATIONS.— 
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 (1) ANNUAL FUNDING LIMITATION.—The Secretary of Defense may use up to 
$350,000,000 of funds available for operation and maintenance for any fiscal year to 
conduct or support activities under subsection (a) in that fiscal year. 


 (2) ASSISTANCE OTHERWISE PROHIBITED BY LAW.—The Secretary of Defense may 
not use the authority in subsection (a) to provide any type of assistance described in 
subsection (b) that is otherwise prohibited by any provision of law. 
 (3) LIMITATION ON ELIGIBLE COUNTRIES.—The Secretary of Defense may not use 
the authority in subsection (a) to provide assistance described in subsection (b) to any 
foreign country that is otherwise prohibited from receiving such type of assistance under 
any other provision of law. 
 (4) INCREASE IN AVAILABILITY OF FUNDS.—Amounts available for the authority in 
subsection (a) for a fiscal year may be used for programs under that authority that begin 
in that fiscal year but end in the next fiscal year. 
 (5) TEMPORARY LIMITATION ON AMOUNT FOR BUILDING CAPACITY TO PARTICIPATE 
IN OR SUPPORT MILITARY AND STABILITY OPERATIONS.—Of the funds used to carry out a 
program under subsection (a), not more than $75,000,000 may be used during fiscal year 
2010, not more than $75,000,000 may be used during fiscal year 2011, and not more than 
$100,000,000 may be used during each of fiscal years 2012, 2013, and 2014 fiscal year 
through fiscal year 2015 for purposes described in subsection (a)(1)(B).  


(6) LIMITATION ON AVAILABILITY OF FUNDS FOR SMALL-SCALE MILITARY 
CONSTRUCTION ACTIVITIES.—Of amounts available under this subsection for the authority 
in subsection (a) for a fiscal year— 


(A) not more than $750,000 may be obligated or expended for small-scale 
military construction activities under a program authorized under subsection (a); 
and 


(B) not more than $25,000,000 may be obligated or expended for small-
scale military construction activities under all programs authorized under 
subsection (a).  
(7) AVAILABILITY OF FUNDS FOR PROGRAMS DURING THE FIRST THREE MONTHS OF 


THE FOLLOWING FISCAL YEAR.— 
(A) IN GENERAL.—For discretionary appropriations enacted after the date 


of the enactment of this paragraph, and subject to subparagraph (B), an amount 
not to exceed 20 percent of amounts available under this subsection for the 
authority in subsection (a) for any fiscal year may be obligated during the first 
three months of the following fiscal year to conduct or support a program 
authorized, approved, and congressional notification completed in accordance 
with subsection (a).   


(B) NOTIFICATION.—Whenever the Secretary of Defense decides, with the 
concurrence of the Secretary of State, to conduct or support a program authorized 
under subsection (a) by obligating funds as described in subparagraph (A) during 
the first six months of the following fiscal year, the Secretary of Defense shall 
submit to the congressional committees specified in paragraph (3) of subsection 
(e) a notification in writing of that decision in accordance with such subsection by 
not later than September 30 of the fiscal year for which the funds are 
appropriated. 
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 (d) FORMULATION AND EXECUTION OF PROGRAM.—The Secretary of Defense and the 
Secretary of State shall jointly formulate any program under subsection (a). The Secretary of 
Defense shall coordinate with the Secretary of State in the implementation of any program under 
subsection (a). 
 
  (e) CONGRESSIONAL NOTIFICATION.— 


(1) NOTIFICATION.—Whenever the Secretary of Defense decides, with the 
concurrence of the Secretary of State, to conduct or support a program authorized under 
subsection (a), the Secretary of Defense shall submit to Congress a notification in writing 
of that decision. Any such notification shall be prepared in coordination with the 
Secretary of State.  


(2) ACTIVITIES IN A COUNTRY.—Not less than 15 days before initiating activities 
in any country under subsection (a), the Secretary of Defense, in coordination with the 
Secretary of State, shall submit to the congressional committees specified in paragraph 
(3) a notice of the following: 


(A)  The country whose capacity to engage in activities in subsection (a) 
will be built. 


(B)  The budget, implementation timeline with milestones, and completion 
date for completing the program directed by the President. 


(C)  The source and planned expenditure of funds to complete the program 
directed by the President. 


(D) Detailed information (including the amount and purpose) on the 
assistance provided the country during the three preceding fiscal years under each 
of the following programs, accounts, or activities: 


 (i) A program under this section. 
(ii) The Foreign Military Financing program under the Arms 


Export Control Act. 
 (iii) Peacekeeping Operations. 


(iv) The International Narcotics Control and Law Enforcement 
(INCLE) program under section 481 of the Foreign Assistance Act of 
1961 (22 U.S.C. 2291). 


(v) Nonproliferation, Anti-Terrorism, Demining, and Related 
Programs (NADR). 


(vi) Counterdrug activities authorized by section 1004 of the 
National Defense Authorization Act for Fiscal Year 1991 (10 U.S.C. 374 
note) and section 1033 of the National Defense Authorization Act for 
Fiscal Year 1998. 


(3) SPECIFIED CONGRESSIONAL COMMITTEES.—The congressional committees 
specified in this paragraph are the following:  


(A) The Committee on Armed Services, the Committee on Foreign 
Relations, and the Committee on Appropriations of the Senate.  


(B)  The Committee on Armed Services, the Committee on International 
Relations, and the Committee on Appropriations of the House of Representatives. 


 
 (f) REPORT. — 







8 


(1) IN GENERAL- Not later than 90 days after the end of each fiscal year, the 
Secretary of Defense shall, with the concurrence of the Secretary of State, transmit to the 
congressional committees specified in subsection (e)(3) a report on the implementation of 
this section for such fiscal year. 


(2) MATTERS TO BE INCLUDED- Each report under paragraph (1) shall include the 
following: 


(A) For each program to build the capacity of a foreign country's national 
military forces or maritime security forces to conduct counterterrorism operations 
that was carried out during the fiscal year covered by such report the following: 


(i) A description of the nature and the extent of the potential or 
actual terrorist threat that the program is intended to address. 


(ii) A description of the program, including the objectives of the 
program and the types of recipient nation units receiving assistance under 
the program. 


(iii) A description of the extent to which the program is 
implemented by United States Government personnel or contractors. 


(iv) A description of the participation, if any, of the foreign 
country in the formulation of the program. 


(v) A description of the arrangements, if any, for the sustainment 
of the program and of the source of funds to support sustainment of the 
program. 


(vi) An assessment of the effectiveness of the program in building 
the capacity of the foreign country to conduct counterterrorism operations 
during the fiscal year covered by such report, and a description of the 
metrics used to evaluate the effectiveness of the program. 
(B)  A description of the procedures and guidance for monitoring and 


evaluating the results of programs under this section. 
 
 (g) TERMINATION OF PROGRAM.—The authority provided under subsection (a) to conduct 
a program terminates at the close of September 30, 2014 2015. Any program directed before that 
date may be completed, but only using funds available for fiscal year 2006 through 2014 2015. 
 
 (h) DEFINITION.—In this section, the term “logistic support, supplies, and services” has 
the meaning given that term in section 2350(1) of title 10, United States Code. 
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SEC. ___. PILOT PROGRAM FOR THE TEMPORARY EXCHANGE OF FINANCIAL 1 


MANAGEMENT PERSONNEL.  2 


 (a) ASSIGNMENT AUTHORITY.—The Secretary of Defense may, with the agreement of the 3 


private sector organization concerned, arrange for the temporary assignment of an employee to 4 


such private sector organization, or from such private sector organization to a Department of 5 


Defense organization under this section. An employee shall be eligible for such an assignment 6 


only if the employee—  7 


  (1) works in the field of financial management;  8 


  (2) is considered by the Secretary of Defense to be an exceptional employee; and 9 


 (3) is compensated at not less than the GS–11 level (or the equivalent). 10 


 (b) AGREEMENTS.—The Secretary of Defense shall provide for a written agreement 11 


among the Department of Defense, the private sector organization, and the employee concerned 12 


regarding the terms and conditions of the employee’s assignment under this section. The 13 


agreement—  14 


 (1) shall require, in the case of an employee of the Department of Defense, that 15 


upon completion of the assignment, the employee will serve in the civil service for a 16 


period at least equal to three times the length of the assignment, unless the employee is 17 


sooner involuntarily separated from the service of the employee’s agency; and  18 


 (2) shall provide that if the employee of the Department of Defense or of the 19 


private sector organization (as the case may be) fails to carry out the agreement, or if the 20 


employee is voluntarily separated from the service of the employee’s agency before the 21 


end of the period stated in the agreement, such employee shall be liable to the United 22 
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States for payment of all expenses of the assignment unless that failure or voluntary 1 


separation was for good and sufficient reason, as determined by the Secretary of Defense.  2 


An amount for which an employee is liable under paragraph (2) shall be treated as a debt due the 3 


United States.  The Secretary may waive, in whole or in part, collection of such a debt based on a 4 


determination that the collection would be against equity and good conscience and not in the best 5 


interests of the United States.   6 


 (c) TERMINATION.—An assignment under this section may, at any time and for any 7 


reason, be terminated by the Department of Defense or the private sector organization concerned.  8 


 (d) DURATION.—An assignment under this section shall be for a period of not less than 3 9 


months and not more than 1 year; however, no assignment under this section may commence 10 


after September 30, 2019.  11 


 (e) STATUS OF FEDERAL EMPLOYEES ASSIGNED TO PRIVATE SECTOR ORGANIZATION.—An 12 


employee of the Department of Defense who is temporarily assigned to a private sector 13 


organization under this section shall be considered, during the period of assignment, to be on 14 


detail to a regular work assignment in the Department for all purposes.  The written agreement 15 


established under subsection (b) shall address the specific terms and conditions related to the 16 


employee’s continued status as a Federal employee.    17 


 (f) TERMS AND CONDITIONS FOR PRIVATE SECTOR EMPLOYEES.—An employee of a 18 


private sector organization who is assigned to a Department of Defense organization under this 19 


section—  20 


 (1) shall continue to receive pay and benefits from the private sector organization 21 


from which such employee is assigned;  22 
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 (2) is deemed to be an employee of the Department of Defense for the purposes 1 


of—  2 


   (A) chapter 73 of title 5, United States Code;  3 


 (B) sections 201, 203, 205, 207, 208, 209, 603, 606, 607, 643, 654, 1905, 4 


and 1913 of title 18, United States Code, and any other conflict of interest statute;  5 


   (C) sections 1343, 1344, and 1349(b) of title 31, United States Code;  6 


   (D) the Federal Tort Claims Act and any other Federal tort liability statute;  7 


   (E) the Ethics in Government Act of 1978;  8 


   (F) section 1043 of the Internal Revenue Code of 1986;  9 


   (G) chapter 21 of title 41, United States Code; and  10 


 (H) subchapter I of chapter 81 of title 5, United States Code, relating to 11 


compensation for work-related injuries; and  12 


 (3) may not have access, while the employee is assigned to a Department of 13 


Defense organization, to any trade secrets or to any other nonpublic information which is 14 


of commercial value to the private sector organization from which such employee is 15 


assigned. 16 


 (g) PROHIBITION AGAINST CHARGING CERTAIN COSTS TO THE FEDERAL GOVERNMENT.—17 


A private sector organization may not charge the Department of Defense or any other agency of 18 


the Federal Government, as direct or indirect costs under a Federal contract, the costs of pay or 19 


benefits paid by the organization to an employee assigned to a Department of Defense 20 


organization under this section for the period of the assignment.  21 
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 (h) CONSIDERATION.—The Secretary of Defense shall take into consideration the 1 


question of how assignments might best be used to help meet the needs of the Department of 2 


Defense with respect to the training of employees in financial management.  3 


 (i) NUMERICAL LIMITATION.—Not more than five Department of Defense employees may 4 


be assigned to private sector organizations under this section, and not more than five employees 5 


of private sector organizations may be assigned to the Department of Defense under this section, 6 


at any given time.7 


 
Section-by-Section Analysis  


 
 This proposal would establish a Financial Management Exchange Program (FMEP) pilot 
program between the Department of Defense (DoD) and private industry that would provide a 
unique opportunity to share best practices, gain a better understanding of each other’s financial 
management practices and challenges, and create a partnership to address these challenges.  In 
addition, the FMEP could be used to enhance the financial management competencies and 
technical skills of the DoD civilian financial management workforce and their peers in the 
private sector.  Only exceptional Federal employees (those having superior performance 
accomplishing duties as assigned) would be eligible for this program.  
 
 The need to improve skills in financial analysis across all of the Comptroller Mission 
Critical Occupational Series would be enhanced through a program such as FMEP.  The 
increased knowledge and understanding of our roles and those of private industry would assist in 
support of audit readiness.  Additionally, the FMEP would make our personnel aware of the 
requirement to improve financial information so that it is more accurate and useful to those 
financial managers making fiscal decisions for the future.   
 
 This proposal is modeled on section 1110 of the National Defense Authorization Act for 
Fiscal Year (FY) 2010 (Public Law 111-84), which authorized a Pilot Program for the 
Temporary Exchange of Information Technology Exchange Personnel, known as the DoD 
Information Technology Exchange Program (ITEP) pilot.  That program allows both DoD and 
private sector IT employees who work in the field of information technology to participate in a 
temporary detail to the other sector.  The FMEP would enable the DoD Financial Management 
community to remain on par with the private sector and stay abreast of evolving financial issues 
on a much broader scale. 
 
Budget Implications:  This proposal does not require any additional resources.  Employee 
salaries are a cost to the Department of Defense regardless of whether or not the employee 
participates in the program. 
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RESOURCE REQUIREMENTS($) 


 FY 2014 FY 2015 FY 2016 FY 2017 FY 2018 Appropriation 
From 


Budget 
Activity 


Dash-1 
Line 
Item 


Program 
Element 


 74,872 75,246 75,999 77,199 78,296 O&M Def-Wide 4 4GTN  
 74,872 75,246 75,999 77,199 78,296 O&M Army 4 431  
 74,872 75,246 75,999 77,199 78,296 O&M Air Force 4 042A  
 149,744 150,492 151,998 154,398 156,592 O&M Navy 4 4A1M  


Total 374,360 376,230 379,995 385,995 391,480 -- -- -- -- 
 
Changes to Existing Law:  This proposal would not change any existing laws.   








SEC. ___. REVISION TO CERTAIN DEFINITIONS RELATING TO FAMILIES OF 1 


SERVICEMEMBERS FOR PURPOSES OF FAMILY AND MEDICAL 2 


LEAVE. 3 


 (a) DEFINITIONS APPLICABLE UNDER FAMILY AND MEDICAL LEAVE ACT OF 1993.— 4 


(1) DEFINITION OF “COVERED ACTIVE DUTY”.—Paragraph (14) of section 101 of 5 


the Family and Medical Leave Act of 1993 (29 U.S.C. 2611) is amended— 6 


(A) by striking “to a foreign country” in subparagraphs (A) and (B); and 7 


(B) by inserting “, 12301(d), or 12301(g)” after “section 101(a)(13)(B)” in 8 


subparagraph (B). 9 


(2) DEFINITION OF “COVERED SERVICEMEMBER”.—Paragraph (15)(A) of such 10 


section is amended by inserting “inpatient or” before “outpatient status”.  11 


(b) DEFINITIONS APPLICABLE TO LEAVE FOR CIVIL SERVICE EMPLOYEES.— 12 


(1) DEFINITION OF “COVERED ACTIVE DUTY”.—Paragraph (7) of section 6381 of 13 


title 5, United States Code, is amended— 14 


(A) by striking “to a foreign country” in subparagraph (A) and (B); and 15 


(B) by inserting “, 12301(d), or 12301(g)” after “section 101(a)(13)(B)” in 16 


subparagraph (B). 17 


(2) DEFINITION OF “COVERED SERVICEMEMBER”.—Paragraph (8)(A) of such 18 


section is amended by inserting “inpatient or” before “outpatient status”.  19 


(3) TECHNICAL AMENDMENT.—Paragraph (7)(B) of such section is further 20 


amended by striking “, United States Code”.21 







Section-by-Section Analysis 


This proposal would modify the definitions of “covered active duty” and “covered 
service member” as they appear in section 101 of the Family Medical and Leave Act (FMLA) of 
1993 and in 5 U.S.C. 6381 (as those sections were amended by section 585 of the National 
Defense Authorization Act for Fiscal Year 2008 and further amended by section 565 of the 
National Defense Authorization Act for Fiscal Year 2010) to correct oversights in current FMLA 
protections.  Expanding the definitions of “covered active duty” and “covered service member” 
will help leadership “keep the faith” with the families of our service members which will help 
maintain a competitive edge in recruiting and retaining the best talent in the Nation. 


 
As currently written, the definition of “covered active duty” does not apply to active duty 


members who are stationed or deployed within the US or its territories, yet who may be afloat or 
at remote locations, or to Reserve Component members on 10 U.S.C. 12301(d) orders (order to 
active duty with the consent of the member) or 12301(g) orders (captive status).  The families of 
members performing active duty under these authorities should not be excluded from FMLA 
protections. 


      
As currently written, the definition of "covered service member" does not specifically 


apply to service members who are in an inpatient status.  For example, individuals with traumatic 
brain injury may always be inpatient and never move to an outpatient status. 
 
Budget Implications:  Leave pursuant to FMLA authorities is not paid leave, so this proposal 
has no cost to the Department.  FMLA leave is a benefit for the families of service members who 
meet certain status requirements and therefore this proposal will not affect the members of the 
services. 
 
Changes to Existing Law:  This proposal would make the following changes to section 101 of 
the Family and Medical Leave Act of 1993 (29 U.S.C. 2611) and 5 U.S.C. 6381: 
 


FAMILY AND MEDICAL LEAVE ACT OF 1993 
 


SEC. 101. DEFINITIONS. 
 As used in this title: 
 


 (1) *** 
* * * * * * * 


 (14) COVERED ACTIVE DUTY.—The term “covered active duty” means— 
 (A) in the case of a member of a regular component of the Armed Forces, 
duty during the deployment of the member with the Armed Forces to a foreign 
country; and 
 (B) in the case of a member of a reserve component of the Armed Forces, 
duty during the deployment of the member with the Armed Forces to a foreign 
country under a call or order to active duty under a provision of law referred to in 
sections 101(a)(13)(B), 12301(d), or 12301(g) of title 10, United States Code. 
 







 (15) COVERED SERVICEMEMBER.—The term ‘covered servicemember’ means— 
 (A) a member of the Armed Forces (including a member of the National 
Guard or Reserves) who is undergoing medical treatment, recuperation, or 
therapy, is otherwise in inpatient or outpatient status, or is otherwise on the 
temporary disability retired list, for a serious injury or illness; or 
 (B) a veteran who is undergoing medical treatment, recuperation, or 
therapy, for a serious injury or illness and who was a member of the Armed 
Forces (including a member of the National Guard or Reserves) at any time 
during the period of 5 years preceding the date on  which the veteran undergoes 
that medical treatment, recuperation, or therapy. 


 
* * * * * * * 
———— 


 
TITLE 5, UNITED STATES CODE 


§ 6381. Definitions 
 For the purpose of this subchapter— 


 (1) *** 
* * * * * * * 


  (7) the term “covered active duty” means— 
 (A) in the case of a member of a regular component of the Armed Forces, 
duty during the deployment of the member with the Armed Forces to a foreign 
country; and 
 (B) in the case of a member of a reserve component of the Armed Forces, 
duty during the deployment of the member with the Armed Forces to a foreign 
country under a call or order to active duty under a provision of law referred to in 
sections 101(a)(13)(B), 12301(d), or 12301(g) of title 10, United States Code. 


 (8) the term ‘covered servicemember’ means— 
 (A) a member of the Armed Forces (including a member of the National 
Guard or Reserves) who is undergoing medical treatment, recuperation, or 
therapy, is otherwise in inpatient or outpatient status, or is otherwise on the 
temporary disability retired list, for a serious injury or illness; or 


 (B) a veteran who is undergoing medical treatment, recuperation, or therapy, for a serious 


injury or illness and who was a member of the Armed Forces (including a member of the 


National Guard or Reserves) at any time during the period of 5 years preceding the date on  


which the veteran undergoes that medical treatment, recuperation, or therapy.  
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SEC. ___.  REVISIONS TO GLOBAL SECURITY CONTINGENCY FUND 1 


AUTHORITY. 2 


 (a) AUTHORITY.—Subsection (b)(1) of section 1207 of the National Defense 3 


Authorization Act for Fiscal Year 2012 (Public Law 112-81; 125 Stat. 1625; 22 U.S.C. 2151 4 


note) is amended—  5 


(1) in the matter preceding subparagraph (A), by striking “forces, and” and 6 


inserting “forces, or”; and  7 


(2) in subparagraph (A)— 8 


(A) by striking “and” the second place it appears and inserting “or”; 9 


(B) by inserting “or activities” after “counterterrorism operations”; and 10 


(C) by striking “; and” and inserting “; or”. 11 


 (b) TYPES OF ASSISTANCE.—Subsection (c)(1) of such section is amended by striking 12 


“and training” and inserting “minor construction, training and education, and professional 13 


guidance and advice”.  14 


 (c) TRANSFER AUTHORITY.—Subsection (f) of such section is amended— 15 


 (1) in paragraph (1)— 16 


(A) by striking “for Defense-wide activities” in the first sentence; and 17 


 (B) by striking “subsection (i)” in the second sentence and inserting 18 


“subsection (h)”; and  19 


 (2) in paragraph (2)— 20 


(A) by inserting “and Department of State” after “Department of 21 


Defense”; and 22 


 (B) by striking “$200,000,000” and inserting “$300,000,000”. 23 
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 (d) TWO-YEAR EXTENSION OF AVAILABILITY OF FUNDS.—Subsection (i) of such section 1 


is amended by striking “September 30, 2015” and inserting “September 30, 2017”. 2 


 (e) NOTICES TO CONGRESS.—Subsection (l) of such section is amended—  3 


(1) in paragraph (1)— 4 


 (A) by striking subparagraph (C); and 5 


 (B) by redesignating subparagraph (D) as subparagraph (C); 6 


(2) by striking paragraph (2); and 7 


(3) by redesignating paragraph (3) as paragraph (2). 8 


 (f) ANNUAL REPORT REQUIREMENT.—Subsection (m) of such section is amended in the 9 


matter preceding paragraph (1)— 10 


 (1) by striking “October 30, 2012, and annually thereafter” and inserting “October 11 


30 each year”; and  12 


  (2) by striking “subsection (q)” and inserting “subsection (o)”. 13 


 (g) REPEAL OF FISCAL YEAR 2012 TRANSITIONAL AUTHORITIES.—Subsection (n) of such 14 


section is repealed. 15 


(h) REPEAL OF STATUTORY FUNDING LIMITATION.—Subsection (o) of such section is 16 


repealed. 17 


(i) REDESIGNATION.—Subsection (p) of such section is redesignated as subsection (n). 18 


(j) EXTENSION OF EXPIRATION DATE.—Subsection (q) of such section is redesignated as 19 


subsection (o) and is amended— 20 


(1) by striking “September 30, 2015” and inserting “September 30, 2017”; and 21 


(2) by striking “funds available for fiscal years 2012 through 2015” and inserting 22 


“funds available for a fiscal year beginning before that date”. 23 
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Section-by-Section Analysis 


 
OVERVIEW 
 


This proposal would allow the Global Security Contingency Fund established by section 
1207 of the National Defense Authorization Act for Fiscal Year 2012 (Public Law 112-81) to 
continue to serve as a critical step to transforming the way the U.S. Government provides 
security and stabilization assistance to foreign partners confronting the complex and dynamic 
threats that challenge the security of the United States, its Allies, and its partners.   


 
This proposal would make modifications to the Contingency Fund statute that would 


clarify the original law, improve efficiency in administration and implementation of the Fund, 
and better achieve interagency collaboration.   


 
 The provision is designed to provide the agility and responsiveness to address emergent 


threats, new opportunities, and unplanned needs.  Dynamic challenges are best met by flexible 
resources that are not allocated to a specific country until a specific program is approved.  This 
allows the United States to allocate funds to address the most pressing requirements at a given 
point in time.  Moreover, the provision moves the U.S. Government away from a stove-piped 
approach for security sector assistance toward a more integrated, synchronized, and committed 
model for planning, implementing, evaluating, and sustaining such assistance.    
 
SECTION-BY-SECTION 


 
The proposed change of “and” to “or” in subsection (b)(1) is a technical change that 


would reflect the intent of both the Administration and Congress in the original legislation. 
 
Adding “or activities” after “operations” in subsection (b)(1)(A) is intended to eliminate 


potential confusion that “operations” may be a limiting term and that more than what would be 
considered tactical operations may and should be considered when designing Fund projects.  


 
The amendment to subsection (c)(1) would expand the list of activities that may be 


undertaken through the Fund to include educational activities, the advisory assistance sometimes 
necessary when assisting ministries and departments involved in security functions, and minor 
construction.  Training and education both play a role in developing capacity and this provision 
clarifies that the intent is to include education as one of the activities included in Administration 
and Congressional intent.  Professional guidance and advice fall into a category that does not 
always comfortably fit into training and education and might take the form of assisting a ministry 
to develop a national defense strategy or a government to develop a national security strategy.  
We anticipate that in some limited cases, the absence of modest facilities will impede the ability 
to assist or to enlist the support of partner forces.  The Administration does not anticipate minor 
construction to be a significant portion of the Fund expenditures, and intends that construction 
activities would be in support of other capacity building activities.   
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The amendment to subsection (f)(1) would remove the limitation on the sources of funds 
to Defense-wide operation and maintenance funds.  The Administration argues that it is most 
efficient to allow the Secretary of Defense the latitude to select from all of the Department’s 
accounts. 


 
The amendment to subsection (f)(2) would change the limit on the amount of funds 


transferred to the Fund in a fiscal year to $300,000,000.  A cap of $300,000,000 provides enough 
authority to respond to several major contingencies without having to hold back on projects early 
in the fiscal year in order to preserve the ability to respond to unforeseen events later in the year.  
The Administration does not anticipate using the full $300,000,000 in transfer authority during 
any year of the pilot phase of the Fund. 


 
In subsection (i), the end date would be changed to September 30, 2017, to account for a 


possible delay in the passage of the National Defense Authorization Act for Fiscal Year (FY) 
2014 (FY 2014 NDAA). 


 
Paragraph (2) of subsection (l) would be stricken because the 15-day fund transfer 


notification is duplicative with the notification requirements in section 8004 of the Department 
of State, Foreign Operations, and Related Programs Appropriations Act, 2012, section 8069 of 
the Department of Defense Appropriations Act, 2012, and section 8068 of the Department of 
Defense Appropriations Act, 2013.  


 
The Transitional Authorities in subsection (n) would be repealed as they were a one-year 


authority not necessary for the pilot phase of the Fund.  The Administration anticipates that if the 
funding for the Transitional Authorities is deemed necessary for this and subsequent fiscal years, 
these will be included as stand-alone authorities.  There is little in common between the 
Transitional Authorities support to counterterrorism operations in Yemen and East Africa and the 
holistic contingency-based purpose for the Fund. 


 
Subsection (o) would be repealed as unnecessary since program limits are defined in 


subsection (f)(2) and, with the elimination of the Transitional Authorities, setting such funding 
limits is no longer required. 


 
Subsection (p) would be redesignated as subsection (n).  
 
Subsection (q) would be redesignated as subsection (o) and in that subsection the 


expiration date would be changed to September 30, 2017, to account for a possible delay in the 
passage of the FY 2014 NDAA. 


 
Budget Implications: This proposal does not appropriate funds directly to the Fund. 
 


RESOURCE REQUIREMENTS ($MILLIONS) 


 FY 
2014 


FY 
2015 


FY 
2016 


FY 
2017 


FY 
2018 


Appropriation 
From 


Budget 
Activity 


Dash-1 
Line 
Item 


Program 
Element 


Dept of 0 0 0 0 0     
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State 


Dept of 
Defense $75 $75 $75 $75 $75 


Operation & 
Maintenance, 
Defense-Wide 


BA 4 4GTD 1022198T 


 
Changes to Existing Law:  This proposal would make the following changes to section 1207 of 
the National Defense Authorization Act for Fiscal Year 2012 (Public Law 112-81): 
 
SEC. 1207. GLOBAL SECURITY CONTINGENCY FUND. 
 
 (a) ESTABLISHMENT.—There is established on the books of the Treasury of the United 
States an account to be known as the ‘‘Global Security Contingency Fund’’ (in this section 
referred to as the ‘‘Fund’’). 
 
 (b) AUTHORITY.—Notwithstanding any other provision of law (other than the provisions 
of section 620A of the Foreign Assistance Act of 1961 (22 U.S.C. 2371) and the section 620J of 
such Act relating to limitations on assistance to security forces (22 U.S.C. 2378d)), amounts in 
the Fund shall be available to either the Secretary of State or the Secretary of Defense to provide 
assistance to countries designated by the Secretary of State, with the concurrence of the 
Secretary of Defense, for purposes of this section, as follows: 


 (1) To enhance the capabilities of a country’s national military forces, and or 
other national security forces that conduct border and maritime security, internal defense, 
and counterterrorism operations, as well as the government agencies responsible for such 
forces to— 


 (A) conduct border and maritime security, internal defense, and or 
counterterrorism operations or activities; and or 
 (B) participate in or support military, stability, or peace support operations 
consistent with United States foreign policy and national security interests. 


 (2) For the justice sector (including law enforcement and prisons), rule of law 
programs, and stabilization efforts in a country in cases in which the Secretary of State, in 
consultation with the Secretary of Defense, determines that conflict or instability in a 
country or region challenges the existing capability of civilian providers to deliver such 
assistance.  
 


 (c) TYPES OF ASSISTANCE.— 
 (1) AUTHORIZED ELEMENTS.—A program to provide the assistance  under 
subsection (b)(1) may include the provision of equipment, supplies, and training minor 
construction, training and education, and professional guidance and advice. 
 (2) REQUIRED ELEMENTS.—A program to provide the assistance under subsection 
(b)(1) shall include elements that promote— 


 (A) observance of and respect for human rights and fundamental 
freedoms; and 
 (B) respect for legitimate civilian authority within the country concerned. 
 


 (d) FORMULATION AND APPROVAL OF ASSISTANCE PROGRAMS.— 
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 (1) SECURITY PROGRAMS.—The Secretary of State and the Secretary of Defense 
shall jointly formulate assistance projects under subsection (b)(1). Assistance projects to 
be carried out pursuant to subsection (b)(1) shall be approved by the Secretary of State, 
with the concurrence of the Secretary of Defense, before implementation. 
 (2) JUSTICE SECTOR AND STABILIZATION PROGRAMS.—The Secretary of State, in 
consultation with the Secretary of Defense, shall formulate assistance programs under 
subsection (b)(2). Assistance programs to be carried out under the authority in subsection 
(b)(2) shall be approved by the Secretary of State, with the concurrence of the Secretary 
of Defense, before implementation. 
 


 (e) RELATION TO OTHER AUTHORITIES.—The authority to provide assistance under this 
section is in addition to any other authority to provide assistance to foreign nations. The 
administrative authorities of the Foreign Assistance Act of 1961 (22 U.S.C. 2151 et seq.) shall be 
available to the Secretary of State with respect to funds available to carry out this section. 
 
 (f) TRANSFER AUTHORITY.— 


 (1) DEPARTMENT OF DEFENSE FUNDS.—Funds authorized to be appropriated to 
the Department of Defense for operation and maintenance for Defense-wide activities 
may be transferred to the Fund by the Secretary of Defense in accordance with 
established procedures for reprogramming under section 1001 of this Act and successor 
provisions of law. Amounts transferred under this paragraph shall be merged with funds 
otherwise made available under this section and remain available until expended as 
provided in subsection (i) (h) for the purposes specified in subsection (b). 
 (2) LIMITATION.—The total amount of funds transferred to the Fund in any fiscal 
year from the Department of Defense and Department of State may not 
exceed $200,000,000 $300,000,000. 
 (3) TRANSFERS TO OTHER ACCOUNTS.—Funds available to carry out assistance 
authorized by this section may be transferred to an agency or account determined most 
appropriate to facilitate the provision of assistance authorized by this section. 
 (4) RELATION TO OTHER TRANSFER AUTHORITIES.—The transfer authorities in 
paragraphs (1) and (3) are in addition to any other transfer authority available to the 
Department of Defense. 
 


 (g) ALLOCATION OF CONTRIBUTIONS TO ASSISTANCE.—The contribution of the Secretary 
of State to an activity under the authority in subsection (b) shall be not less than 20 percent of the 
total amount required for such activity. The contribution of the Secretary of Defense to such 
activity shall be not more than 80 percent of the total amount required. 
 
 (h) AUTHORITY TO ACCEPT GIFTS.—The Secretary of State may use money, funds, 
property, and services accepted pursuant to the authority of section 635(d) of the Foreign 
Assistance Act of 1961 (22 U.S.C. 2395(d)) to fulfill the purposes of subsection (b). 
 
 (i) AVAILABILITY OF FUNDS.—Amounts in the Fund shall remain available until 
September 30, 2015 2017, except that amounts appropriated or transferred to the Fund before 
that date shall remain available for obligation and expenditure after that date for activities under 
programs commenced under subsection (b) before that date.  







7 


 
 (j) ADMINISTRATIVE EXPENSES.—Amounts in the Fund may be used for necessary 
administrative expenses in connection with the provision of assistance under this section. 
 
 (k) DETAIL OF PERSONNEL.—The head of an agency of the United States Government 
may detail personnel to the Department of State to carry out the purposes of this section, with or 
without reimbursement for all or part of the costs of salaries and other expenses associated with 
such personnel. 
 
 (l) NOTICES TO CONGRESS.— 


 (1) IN GENERAL.—Not less than 15 days before initiating an activity under a 
program of assistance under subsection (b), the Secretary of State, with the concurrence 
of the Secretary of Defense, shall submit to the specified congressional committees a 
notification that includes the following: 


 (A) A detailed justification for the program. 
 (B) The budget, execution plan and timeline, and anticipated completion 
date for the activity. 
 (C) A list of other security-related assistance or justice sector and or 
stabilization assistance that the United States is currently providing the country 
concerned and that is related to or supported by the activity. 
 (DC) Such other information relating to the program or activity as the 
Secretary of State or Secretary of Defense considers appropriate. 


 (2) EXERCISE OF TRANSFER AUTHORITY.—No transfer of funds into the Fund 
under subsection (f) or any other authority may occur until 15 days after the specified 
congressional committees are notified of the transfer. 
 (32) GUIDANCE AND PROCESSES FOR EXERCISE OF AUTHORITY.—The Secretary of 
State, with the concurrence of the Secretary of Defense, shall notify the specified 
congressional committees 15 days after the date on which all necessary guidance has 
been issued and processes for implementation of the authority in subsection (b) are 
established and fully operational. 
 


  (m) ANNUAL REPORTS.—Not later than October 30, 2012, and annually thereafter each 
year until the expiration of the authority in subsection (b) pursuant to subsection (q) (o), the 
Secretary of State and the Secretary of Defense jointly shall submit to the specified congressional 
committees a report on the following: 


(1) The obligation of funds from, and transfer of funds into, the Fund during the 
preceding fiscal year. 


(2) The status of programs and activities authorized under this section during the 
preceding fiscal year. 


 
 (n) TRANSITIONAL AUTHORITIES.— 


 (1) IN GENERAL.—The Secretary of Defense may, with the concurrence of the 
Secretary of State, provide the types of assistance described in subsection (c), and 
assistance for minor military construction, during fiscal year 2012 as follows: 


 (A) To enhance the capacity of the national military forces, security  
agencies serving a similar defense function, and border security forces of 
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Djibouti, Ethiopia, and Kenya to conduct counterterrorism operations against al-
Qaeda, al-Qaeda affiliates, and al Shabaab. 
 (B) To enhance the capacity of national military forces participating in the 
African Union Mission in Somalia to conduct counterterrorism operations 
described in subparagraph (A). 
 (C) To enhance the ability of the Yemen Ministry of Interior Counter 
Terrorism Forces to conduct counter-terrorism operations against al-Qaeda in the 
Arabian Peninsula and its affiliates. 


 (2) LIMITATIONS.— 
 (A) ASSISTANCE OTHERWISE PROHIBITED BY LAW.—The Secretary of 
Defense may not use the authority in this subsection to provide any type of 
assistance that is otherwise prohibited by any provision of law. 
 (B) ELIGIBLE COUNTRIES.—The Secretary of Defense may not use the 
authority in this subsection to provide a type of assistance to a foreign country 
that is otherwise prohibited from receiving such type of assistance under any other 
provision of law. 
 (C) YEMEN.—The authority specified in paragraph (1)(C), and the 
authority to provide assistance pursuant to section 1206 of the National Defense 
Authorization Act for Fiscal Year 2006 (Public Law 109–163; 119 Stat. 2456), 
may not be used for Yemen until 30 days after the date on which the Secretary of 
Defense and the Secretary of State jointly certify in writing to the specified 
congressional committees that the use of such authority is important to the 
national security interests of the United States. The certification shall include the 
following: 


 (i) The reasons for the certification. 
 (ii) A justification for the provision of assistance. 
 (iii) An acknowledgment by the Secretary of Defense and the 
Secretary of State that they have received assurance from the Government 
of Yemen that any assistance so provided will be utilized in manner 
consistent with subsection (c)(2). 


 (3) NOTICE TO CONGRESS.—Not less than 15 days before funds are obligated to 
provide assistance under this subsection, the Secretary of Defense shall submit to the 
specified congressional committees a notice setting forth the following: 


 (A) The type of assistance to be provided. 
 (B) The national military forces to be supported. 
 (C) The objectives of such assistance. 
 (D) The estimated cost of such assistance. 
 (E) The intended duration of such assistance. 


 (4) TERMINATION.— 
 (A) IN GENERAL.—Assistance authorized by this subsection may be 
provided until the earlier of— 


 (i) the date on which the Secretary of State determines that all 
necessary guidance has been issued and processes for implementation of 
the authority in subsection (b) are established and fully operational; or 
 (ii) September 30, 2012. 
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 (B) COMPLETION OF ONGOING ACTIVITIES AFTER TERMINATION.— An 
assistance activity authorized by this subsection that begins before the date of 
termination provided in subparagraph (A) may be completed after that date, but 
only using funds available before that date. 
 


 (o) FUNDING.— 
 (1) FISCAL YEAR 2012.—The total amount available to the Department of Defense 
and the Department of State to provide assistance under this section during fiscal year 
2012 may not exceed $350,000,000, of which— 


 (A) $75,000,000 may be used for assistance authorized by subparagraphs 
(A) and (B) of subsection (n)(1); and 
 (B) $75,000,000 may be used for assistance authorized by subparagraph 
(C) of subsection (n)(1). 


 (2) FISCAL YEARS 2013 AND AFTER.—The total amount available to the 
Department of Defense and the Department of State to provide assistance under this 
section during a fiscal year after fiscal year 2012 may not exceed $300,000,000.  
 


 (pn) SPECIFIED CONGRESSIONAL COMMITTEES.—In this section, the term “specified 
congressional committees” means— 


 (1) the Committee on Armed Services, the Committee on Foreign Affairs, and the 
Committee on Appropriations of the House of Representatives; and 
 (2) the Committee on Armed Services, the Committee on Foreign Relations, and 
the Committee on Appropriations of the Senate. 
 


 (qo) EXPIRATION.—The authority under this section may not be exercised after 
September 30, 2015 2017. An activity under a program authorized by subsection (b) commenced 
before that date may be completed after that date, but only using funds available for fiscal years 
2012 through 2015 a fiscal year beginning before that date.  
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SEC. ___. SOUTHERN SEA OTTER MILITARY READINESS AREAS. 1 


(a) ESTABLISHMENT OF THE SOUTHERN SEA OTTER MILITARY READINESS AREAS.— 2 


Chapter 631 of title 10, United States Code, is amended by adding at the end the following new 3 


section: 4 


“§ 7235. Establishment of the Southern Sea Otter Military Readiness Areas 5 


“(a) ESTABLISHMENT.—The Secretary of the Navy shall establish areas, to be known as 6 


‘Southern Sea Otter Military Readiness Areas’, for national defense purposes. Such areas shall 7 


include each of the following: 8 


“(1) The area that includes Naval Base Ventura County, San Nicolas Island, and 9 


Begg Rock and the adjacent and surrounding waters within the following coordinates: 10 


“N. Latitude/W. Longitude 11 


“33°27.8´/119°34.3´  12 


“33°20.5´/119°15.5´  13 


“33°13.5´/119°11.8´  14 


“33°06.5´/119°15.3´  15 


“33°02.8´/119°26.8´  16 


“33°08.8´/119°46.3´  17 


“33°17.2´/119°56.9´  18 


“33°30.9´/119°54.2´. 19 


“(2) The area that includes Naval Base Coronado, San Clemente Island and the 20 


adjacent and surrounding waters running parallel to shore to 3 nautical miles from the 21 


high tide line designated by part 165 of title 33, Code of Federal Regulations, on May 20, 22 


2010, as the San Clemente Island 3NM Safety Zone.  23 







2 


“(b) ACTIVITIES WITHIN THE SOUTHERN SEA OTTER MILITARY READINESS AREAS.— 1 


“(1) INCIDENTAL TAKINGS UNDER ENDANGERED SPECIES ACT OF 1973.—Sections 4 2 


and 9 of the Endangered Species Act of 1973 (16 U.S.C. 1533, 1538) shall not apply with 3 


respect to the incidental taking of any southern sea otter in the Southern Sea Otter 4 


Military Readiness Areas in the course of conducting a military readiness activity. 5 


“(2) INCIDENTAL TAKINGS UNDER MARINE MAMMAL PROTECTION ACT OF 1972.—6 


Sections 101 and 102 of the Marine Mammal Protection Act of 1972 (16 U.S.C. 1371, 7 


1372) shall not apply with respect to the incidental taking of any southern sea otter in the 8 


Southern Sea Otter Military Readiness Areas in the course of conducting a military 9 


readiness activity. 10 


“(3) TREATMENT AS SPECIES PROPOSED TO BE LISTED.—For purposes of 11 


conducting a military readiness activity, any southern sea otter while within the Southern 12 


Sea Otter Military Readiness Areas shall be treated for the purposes of section 7 of the 13 


Endangered Species Act of 1973 (16 U.S.C. 1536) as a member of a species that is 14 


proposed to be listed as an endangered species or a threatened species under section 4 of 15 


the Endangered Species Act of 1973 (16 U.S.C. 1533). 16 


“(c) REMOVAL.—Nothing in this section or any other Federal law shall be construed to 17 


require that any southern sea otter located within the Southern Sea Otter Military Readiness 18 


Areas be removed from the Areas. 19 


“(d) REVISION OR TERMINATION OF EXCEPTIONS.—The Secretary of the Interior may 20 


revise or terminate the application of subsection (b) if the Secretary of the Interior, in 21 


consultation with the Secretary of the Navy, determines that military activities occurring in the 22 
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Southern Sea Otter Military Readiness Areas are impeding the southern sea otter conservation or 1 


the return of southern sea otters to optimum sustainable population levels. 2 


“(e) MONITORING.— 3 


“(1) IN GENERAL.— The Secretary of the Navy shall conduct monitoring and 4 


research within the Southern Sea Otter Military Readiness Areas to determine the effects 5 


of military readiness activities on the growth or decline of the southern sea otter 6 


population and on the near-shore ecosystem.  Monitoring and research parameters and 7 


methods shall be determined in consultation with the Service. 8 


“(2) REPORTS.—Not later than 24 months after the date of the enactment of this 9 


section and every three years thereafter, the Secretary of the Navy shall report to 10 


Congress and the public on monitoring undertaken pursuant to paragraph (1). 11 


 “(g) DEFINITIONS.—In this section: 12 


“(1) SOUTHERN SEA OTTER.—The term ‘southern sea otter’ means any member of 13 


the subspecies Enhydra lutris nereis. 14 


“(2) TAKE.—The term ‘take’— 15 


“(A) when used in reference to activities subject to regulation by the 16 


Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.), shall have the meaning 17 


given such term in that Act; and 18 


“(B) when used in reference to activities subject to regulation by the 19 


Marine Mammal Protection Act of 1972 (16 U.S.C. 1361 et seq.) shall have the 20 


meaning given such term in that Act. 21 
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“(3) INCIDENTAL TAKING.—The term ‘incidental taking’ means any take of a 1 


southern sea otter that is incidental to, and not the purpose of, the carrying out of an 2 


otherwise lawful activity. 3 


“(4) MILITARY READINESS ACTIVITY.—The term ‘military readiness activity’ has 4 


the meaning given that term in section 315(f) of the Bob Stump National Defense 5 


Authorization Act for Fiscal Year 2003 (16 U.S.C. 703 note) and includes all training and 6 


operations of the armed forces that relate to combat and the adequate and realistic testing 7 


of military equipment, vehicles, weapons, and sensors for proper operation and suitability 8 


for combat use. 9 


“(5) OPTIMUM SUSTAINABLE POPULATION.—The term ‘optimum sustainable 10 


population’ means, with respect to any population stock, the number of animals that will 11 


result in the maximum productivity of the population or the species, keeping in mind the 12 


carrying capacity of the habitat and the health of the ecosystem of which they form a 13 


constituent element.”. 14 


(b) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is 15 


amended by adding at the end the following new item: 16 


“7235. Establishment of the Southern Sea Otter Military Readiness Areas.” 


(c) CONFORMING AMENDMENT.—Section 1 of Public Law 99-625 (16 U.S.C. 1536 note) 17 


is repealed. 18 


Section-by-Section Analysis 
 


This legislative proposal would allow the U.S. Fish & Wildlife Service (USFWS) and the 
Department of the Navy to provide for the conservation needs of the Southern Sea Otter while 
continuing the protections for military readiness activities at important offshore islands in the 
Southern California Bight that were provided by Public Law (P.L.) 99-625 while the 
translocation program was in effect.    


 







5 


In the 1980’s, threats to the Southern Sea Otter included its small population size, its 
greatly reduced range, and the potential risk of oil spills.  In response, the USFWS developed a 
plan to establish an independent colony of otters sufficiently removed from the parent population 
to serve as a safeguard for the population as a whole in the event of a natural or manmade 
catastrophe.  Following an Environmental Impact Statement that identified San Nicolas Island as 
a potential host site for a separate population, Navy supported P.L. 99-625, which authorized the 
plan along with protection for military activities throughout the management zone  and San 
Nicholas Island, as well as protection for defense-related agency activities under the Endangered 
Species Act (ESA), but no similar exemption under the Marine Mammal Protection Act 
(MMPA) at San Nicolas Island.  Similarly, Navy supported the USFWS governing regulations, 
which effectively protected military uses at San Nicolas and were published on August 11, 1987 
(52 FR 29754).  Between August 1987 and March 1990 the USFWS and the California 
Department of Fish & Game administered the plan, with cooperation from and in reliance on 
support from the U.S. Navy, and established an experimental colony of Southern Sea Otters in a 
translocation zone around San Nicolas Island. The island is a military installation attached to 
Naval Base Ventura County and a major asset for Navy Test, Evaluation, Training and 
Experimentation operations.  Once the plan was implemented, provisions of P.L. 99-625 became 
operative and provided for protection of defense-related agency activities from the consultation 
requirements of the ESA, with respect to southern sea otters, within the translocation zone and 
both the ESA and MMPA within a management zone throughout the Southern California Bight.  
The management zone encompassed the U.S. Navy’s Point Mugu Sea Range (that includes San 
Nicolas Island), the U.S. Navy’s Southern California Offshore Range (that includes San 
Clemente Island), and coastal military installations. 


 
Implementation of the plan resulted in the presence of a healthy but small population of 


Southern Sea Otters at the translocation site, but due to the high initial rate of emigration of 
translocated sea otters and unforeseen problems with capturing and relocating sea otters, failed to 
meet the original objectives of the USFWS.  Following the Exxon Valdez oil spill, the USFWS 
also determined that Southern Sea Otters at San Nicolas Island would not be isolated from the 
effects of a single large oil spill as originally envisioned.  Moreover, large numbers of sea otters 
were moving southward down the California coast into the management zone, and experience 
with plan implementation indicated that further removal of otters from the management zone 
could result in substantial adverse effects on the parent population.  Consequently the USFWS 
ultimately terminated the program with the release of a Final Rule and Record of Decision on 19 
December 2012. 


 
The termination of the translocation program and its associated translocation and 


management zones renders the specific provisions of P.L. 99-625 inoperative.  As such, the 
USFWS has stated that exemptions for defense-related agency activities found in P.L. 99-625 no 
longer apply.  Whereas USFWS believes that programmatic consultations afford a feasible 
means of minimizing the regulatory burden on Navy associated with ESA compliance for sea 
otters, Navy believes that the loss of the protective provisions for military activities in P.L. 99-
625 poses national security concerns.      
 
 The USFWS has publicly stated that current military readiness activities at San Nicolas 
Island pose no threat to the conservation and recovery of Southern Sea Otters.  In relation to 
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Navy activities, the USFWS Supplemental Environmental Impact Statement states, “[t]o date, we 
have no evidence that defense-related activities have had any adverse effects on sea otters at San 
Nicolas Island or in the management zone,” which included San Clemente Island (where sea 
otters do not currently occur) as well as other areas of Naval activity throughout the Southern 
California Bight.  Navy’s Sikes Act Integrated Natural Resources Management Plans (INRMPs) 
for military installations in California also address special management needs of threatened and 
endangered species and provide conservation benefits to near shore marine environments 
through watershed and land-based management actions.  It is clear that Navy has been an 
exemplary custodian of the translocated otters; however, with the return to full ESA 
applicability, mitigation requirements could ultimately limit types and quantity of military 
readiness activities in these critically important testing and training areas.  
 


This legislation will continue the protections afforded by the military activity provisions 
originally enacted in P.L. 99-625, but on a generally smaller scale (the MMPA exemption with 
respect to sea otters around San Nicolas Island was not included in P.L. 99-625 and thus 
increases protections for military readiness activities there).  The management zone originally 
prescribed by P.L. 99-625 encompassed the entirety of the Southern California Bight.  This 
legislation identifies two comparatively small marine areas adjacent to important land-based 
military test and training areas where the military activity provisions will apply.  This legislation 
includes both monitoring and reporting requirements for the Department of the Navy not enacted 
as part of P.L. 99-625, and a termination provision. 
 
Budgetary Implications:  This proposal is not expected to result in changes to the existing 
budget, as military installations already develop and incorporate actions that protect and 
conserve the Southern Sea Otter currently at San Nicolas Island.  No Operation & Maintenance, 
Navy funds are budgeted separately to protect and conserve the Southern Sea Otter population at 
San Nicolas Island.  The monitoring of the otter population is carried out by the U.S. Geological 
Survey agency.  This proposal is not expected to generate fiscal savings but will help eliminate 
the potential for possibly expensive constraints on military readiness activities. 
 


RESOURCE REQUIREMENTS ($MILLIONS) 


 FY 
2014 


FY 
2015 


FY 
2016 


FY 
2017 


FY 
2018 


Appropriation 
To 


Budget 
Activity 


Dash-1 
Line 
Item 


Program 
Element 


 0 0 0 0 0     
 
Changes to Existing Law:  Section 1 of Public Law 99-625 (16 U.S.C. 1536 note) would be 
repealed: 
 
SECTION 1. TRANSLOCATION OF CALIFORNIA SEA OTTERS. 
 


(a) DEFINITIONS.—For purposes of this section- 
(1) The term ‘Act’ means the Endangered Species Act of 1973 (16 U.S.C. 1531 et 


seq.). 
(2) The term ‘agency action’ has the meaning given that term in section 7(a)(2) of 


the Act [16 U.S.C. 1536(a)(2)]. 
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(3) The term ‘experimental population’ means the population of sea otters 
provided for under a plan developed under subsection (b). 


(4) The phrase ‘parent population’ means the population of sea otters existing in 
California on the date on which proposed regulations setting forth a proposed plan under 
subsection (b) are issued. 


(5) The phrase ‘prospective action’ refers to any prospective agency action that- 
(A) may affect either the experimental population or the parent population; 


and 
(B) has evolved to the point where meaningful consultation under section 


7(a)(2) or (3) of the Act [16 U.S.C. 1536(a)(2), (3)] can take place. 
(6) The term ‘Secretary’ means the Secretary of the Interior. 
(7) The term ‘Service’ means the United States Fish and Wildlife Service. 


 
(b) PLAN SPECIFICATIONS.—The Secretary may develop and implement, in accordance 


with this section, a plan for the relocation and management of a population of California sea 
otters from the existing range of the parent population to another location. The plan, which must 
be developed by regulation and administered by the Service in cooperation with the appropriate 
State agency, shall include the following: 


(1) The number, age, and sex of sea otters proposed to be relocated. 
(2) The manner in which the sea otters will be captured, translocated, released, 


monitored, and protected. 
(3) The specification of a zone (hereinafter referred to as the ‘translocation zone’) 


to which the experimental population will be relocated. The zone must have appropriate 
characteristics for furthering the conservation of the species. 


(4) The specification of a zone (hereinafter referred to as the ‘management zone’) 
that— 


(A) surrounds the translocation zone; and 
(B) does not include the existing range of the parent population or adjacent 


range where expansion is necessary for the recovery of the species. 
The purpose of the management zone is to (i) facilitate the management of sea otters and the 
containment of the experimental population within the translocation zone, and (ii) to prevent, to 
the maximum extent feasible, conflict with other fishery resources within the management zone 
by the experimental population. Any sea otter found within the management zone shall be treated 
as a member of the experimental population. The Service shall use all feasible non-lethal means 
and measures to capture any sea otter found within the management zone and return it to either 
the translocation zone or to the range of the parent population. 


(5) Measures, including an adequate funding mechanism, to isolate and contain 
the experimental population. 


(6) A description of the relationship of the implementation of the plan to the status 
of the species under the Act and to determinations of the Secretary under section 7 of the 
Act [16 U.S.C. 1536]. 
(c) STATUS OF MEMBERS OF THE EXPERIMENTAL POPULATION.—(1) Any member of the 


experimental population shall be treated while within the translocation zone as a threatened 
species for purposes of the Act, except that— 


(A) section 7 of the Act [16 U.S.C. 1536] shall only apply to agency actions that- 
(i) are undertaken within the translocation zone, 
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(ii) are not defense-related agency actions, and 
(iii) are initiated after the date of the enactment of this section [Nov. 7, 1986]; and 


(B) with respect to defense-related actions within the translocation zone, members of the 
experimental population shall be treated as members of a species that is proposed to be listed 
under section 4 of the Act [16 U.S.C. 1533]. 
For purposes of this paragraph, the term ‘defense-related agency action’ means an agency action 
proposed to be carried out directly by a military department. 


(2) For purposes of section 7 of the Act [16 U.S.C. 1536], any member of the 
experimental population shall be treated while within the management zone as a member of a 
species that is proposed to be listed under section 4 of the Act [16 U.S.C. 1533]. Section 9 of the 
Act [16 U.S.C. 1538] applies to members of the experimental population; except that any 
incidental taking of such a member during the course of an otherwise lawful activity within the 
management zone, may not be treated as a violation of the Act or the Marine Mammal Protection 
Act of 1972 [16 U.S.C. 1361 et seq.]. 


 
(d) IMPLEMENTATION OF PLAN.-The Secretary shall implement the plan developed under 


subsection (b)— 
(1) after the Secretary provides an opinion under section 7(b) of the Act [16 


U.S.C. 1536(b)] regarding each prospective action for which consultation was initiated by 
a Federal agency or requested by a prospective permit or license applicant before April 1, 
1986; or 


(2) if no consultation under section 7(a)(2) or (3) regarding any prospective action 
is initiated or requested by April 1, 1986, at any time after that date. 
 
(e) CONSULTATION AND EFFECT OF OPINION.—A Federal agency shall promptly consult 


with the Secretary, under section 7(a)(3) of the Act [16 U.S.C. 1536(a)(3)], at the request of, and 
in cooperation with, any permit or license applicant regarding any prospective action. The time 
limitations applicable to consultations under section 7(a)(2) of the Act apply to consultations 
under the preceding sentence. In applying section 7(b)(3)(B) with respect to an opinion on a 
prospective action that is provided after consultation under section 7(a)(3), that opinion shall be 
treated as the opinion issued after consultation under section 7(a)(2) unless the Secretary finds, 
after notice and opportunity for comment in accordance with section 553 of title 5, United States 
Code, that a significant change has been made with respect to the action or that a significant 
change has occurred regarding the information used during the initial consultation. The 
interested party may petition the Secretary to make a finding under the preceding sentence. The 
Secretary may implement any reasonable and prudent alternatives specified in any opinion 
referred to in this subsection through appropriate agreements with any such Federal agency, 
prospective permit or license applicant, or other interested party. 
 


(f) CONSTRUCTION.—For purposes of implementing the plan, no act by the Service, an 
authorized State agency, or an authorized agent of the Service or such an agency with respect to 
a sea otter that is necessary to effect the relocation or management of any sea otter under the plan 
may be treated as a violation of any provision of the Act or the Marine Mammal Protection Act 
of 1972 (16 U.S.C. 1361 et seq.).” 
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SEC. ___. SUPPORT FOR NATO SPECIAL OPERATIONS HEADQUARTERS. 1 


 (a) AUTHORITY.—Subchapter II of chapter 138 of title 10, United States Code, is 2 


amended by adding at the end the following new section: 3 


“§ 2350n. NATO Special Operations Headquarters 4 


“(a) AUTHORIZATION.—Funds available for the Department of Defense for operation and 5 


maintenance may be used for the purposes set forth in subsection (b) for support of operations of 6 


the North Atlantic Treaty Organization (NATO) Special Operations Headquarters. The amount 7 


of such funds used for such purposes for fiscal year 2014 and for fiscal year 2015 may not 8 


exceed $50,000,000.  9 


 “(b) PURPOSES.—The Secretary of Defense may provide funds for the NATO Special 10 


Operations Headquarters under subsection (a) for the following purposes: 11 


 “(1) To improve coordination and cooperation between the special operations 12 


forces of NATO member nations, Allied nations, and partner nations. 13 


 “(2) To facilitate combined operations by special operations forces of NATO 14 


member nations, Allied nations, and partner nations. 15 


 “(3) To support command, control, and communications capabilities peculiar to 16 


special operations forces. 17 


 “(4) To promote special operations forces intelligence and informational 18 


requirements within the NATO structure. 19 


 “(5) To promote interoperability through the development of common equipment 20 


standards, tactics, techniques, exercises, and procedures, and through execution of 21 


multinational education and training programs. 22 
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 “(c) ANNUAL REPORT.—Not later than March 1 of each year, the Secretary of Defense 1 


shall submit to the congressional defense committees a report regarding support for the NATO 2 


Special Operations Headquarters. Each report shall include the following: 3 


“(1) The total amount of funding provided by the United States and other NATO 4 


nations to the NATO Special Operations Headquarters for operating costs of the NATO 5 


Special Operations Headquarters. 6 


“(2) A description of the activities carried out with such funding, including— 7 


“(A) the amount of funding allocated for each such activity; 8 


“(B) the extent to which other NATO nations participate in each such 9 


activity; 10 


“(C) the extent to which each such activity is designed to meet the 11 


purposes set forth in paragraphs (1) through (5) of subsection (b); and 12 


“(D) an assessment of the extent to which each such activity will promote 13 


the mission of the NATO Special Operations Headquarters. 14 


“(3) Other contributions, financial or in kind, provided by the United States and 15 


other NATO nations in support of the NATO Special Operations Headquarters. 16 


“(4) Any other matters that the Secretary of Defense considers appropriate. 17 


“(d) SECRETARY OF DEFENSE PUBLISHED GUIDANCE.—The Secretary of Defense shall 18 


publish guidance detailing the roles and responsibilities of components of the Department of 19 


Defense in support of the NATO Special Operations Headquarters. Such guidance shall include 20 


specification of the responsibilities of the Assistant Secretary of Defense for Special Operations 21 


and Low-Intensity Conflict, consistent with the duties of the Assistant Secretary under section 22 


138(b)(4) of this title (including oversight of policy and resources), for oversight of support 23 
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provided by the United States Special Operations Command to the NATO Special Operations 1 


Headquarters.”. 2 


 (b) CLERICAL AMENDMENT.—The table of sections at the beginning of such subchapter is 3 


amended by adding at the end the following new item: 4 


“2350n. NATO Special Operations Headquarters.”. 


 (c) DEADLINE FOR PUBLICATION OF GUIDANCE AND NOTIFICATION OF CONGRESSIONAL 5 


COMMITTEES.—Not later than 180 days after the enactment of this Act, the Secretary of Defense 6 


shall notify the congressional defense committees that the Secretary has published the guidance 7 


required by subsection (d) of section 2350n of title 10, United States Code, as added by 8 


subsection (a). 9 


 (d) CONFORMING REPEAL.—Section 1244 of the National Defense Authorization Act for 10 


Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2541), as most recently amended by section 11 


1272 of the National Defense Authorization Act for Fiscal Year 2013 (Public Law 112-239; 126 12 


Stat. 2023), is repealed. 13 


 
Section-by-Section Analysis 


 
Section 1244 of the National Defense Authorization Act for Fiscal Year 2010 (Pub. L. 


111-84; 123 Stat. 2541) set the amount of authorized funds available to the Secretary of Defense 
to support the North Atlantic Treaty Organization (NATO) Special Operations Headquarters 
(NSHQ) at $30.0 million.  Section 1242 of the Ike Skelton National Defense Authorization Act 
(NDAA) for Fiscal Year 2011 (Pub. L. 111-383; 124 Stat. 4405) amended section 1244 of the 
NDAA for FY 2010 to increase the amount of authorized funds to $50.0 million.  Additionally, 
the NDAA for FY 2010 provided that, not less than 180 days after the date of enactment of that 
Act, the Secretary of Defense shall certify to the Committees on Armed Services of the Senate 
and House of Representatives that the Secretary has assigned executive agent responsibility for 
the NSHQ to an appropriate organization within the Department of Defense (DoD), and detail 
the steps being undertaken by DoD to strengthen the role of the NSHQ in fostering special 
operations capabilities within NATO.  On November 5, 2010, the Secretary of Defense 
designated the United States Special Operations Command (USSOCOM) as the DoD Lead 
Component with Executive Agent Responsibilities for NSHQ.  On December 31, 2012, the 
Secretary of Defense signed an updated memorandum to comply with this provision and to 
clarify that USSOCOM is the Lead Component with Executive Agency Responsibilities, 
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including to provide NSHQ with resources, personnel, funding, and acquisition support within 
DoD.   
 


In the joint statement of managers included in House Report 112-329, the conference 
report accompanying H.R. 1540, the National Defense Authorization Act for Fiscal Year 2012, 
the conferees encouraged the Secretary of Defense to submit to the Committees on Armed 
Services of the Senate and the House of Representatives a legislative proposal for fiscal year 
2013 that would authorize necessary and recurring DoD support for the NSHQ in future years.  
The fiscal year 2013 legislative proposal was pushed back to fiscal year 2014 in order to allow 
for the signing of the Secretary of Defense memorandum and for USSOCOM to work with the 
U.S. Army to finalize the details of the transfer.   


 
USSOCOM and the U.S. Army agreed during the USSOCOM and U.S. Army talks that it 


was in the Services’ best interest for USSOCOM to provide NSHQ with resources, personnel, 
funding, and acquisition support within DoD.  The transfer will be completed during the fiscal 
year 2014 cycle, and both parties are working to ensure a smooth and seamless transfer of 
responsibilities.    
 


This proposal seeks to continue and extend this authority through fiscal year 2015 and 
notify Congress of the intent of the Secretary of Defense to seek the shift in NSHQ base budget 
appropriation from the NATO budget line under Operation & Maintenance, Army, to Operation 
& Maintenance, Defense Wide (USSOCOM).  The Secretary of Defense would exercise this 
authority, and operations would be funded through USSOCOM with Operation and Maintenance 
funds, in accordance with the procedures established by the Secretary of Defense.  Furthermore, 
this legislative proposal would legally establish the relationship between NSHQ and USSOCOM 
and ensure that NSHQ has the resources, personnel, funding, and acquisition support needed to 
execute its mission sets. 


 
Additionally, in the House-passed FY12 NDAA report (H. Rpt. 112-78) it stated that:  


The committee recognizes the tremendous achievements of the NSHQ in advancing and building 
a self-sustaining and interoperable special operations force across the Alliance. The committee 
further recognizes the courageous direct and indirect contributions that the NATO special 
operations forces have made particularly in Operation Enduring Freedom (OEF). The conferees 
supports the President’s fiscal year 2012 base budget request of $28.7 million in the Army 
Operation and Maintenance account for NSHQ and recognizes that this base funding level 
neither precludes nor prevents NSHQ from receiving supplemental funding in support of 
additional contingency requirements and encourages the DoD to consider using Overseas 
Contingency Operations (OCO) funds for this purpose where appropriate. 


 
Both the House Armed Services and Senate Armed Services Committees included 


reauthorization language in their National Defense Authorization bills for FY 2013, at section 
1234 of the House bill (H.R 4310), as passed the House of Representatives on May 18, 2012, and 
at section 342 of S. 3254, as filed in the Senate on June 4, 2012.  Compromise language was 
included in the finalized FY13 NDAA that was signed into law on January 2, 2013.  The current 
law provides an extension of the original five authorities until Fiscal Year 2015 and adds a 
reporting requirement.       
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Per agreement with the Office of Management and Budget, the Office of the Under 


Secretary of Defense for Policy shall produce, within 180 days of the enactment of the FY 2014 
National Defense Authorization Act, a DoD issuance that details the roles and responsibilities of 
the Components of the Department of Defense to provide oversight and support to the NSHQ.  
Recognizing that this legislation sets a precedent in how the U.S. Government supports NATO 
entities, in addition to providing oversight to NSHQ, the DoD issuance will address processes for 
DoD oversight to NATO Memorandum of Understanding organizations outside the Peacetime 
Establishment. 
 


In summary, the primary goals of the fiscal year 2014 legislative proposal are to codify 
the relationship between USSOCOM and NSHQ and to ensure that the fiscal year 2013 
authorities continue through fiscal year 2015.  USSOCOM and NSHQ are appreciative of the 
actions taken by Congress in the FY13 NDAA and believe that the proposed changes will 
strengthen existing law.  If additional authorities are needed USSOCOM will submit a follow on 
legislative proposal in fiscal year 2015.  


 
Budget Implications:  This proposal would not increase the overall budget requirements of 
DoD. This proposal seeks to continue and extend current authorization for expenditure of funds 
on NSHQ through fiscal year 2015.  The continuation and extension in authorization is to ensure 
that USSOCOM has the appropriate funding authorization for current and future NSHQ 
initiatives.  An itemized list of OCO requirements will be identified for each respective fiscal 
year through the OCO process. 
 


RESOURCE REQUIREMENTS ($MILLIONS) 


 
FY 


2014 
FY 


2015 
FY 


2016 FY 2017 FY 2018 Appropriation 
From 


Budget 
Activity 


Dash-1 
Line Item 


Baseline -31.2 -31.8 -30.1† -31.0† -33.4† O&M Army 01 SAG 441 


OCO* -7.00     O&M D-W 01 1PL2 


Total 50.0 50.0 50.0† 50.0† 50.0†    
RESOURCE REQUIREMENTS ($MILLIONS) 


 
FY 


2014 
FY 


2015 
FY 


2016 
FY 


2017 
FY 


2018 
Appropriation 


To 
Budget 
Activity 


Dash-1 
Line Item 


Baseline +31.2 +31.8 +30.1† +31.0† +33.4† O&M D-W 01 IPL2 


OCO* +7.00     O&M D-W 01 1PL2 


Total 50.0 50.0 50.0† 50.0† 50.0†    
*$7.00M requested for FY14.  Although there is an OCO request for FY14, subsequent OCO 
requests are contingent upon budget cycles.  The requirement remains for the authority to expend 
up to $50M 
† Extension of funding beyond FY15 is subject to approval of future authorizations. 
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Changes to Existing Law:   
 
(1) This proposal would add a new section to title 10, United States Code.  
 
The text of the proposed new section appears in the proposal above. 
 
(2) This proposal would repeal section 1244 of the National Defense Authorization Act for Fiscal 
Year 2010 (Public Law 111-84; 123 Stat. 2541), as amended by section 1242 of the Ike Skelton 
National Defense Authorization Act for Fiscal Year 2011 (Public Law 111-383; 124 Stat. 4405) 
and section 1272 of the National Defense Authorization Act for Fiscal Year 2013 (Public Law 
112-239; 126 Stat. 2023), as follows: 
 
[SEC. 1244. NATO SPECIAL OPERATIONS HEADQUARTERS. 
 
 [(a) AUTHORIZATION.--Of the amounts authorized to be appropriated for fiscal year each 
of fiscal years 2013, 2014, and 2015 for operation and maintenance for the Army, to be derived 
from amounts made available for support of North Atlantic Treaty Organization (hereinafter in 
this section referred to as ``NATO'') operations, the Secretary of Defense is authorized to use up 
to $50,000,000 for such fiscal year for the purposes set forth in subsection (b). 
 
 [(b) PURPOSES.--The Secretary shall provide funds for the NATO Special Operations 
Headquarters (hereinafter in this section referred to as the “NSHQ”) to— 


[(1) improve coordination and cooperation between the special operations forces 
of NATO nations; 


[(2) facilitate joint operations by the special operations forces of NATO nations; 
[(3) support special operations forces peculiar command, control, and 


communications capabilities; 
[(4) promote special operations forces intelligence and informational requirements 


within the NATO structure; and 
[(5) promote interoperability through the development of common equipment 


standards, tactics, techniques, and procedures, and through execution of a multinational 
education and training program. 


 
 [(c) CERTIFICATION.-- Not less than 180 days after the date of enactment of this Act [Oct. 
28, 2009], the Secretary shall certify to the Committees on Armed Services of the Senate and 
House of Representatives that the Secretary of Defense has assigned executive agent 
responsibility for the NSHQ to an appropriate organization within the Department of Defense, 
and detail the steps being undertaken by the Department of Defense to strengthen the role of the 
NSHQ in fostering special operations capabilities within NATO. 
 
 [(d) ANNUAL REPORT.—Not later than March 1 of each year, the Secretary of Defense 
shall submit to the congressional defense committees a report regarding support for the NSHQ. 
Each report shall include the following: 


[(1) The total amount of funding provided by the United States and other NATO 
nations to the NSHQ for operating costs of the NSHQ. 


[(2) A description of the activities carried out with such funding, including— 
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[(A) the amount of funding allocated for each such activity; 
[(B) the extent to which other NATO nations participate in each such 


activity; 
[(C) the extent to which each such activity is designed to meet the 


purposes set forth in paragraphs (1) through (5) of subsection (b); and 
[(D) an assessment of the extent to which each such activity will promote 


the mission of the NSHQ. 
[(3) Other contributions, financial or in kind, provided by the United States and 


other NATO nations in support of the NSHQ. 
[(4) Any other matters that the Secretary of Defense considers appropriate.] 
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SEC. ___. TRAINING WITH SECURITY FORCES OF FRIENDLY FOREIGN 1 


COUNTRIES. 2 


(a) IN GENERAL.— 3 


(1) AUTHORITY.—Chapter 101 of title 10, United States Code, is amended by 4 


inserting after section 2011 the following new section: 5 


“§ 2011a. General purpose forces: training with friendly foreign forces  6 


“(a) AUTHORITY.—Under regulations prescribed pursuant to subsection (d), the armed 7 


forces and Department of Defense civilian employees may train with the military forces or other 8 


security forces of a friendly foreign country in order to prepare the armed forces to train the 9 


military forces or other security forces, and supporting institutions, of a friendly foreign country.  10 


Training activities may be carried out under this section only with the prior approval of the 11 


Secretary of Defense and with the concurrence of the Secretary of State. 12 


“(b) AUTHORITY TO PAY EXPENSES.—The Secretary of a military department or 13 


commander of a combatant command may pay, or authorize payment for,  the incremental 14 


expenses incurred by a friendly foreign country as the direct result of training with Department 15 


of Defense personnel pursuant to this section. 16 


“(c) PURPOSE OF TRAINING.—The primary purpose of the training authorized under 17 


subsection (a) shall be to train the general purpose forces of a military department or general 18 


purpose forces available to the commander of a combatant command in order to— 19 


“(1) develop and maintain necessary advise and assist training skills; or 20 


“(2) prepare such forces for the provision of defense services or other assistance 21 


under any provision of law. 22 
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“(d) REGULATIONS.—The Secretary of Defense shall prescribe regulations for the 1 


administration of this section. Such regulations shall establish accounting procedures to ensure 2 


that the expenditures pursuant to this section are appropriate. 3 


“(e) DEFINITIONS.—In this section: 4 


“(1) The term ‘incremental expenses’, with respect to a friendly foreign country, 5 


means the reasonable and proper costs of rations, fuel, training ammunition, and 6 


transportation, and other goods and services consumed by such country as a direct result 7 


of that country’s participation in training events authorized under this section.  Such term 8 


does not include pay, allowances, and other normal costs of such country’s personnel. 9 


“(2) The term ‘other security forces’ includes national security forces that conduct 10 


border and maritime security, internal security, and counterterrorism operations, but does 11 


not include civilian police.”.  12 


“(f) LIMITATION.—Not more than $10,000,000 may be used in any fiscal year to pay for 13 


the incremental expenses of the military forces or other security forces of a friendly foreign 14 


country to train with Department of Defense personnel pursuant to this section. 15 


“(g) EXPIRATION.—The authority under this section may not be exercised after 16 


September 30, 2018.”. 17 


(2) CLERICAL AMENDMENT.—The table of sections at the beginning of such 18 


chapter is amended by inserting after the item relating to section 2011 the following new 19 


item: 20 


“2011a. General purpose forces: training with friendly foreign forces.”. 


(b) BUDGET PROPOSALS.—Section 166(c) of such title is amended— 21 


(1) by striking “SOF” in the subsection heading; and  22 


(2) by inserting “or 2011a” after “section 2011”.23 
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Section-by-Section Analysis 


This proposal would expand existing authority with respect to training with foreign 
forces.  Currently, only Special Operations Forces (SOF) have authority for such training.  The 
proposal would specify within title 10, United States Code, authorities for the Department of 
Defense (DoD) also to ensure the readiness of conventional U.S. Armed Forces (also referred to 
as “general purpose forces”) to deliver effective assistance to partner security forces when and if 
required to do so.  Specifically, the proposal would authorize the Secretary of Defense, with the 
concurrence of the Secretary of State, to conduct training, preparation to train, and participation 
in training of U.S. forces available to a military department or combatant command and friendly 
foreign countries in order to prepare U.S. forces to train, advise, and assist the military forces and 
other security forces, and supporting institutions, of a friendly country and to pay the expenses 
during such training events of the participating forces of friendly foreign countries. The change 
to title 10 is required because there is currently no authority for conventional U.S. Armed Forces 
to prepare and train for train, advise, and assist missions with foreign forces nor for funding the 
cost of this training in support of broad strategic goals and objectives of the U.S. Government.   
 


The exchanges would be conducted primarily to benefit U.S. forces by preparing them 
for future delivery of defense services and security force assistance missions under other 
provisions of existing law in support of U.S. Government national security objectives.  During 
peacetime, DoD frequently delivers defense services to foreign partners on behalf of the 
Secretary of State through traditional security assistance programs like the Foreign Military 
Financing (FMF) program.  During conflict, DoD is often granted special temporary authority to 
provide direct security assistance to the country in which the conflict is taking place.  Conducting 
preparatory training with foreign forces would improve the readiness of U.S. Armed Forces to 
deliver assistance in both situations.      


 
All training activities conducted with foreign security forces under the proposed new 


section of title 10, U.S. Code, would require the concurrence of the Secretary of State for the 
countries and units with whom DoD would conduct readiness training.  Coordination with the 
Department of State would include the Chiefs of Mission of the countries in which the readiness 
training will take place in and through current approval processes for security cooperation events 
such as joint training exercises and military-to-military exchanges authorized under title 10 or as 
required by other provisions of law.  All activities involving foreign security forces would be 
coordinated for “Leahy vetting” and other requirements similar to the process for Joint and 
Combined Exchanges for Training.  


 
In connection with the conflicts in Afghanistan and in Iraq, the general purpose forces 


(GPF) of the United States have developed considerable skills training, advising, and assisting 
the security forces of friendly foreign countries.  Historically, SOF have conducted the majority 
of DoD activities to train, equip, advise, and assist international security forces.  However, the 
limited availability of SOF for the fundamental role of building partner nation capability and 
capacities, counterdrug support to foreign forces (as authorized in section 1004 of P.L. 101-510 
(10 U.S.C. 374 note), section 1021 of P.L. 108-375, and 1033 of P.L. 105-85), and Cooperative 
Threat Reduction under section 1501 of the FY 1997 NDAA requires DoD to build upon and 
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expand the existing capabilities and capacities of its GPF to conduct these missions as well as 
security force assistance. 
 


It is the Administration’s view that this is a skill that these forces will need in connection 
both with future conflicts and with the avoidance of future conflicts.  The January 2012 Defense 
Strategic Defense Guidance, Sustaining U.S. Global Leadership:  Priorities for 21st Century 
Defense, signed by the President, states that “building partnership capacity elsewhere in the 
world also remains important for sharing the costs and responsibilities of global leadership …. 
Whenever possible, we will develop innovative, low-cost, and small-footprint approaches to 
achieve our security objectives, relying on exercises, rotational presence, and advisory 
capabilities.” (emphasis added) 
 


The ability to train for advise and assist, and security force assistance missions directly 
supports the readiness requirements of DoD’s general purpose forces.  Security force assistance -
- the DoD activities that contribute to unified action by the U.S. government to support the 
development of the capacity and capability of foreign security forces and their supporting 
institutions (see DoDI, 5000.68, Security Force Assistance) -- is a contingency and wartime 
mission for GPF.  Just as with other DoD missions, these skills must be practiced in peacetime, 
before conflicts arise, in order to prepare GPF for success.  Currently, the GPF may only conduct 
advise and assist training under special regional or country-specific authorities (e.g., Iraq 
Security Forces Fund, Afghanistan Security Forces Fund), or through security assistance 
programs.  In regions or countries without special authorities, GPF “training” opportunities with 
foreign security forces or supporting institutions are limited to participation in combined 
exercises with foreign military forces.  Such exercises are conducted solely to promote 
interoperability between U.S. and foreign forces, and do not enable U.S. forces to develop or 
maintain train, advise, and assist skills.  Further limiting exchange training to only foreign 
military forces does not provide U.S. forces the opportunity to develop fully the train, advise, 
and assist skills necessary for security assistance programs and security force assistance missions 
that may include non-military or paramilitary foreign forces. 


 
Training readiness of DoD forces also includes DoD civilians.  Security force assistance 


and the provision of defense services is not limited to only uniformed DoD personnel.  Technical 
training missions, in particular, are often performed by DoD civilians who have extensive 
knowledge of the systems provided to friendly countries.  In addition, service and ministerial 
level institutional advise and assist missions have a significant civilian component.  Preparing 
and training these DoD civilians beforehand in the necessary advise and assist skills directly 
contributes to the overall readiness of DoD and mission success.  


 
Expansion of forces eligible for training exchanges beyond traditional military forces of 


friendly foreign countries to “other security forces” is consistent with the recent actual 
requirements of the general purpose forces’ experience in both Iraq and Afghanistan.  Our past 
experience in not only Iraq and Afghanistan, but also in Panama, Haiti, Bosnia, Kosovo, and 
other countries has shown the importance of training, advising, and assisting the full spectrum of 
national security forces and supporting institutions, including border, maritime, internal, and 
counterterrorism forces.  It is anticipated that GPF participating in future conflicts will be called 
upon again to train, advise, and assist these “other security forces” just as they have in the past. 
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 While ultimately successful, these previous efforts were hampered by long preparatory 
periods as the GPF “trained up” to assume advise and assist and security force assistance 
missions.  In Iraq, for example, it was almost a full year from the end of major combat operations 
before the GPF fielded specially organized “transition teams” with the requisite skills to conduct 
“advise and assist” missions.  Moreover, the 2011 report of the Government Accountability 
Office (GAO) titled, “Iraq and Afghanistan:  Actions Needed to Enhance the Ability of Army 
Brigades to Support the Advising Mission,” noted that security force assistance is a core mission 
of the U.S. Army and the importance of preparatory training for advisors.  To correct the 
shortfalls noted in the 2011 GAO Report, the Army has developed a Security Force Assistance 
Brigade Combat Team (SFA BCT) concept.  In Afghanistan, the Army and Marine Corps have 
just recently fielded specially trained Security Force Assistance Teams that have extensive 
CONUS-based train up periods using role players to replicate the in country experience.  
However, role players are a sub-optimal substitute for the experience gained from an in country 
training event with actual partner nation security forces.  The authority to train for these missions 
in advance will better prepare GPF to more quickly transition to “advise and assist” or security 
force assistance missions for future success. 
 


 There also are no existing provisions for GPF to develop and maintain appropriate train, 
advise, and assist skills nor to prepare, in advance, for delivery of defense services and security 
assistance.  Moreover, as a range of security force assistance missions from tactical to 
institutional support are increasingly executed by the GPF, DoD needs the ability for its 
conventional forces to prepare for these missions through training evolutions with foreign 
security forces.  These training evolutions would include not only tactical-level but also 
institutional-level advise-and-assist training for U.S. forces.  By training in partner nations with 
friendly foreign forces, U.S. forces will be better prepared with the necessary skills to conduct a 
variety of train, advise, and assist missions. 


 
The Secretary of Defense would have responsibility for oversight, management, and 


administration of activities pursuant to the provisions of this authority through promulgation of 
appropriate regulations and instructions.  This authority is similar to other provisions of law that 
allows the Secretary of Defense to pay the incremental expenses incurred by the country with 
which U.S. forces are training as a direct result of such training.  We have chosen specifically not 
to limit country eligibility to “developing” countries so as not to preclude important partner 
nations (e.g., current and former NATO Partnership for Peace countries) from participating in 
these important exchanges.  This is consistent with other authorities, such as the Coalition 
Support Fund, that allows payments for other than “developing” countries where the greater 
benefit is to U.S. forces and to our national security objectives. 


 
 Section 166 of title 10 currently provides that the Secretary of Defense shall include in 
the annual budget submission a separate budget proposal for “force training” for each of the 
combatant commands.  Funding for implementation of the new authority proposed by this 
proposal would be included in this section of the annual DoD budget.  In addition, section 166(c) 
provides that a funding proposal for force training under section 166(b)(2) may include amounts 
for training expense payments authorized in section 2011 of title 10.  This proposal would amend 
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section 166(c) so funding proposals may include amounts for force training authorized by the 
proposed new section 2011a. 
 
 Section 166a of title 10 provides that the funds made available in any fiscal year for the 
Combatant Commander Initiative Fund may be used for (1) force training, (2) joint exercises 
(including activities of participating foreign countries), (3) military education and training to 
military and related civilian personnel of foreign countries (including transportation, translation, 
and administrative expenses), and (4) joint warfighting capabilities.  Funding for implementation 
of proposed new section 2011a would be included in this section of the annual DoD budget. 


 
Budget Implications:  This proposal is cost neutral because it is not intended to increase the 
amount appropriated annually for comparable activities.  Military departments and combatant 
commands would fund these activities within limits of annually appropriated funding and 
provisions of 10 U.S.C. 166a.  Navy has no objections to the legislative proposal, but the 
proposal was not vetted in a timely manner during the programming/budget process and, 
therefore, the Navy has no funding in their FY 2014 Budget submission.  As of March 11, 2013, 
Navy also does not currently intend to POM for the proposal in FY 2015. 
 


RESOURCE REQUIREMENTS ($MILLIONS) 


 FY 
2014 


FY 
2015 


FY 
2016 


FY 
2017 


FY 
2018 


Appropriation 
From 


Budget 
Activity 


Dash-1 
Line 
Item 


Army 1.0 1.0 1.5 1.5 2.0 
Operation & 
Maintenance, 


Army 
04 442 


Air 
Force 0.4 0.4 0.5 0.5 0.6 


Operation & 
Maintenance, 


Air Force 
02 021A 


Navy 0.0 0.0 0.0 0.0 0.0 
Operations & 
Maintenance, 


Navy 
  


Total 1.4 1.4 2.0 2.0 2.6 -- -- -- 
 
Changes to Existing Law: This proposal would be add a new section 2011a to title 10, United 
States Code.  The text of the new section is set forth in full above. 
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TITLE XIV—UNIFORMED AND OVERSEAS CITIZENS 1 


ABSENTEE VOTING ACT AMENDMENTS 2 


SEC. 1401.  PRE-ELECTION REPORTING REQUIREMENTS ON 3 


AVAILABILITY AND TRANSMISSION OF ABSENTEE 4 


BALLOTS. 5 


(a) IN GENERAL.—Subsection (c) of section 102 of the Uniformed and Overseas 6 


Citizens Absentee Voting Act (42 U.S.C. 1973ff-1) is amended— 7 


(1) by designating the text of that subsection as paragraph (3) and 8 


indenting that paragraph, as so designated, two ems from the left margin; and 9 


 (2)  by inserting before paragraph (3), as so designated, the following new 10 


paragraphs:   11 


 “(1) PRE-ELECTION REPORT ON ABSENTEE BALLOT AVAILABILITY.—Not 12 


later than 55 days before any election for Federal office held in a State, such State 13 


shall submit a report to the Attorney General and the Presidential Designee, and 14 


make that report publicly available that same day, certifying that absentee ballots 15 


are available for transmission to absentee voters, or that it is aware of no 16 


circumstances that will prevent absentee ballots from being available for 17 


transmission by 46 days before the election.  The report shall be in a form 18 


prescribed by the Attorney General and shall require the State to certify specific 19 


information about ballot availability from each unit of local government which 20 


will administer the election.  21 


 “(2) PRE-ELECTION REPORT ON ABSENTEE BALLOTS TRANSMITTED.—Not 22 


later than 43 days before any election for Federal office held in a State, such State 23 
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shall submit a report to the Attorney General and the Presidential Designee, and 1 


make that report publicly available that same day, certifying whether all absentee 2 


ballots validly requested by absent uniformed services voters and overseas voters 3 


whose requests were received by the 46th day before the election have been 4 


transmitted to such voters by such date.  The report shall be in a form prescribed 5 


by the Attorney General and shall require the State to certify specific information 6 


about ballot transmission, including the total numbers of ballot requests received 7 


and ballots transmitted, from each unit of local government which will administer 8 


the election.”.  9 


 (b) CONFORMING AMENDMENTS.— 10 


(1) SUBSECTION HEADING.—The heading for such subsection is amended 11 


to read as follows: “REPORTS ON ABSENTEE BALLOTS.—”. 12 


(2) PARAGRAPH HEADING.—Paragraph (3) of such subsection, as 13 


designated by subsection (a)(1), is amended by inserting “POST-ELECTION REPORT 14 


ON NUMBER OF ABSENTEE BALLOTS TRANSMITTED AND RECEIVED.—“ before “Not 15 


later than 90 days”. 16 


SEC. 1402.  TRANSMISSION REQUIREMENTS; REPEAL OF WAIVER 17 


PROVISION. 18 


 (a) IN GENERAL.—Subsection (a)(8) of section 102 of the Uniformed and 19 


Overseas Citizens Absentee Voting Act (42 U.S.C. 1973ff-1) is amended by striking  20 


“voter—” and all that follows in that subsection and inserting “voter by the date and in 21 


the manner determined under subsection (g);”. 22 
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 (b) BALLOT TRANSMISSION REQUIREMENTS AND REPEAL OF WAIVER 1 


PROVISION.—Subsection (g) of such section is amended to read as follows: 2 


“(g) BALLOT TRANSMISSION REQUIREMENTS.— 3 


 “(1) REQUESTS RECEIVED AT LEAST 46 DAYS BEFORE AN ELECTION FOR 4 


FEDERAL OFFICE.—For purposes of subsection (a)(8), in a case in which a valid 5 


request for an absentee ballot is received at least 46 days before an election for 6 


Federal office, the following rules shall apply: 7 


 “(A) TIME FOR TRANSMITTAL OF ABSENTEE BALLOT.—The State 8 


shall transmit the absentee ballot not later than 46 days before the election. 9 


 “(B) SPECIAL RULES IN CASE OF FAILURE TO TRANSMIT ON TIME.— 10 


 “(i) GENERAL RULE.—If the State fails to transmit any 11 


absentee ballot by the 46th day before the election as required by 12 


subparagraph (A) and the absent uniformed services voter or 13 


overseas voter did not request electronic ballot transmission 14 


pursuant to subsection (f), the State shall transmit such ballot by 15 


express delivery. 16 


 “(ii) EXTENDED FAILURE.—If the State fails to transmit any 17 


absentee ballot by the 41st day before the election, in addition to 18 


transmitting the ballot as provided in clause (i), the State shall— 19 


 “(I) in the case of absentee ballots requested by 20 


absent uniformed services voters with respect to regularly 21 


scheduled general elections, notify such voters of the 22 
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procedures established under section 103A for the 1 


collection and delivery of marked absentee ballots; and 2 


 “(II) in any other case, provide, at the State's 3 


expense, for the return of such ballot by express delivery. 4 


 “(iii) ENFORCEMENT.—A State's compliance with this 5 


subparagraph does not bar the Attorney General from seeking 6 


additional remedies necessary to effectuate the purposes of this 7 


Act. 8 


 “(2) REQUESTS RECEIVED AFTER 46TH DAY BEFORE AN ELECTION FOR 9 


FEDERAL OFFICE.—For purposes of subsection (a)(8), in a case in which a valid 10 


request for an absentee ballot is received less than 46 days before an election for 11 


Federal office, the State shall transmit the absentee ballot within one business day 12 


of receipt of the request.”. 13 


SEC. 1403.  CLARIFICATION OF STATE RESPONSIBILITY, CIVIL 14 


PENALTIES, AND PRIVATE RIGHT OF ACTION. 15 


(a) ENFORCEMENT.—Section 105 of the Uniformed and Overseas Citizens 16 


Absentee Voting Act (42 U.S.C. 1973ff-4) is amended to read as follows: 17 


“SEC. 105. ENFORCEMENT. 18 


 “(a) IN GENERAL.—The Attorney General may bring a civil action in an 19 


appropriate district court for such declaratory or injunctive relief as may be necessary to 20 


carry out this title. In any such action, the only necessary party defendant is the State. It 21 


shall not be a defense to such action that local election officials are not also named as 22 


defendants. 23 
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 “(b) CIVIL PENALTY.—In a civil action brought under subsection (a), if the court 1 


finds that the State violated any provision of this title, it may, to vindicate the public 2 


interest, assess a civil penalty against the State—  3 


“(1) in an amount not exceeding $110,000, for a first violation. 4 


“(2) in an amount not exceeding $220,000, for any subsequent violation.  5 


 “(c) ANNUAL REPORT TO CONGRESS.—Not later than December 31 of each year, 6 


the Attorney General shall submit to Congress a report on any civil action brought under 7 


subsection (a) during that year. 8 


 “(d) PRIVATE RIGHT OF ACTION.—A person who is aggrieved by a State’s 9 


violation of this Act may bring a civil action in an appropriate district court for such 10 


declaratory or injunctive relief as may be necessary to carry out this Act. 11 


 “(e) ATTORNEY’S FEES.—In a civil action under this section, the court may allow 12 


the prevailing party (other than the United States) reasonable attorney’s fees, including 13 


litigation expenses, and costs.”. 14 


(b) REPEAL OF CLARIFICATION REGARDING DELEGATION OF STATE 15 


RESPONSIBILITY.—Section 576 of the Military and Overseas Voter Empowerment Act  16 


(42 U.S.C. 1973ff-1 note) is repealed.   17 


SEC. 1404. TECHNICAL CLARIFICATIONS TO CONFORM TO 2009 MOVE 18 


ACT AMENDMENTS RELATED TO THE FEDERAL WRITE-IN 19 


ABSENTEE BALLOT. 20 


 (a) STATE RESPONSIBILITIES.—Section 102(a)(3) of the Uniformed and Overseas 21 


Citizens Absentee Voting Act (42 U.S.C. 1973ff-1(a)(3)) is amended by striking 22 


“general”. 23 
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 (b) WRITE-IN ABSENTEE BALLOTS.—Section 103 of such Act (42 U.S.C. 1973ff-1 


2) is amended— 2 


  (1) by striking “GENERAL” in the title of the section; and 3 


  (2) by striking “general” in subsection (b)(2)(B). 4 


SEC. 1405.  TREATMENT OF BALLOT REQUESTS. 5 


 (a) IN GENERAL.—Section 104 of the Uniformed and Overseas Citizens Absentee 6 


Voting Act (42 U.S.C. 1973ff-3) is amended— 7 


 (1) by striking “A State may not” and inserting  8 


“(a) PROHIBITION OF REFUSAL OF APPLICATIONS ON GROUNDS OF EARLY 9 


SUBMISSION—A State may not”; 10 


 (2) by inserting “or overseas voter” after “an absent uniformed services 11 


voter”; 12 


 (3) by striking “members of the” before “uniformed services”; 13 


 (4) by inserting “voters or overseas voters” before the period; and 14 


 (5) by adding at the end the following new subsection: 15 


“(b) APPLICATION TREATED AS VALID FOR SUBSEQUENT ELECTIONS.—- 16 


 “(1) IN GENERAL.—- If a State accepts and processes a request for an 17 


absentee ballot by an absent uniformed services voter or overseas voter and the 18 


voter requests that the application be considered an application for an absentee 19 


ballot for each subsequent election for Federal office held in the State through the 20 


next regularly scheduled general election for Federal office (including any runoff 21 


elections which may occur as a result of the outcome of such general election), 22 


and any special elections for Federal office held in the State through the calendar 23 
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year following such general election, the State shall provide an absentee ballot to 1 


the voter for each such subsequent election. 2 


“(2) EXCEPTION FOR VOTERS CHANGING REGISTRATION.—- Paragraph (1) 3 


shall not apply with respect to a voter registered to vote in a State for any election 4 


held after the voter notifies the State that the voter no longer wishes to be 5 


registered to vote in the State or after the State determines that the voter has 6 


registered to vote in another State.”. 7 


 (b) CONFORMING AMENDMENT.—- The heading of such section is amended to 8 


read as follows: 9 


 “SEC. 104. “TREATMENT OF BALLOT REQUESTS.”. 10 


SEC.  1406. INCLUSION OF NORTHERN MARIANA ISLANDS IN THE 11 


DEFINITION OF “STATE” FOR PURPOSES OF THE 12 


UNIFORMED AND OVERSEAS CITIZENS ABSENTEE VOTING 13 


ACT. 14 


Paragraphs (6) and (8) of section 107 of the Uniformed and Overseas Citizens 15 


Absentee Voting Act (42 U.S.C. 1973ff-6) are each amended by striking “and American 16 


Samoa” and inserting “American Samoa, and the Commonwealth of the Northern 17 


Mariana Islands”.  18 


SEC. 1407.  REQUIREMENT FOR PRESIDENTIAL DESIGNEE TO REVISE 19 


THE FEDERAL POST CARD APPLICATION TO ALLOW 20 


VOTERS TO DESIGNATE BALLOT REQUESTS. 21 
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 (a) REQUIREMENT.—The Presidential designee shall ensure that the official post 1 


card form (prescribed under section 101(b)(2) of the Uniformed and Overseas Citizens 2 


Absentee Voting Act (42 U.S.C. 1973ff(b)(2))) enables a voter using the form to— 3 


 (1) request an absentee ballot for each election for Federal office held in a 4 


State through the next regularly scheduled general election for Federal office 5 


(including any runoff elections which may occur as a result of the outcome of 6 


such general election) and any special elections for Federal office held in the State 7 


through the calendar year following such general election; or 8 


 (2) request an absentee ballot for a specific election or elections for 9 


Federal office held in a State during the period described in paragraph (1).  10 


 (b) DEFINITION.—In this section, the term “Presidential designee” means the 11 


individual designated under section 101(a) of the Uniformed and Overseas Citizens 12 


Absentee Voting Act (42 U.S.C. 1973ff(a)).  13 


SEC. 1408.  REQUIREMENT OF PLURALITY VOTE FOR VIRGIN ISLANDS 14 


AND GUAM FEDERAL ELECTIONS. 15 


 Section 2(a) of the Act entitled “An Act to provide that the unincorporated 16 


territories of Guam and the Virgin Islands shall each be represented in Congress by a 17 


Delegate to the House of Representatives” approved April 10, 1972 (48 U.S.C. 1712(a)), 18 


is amended— 19 


 (1) by striking “majority” in the second and third sentences and inserting 20 


“plurality”; and 21 


  (2) by striking the fourth sentence. 22 
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SEC. 1409.  EXTENSION OF REPORTING DEADLINE FOR THE ANNUAL 1 


REPORT ON THE ASSESSMENT OF THE EFFECTIVENESS OF 2 


ACTIVITIES OF THE FEDERAL VOTING ASSISTANCE 3 


PROGRAM. 4 


(a) ELIMINATION OF REPORTS FOR NON-ELECTION YEARS.—Section 105A(b) of 5 


the Uniformed and Overseas Citizens Absentee Voting Act (42 U.S.C. 1973ff-4a(b)) is 6 


amended—  7 


(1) by striking “March 31 of each year” and inserting “June 30 of each 8 


odd-numbered year”; and  9 


(2) by striking “the following information” and inserting “the following 10 


information with respect to the Federal elections held during the  preceding 11 


calendar year”. 12 


 (b) CONFORMING AMENDMENTS.—Such section is further amended— 13 


 (1) by striking “ANNUAL REPORT” in the subsection heading and inserting 14 


“BIENNIAL REPORT”; and 15 


 (2) by striking “In the case of” in paragraph (3) and all that follows 16 


through “a description” and inserting “A description”.  17 


 
Section-by-Section Analysis 


 
SEC. 1401.  PRE-ELECTION REPORTING REQUIREMENTS ON AVAILABILITY 
AND TRANSMISSION OF ABSENTEE BALLOTS. 
 


This section is substantially the same as the Department of Justice 2011 proposal as 
coordinated with the Department of Defense, and amends Section 102 of the Uniformed and 
Overseas Citizens Absentee Voting Act (UOCAVA) to require that States submit two pre-
election reports to the Departments of Justice and Defense on the status of ballot transmission to 
military and overseas voters.  It requires that States submit the first report 55 days before the 
election and identify any jurisdictions that may not be able to send ballots by the 46th day before 
the election.  It requires that States submit the second report 43 days before the election and 
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certify whether each of its jurisdictions transmitted its ballots by the 46th day.  These two pre-
election reports would provide the Department with information necessary to assess, at the most 
critical and timely stages, whether enforcement actions are needed, and alleviate the need to rely 
on voluntary reporting by the States.  
 
SEC. 1402.  TRANSMISSION REQUIREMENTS; REPEAL OF WAIVER PROVISION. 
 


Except as noted below, the substance of this section is substantially the same as section 
202 of the Department of Justice 2011 proposal as coordinated with the Department of Defense.  
In addition, it includes Section 204 of the 2011 proposal, repeal of the waiver provision, blended 
into this provision by Senate staffers who drafted Senator Brown’s bill introduced last Congress 
(S. 3322). 


 
This provision, which changes the 45-day deadline under the MOVE Act to a 46-day 


deadline, addresses the substance of Section 205 of our 2011 proposal.  Our 2011 proposal 
offered a “Saturday Mailing Date Rule,” while maintaining the 45-day deadline.  Initially, Senate 
staff proposed the 46-day rule as a cleaner way of accomplishing the same goal of clarifying the 
general ballot deadline.  We propose incorporating the 46-day deadline in our 2013 proposals.  
Conforming changes to the 46 day deadline are made throughout this proposal. 


 
This section amends Section 102 of UOCAVA to require States that have failed to mail 


absentee ballots by the 46-day deadline to voters who request ballots by the 46th day to send 
them by express delivery, and to require States that have failed to mail absentee ballots by the 
41st day to enable such voters to return their ballots by express delivery.  These requirements 
would increase the likelihood that ballots arrive in time for the voters to receive, mark, and return 
the ballots by Election Day, and would create a strong financial incentive for strict State 
compliance with the 46-day rule.  Our 2011 proposal triggered the requirement to provide for the 
express return of ballots at the State’s expense after the 40th day, i.e., when a ballot was sent late 
by 5 days or more.  The 41st day reference here (in Section 102(g)(1)(B)(ii)) conforms to the new 
46 day transmission standard, and provides the same 5 day trigger we envisioned in our 2011 
proposal. 


 
This section also repeals UOCAVA’s hardship waiver provision, Section 102(g), which 


currently waives the 45-day deadline for States that cannot comply with the deadline due to an 
undue hardship created by (1) the date of the State’s primary election; (2) a delay in generating 
ballots due to a legal contest; or (3) a prohibition in the State’s Constitution.  The Department’s 
experience with the waiver provision during the 2010 Federal general election cycle shows that 
its marginal benefits are outweighed by its downsides, including the significant enforcement and 
administrative resources expended on its implementation.  All 11 States that applied for a waiver 
did so based on the date of their primary elections, and a majority of them were denied a waiver, 
which required them to take additional, immediate steps to come into compliance at a time when 
the Federal general election date was fast approaching.  Repealing the waiver provision would 
strengthen the protections of the Act by ensuring that the 46-day deadline is the standard that all 
States should meet, even if it requires changing the date of their primary elections.  A uniform, 
nationwide standard ensures that all military and overseas voters are afforded its benefits equally. 
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Section 102(g)(2) is amended because the MOVE Act language (currently in Section 
102(a)(8)(b) of UOCAVA) affords no specific requirement to ensure ballots requested between 
45 and 30 days of the election (or a later date where states accepted ballot requests closer to the 
election) are promptly transmitted to voters.  Some states have a law or practice of sending 
ballots promptly; others do not.  There remains confusion as to what this provision mandates, if 
anything.  This amendment would ensure that that ballot requests are promptly transmitted by 
directing that ballots be sent within one business day of receipt.   
 
SEC. 1403.  CLARIFICATION OF STATE RESPONSIBILITY, CIVIL PENALTIES, 
AND PRIVATE RIGHT OF ACTION. 
 


This section is substantially the same as the Department of Justice 2011 proposal as 
coordinated with the Department of Defense.  This section amends Section 105 of UOCAVA to 
clarify that States bear the ultimate responsibility for ensuring timely transmission of absentee 
ballots; to provide for civil penalties for violations of the Act in appropriate circumstances; and 
to provide for an express private right of action.  The clarifying language in this amendment 
would preclude State officials from successfully arguing, contrary to Congress’s intent and the 
Act’s legislative history, that they lack sufficient authority to be held responsible for localities’ 
failures to timely send overseas ballots.  This section also repeals 42 U.S.C. 1973ff-1 note, which 
addresses the delegation of administrative control of absentee voting, to avoid confusion 
regarding State responsibility for compliance with the Act.  The inclusion of civil penalties and 
an express private right of action strengthens the Act’s protections by providing additional 
incentives for State compliance.  
 
SEC. 1404.  TECHNICAL CLARIFICATIONS TO CONFORM TO 2009 MOVE ACT 
AMENDMENTS RELATED TO THE FEDERAL WRITE-IN ABSENTEE BALLOT 
 


Section 581 of the MOVE Act extended UOCAVA voters’ eligibility to use a Federal 
Write-In Absentee Ballot (FWAB) to all elections for Federal office, effective December 31, 
2010.  Prior to that time, FWABs could only be cast in federal general elections.  Section 581 
effects a number of conforming amendments, but fails to revise these two other FWAB 
references in the Act.  
 
SEC. 1405.  TREATMENT OF BALLOT REQUESTS. 
 


This section amends Section 104 of UOCAVA and is based in part on Section 206 of our 
2011 proposal the Department of Justice 2011 proposal as coordinated with the Department of 
Defense.  As in our the 2011 proposal, this section amends Section 104 of UOCAVA to add 
overseas civilian voters to a provision that currently requires States to accept or process absentee 
ballot requests from military voters received in the same calendar year as the Federal election.  
The inclusion of overseas civilian voters in this provision is consistent with other provisions of 
the Act.   


 
This proposal also restores, in part, language the 2009 MOVE Act deleted related to 


treating a ballot application as valid for subsequent elections.  Rather than allowing a voter to use 
the application to request ballots through two general election cycles as the pre-MOVE Act law 
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did, this proposal would provide that applications are valid for one general election cycle, which 
includes any runoff elections that are held after that general election, a provision contained in 
Senator Brown’s bill (S. 3322).  We propose one addition to extend the period to cover any 
special Federal elections that occur between the general election and the end of the following 
year. It also provides that all absent uniformed services voters and overseas voters have the 
option of applying for ballots for all Federal elections held during the period prescribed by this 
section.    
 
SEC. 1406.  INCLUSION OF NORTHERN MARIANA ISLANDS IN THE DEFINITION 
OF “STATE” FOR PURPOSES OF THE UNIFORMED AND OVERSEAS CITIZENS 
ABSENTEE VOTING ACT. 
 


This section is substantially the same as Section 207 of the Department of Justice 2011 
proposal coordinated with the Department of Defense.  This section amends UOCAVA to make 
its requirements applicable to the Commonwealth of the Northern Mariana Islands, which, as of 
2008, has a nonvoting Delegate to the House of Representatives.   
 
SEC. 1407.  REQUIREMENT FOR PRESIDENTIAL DESIGNEE TO REVISE THE 
FEDERAL POST CARD APPLICATION (FPCA) TO ALLOW VOTERS TO 
DESIGNATE BALLOT REQUESTS. 


 
The provision for FVAP to revise the FPCA was included in the Department of Justice 


2011 proposal as coordinated with the Department of Defense.  We revised the language to 
conform to the change referenced in Section 1705, and contained in Senator Brown’s bill (S. 
3322), which would allow voters to request ballots through the next general election and 
included the additional option we propose to extend it to special Federal elections that may be 
held after the general election through the following calendar year. 
 
SEC. 1408.  REQUIREMENT OF PLURALITY VOTE FOR VIRGIN ISLANDS AND 
GUAM FEDERAL ELECTIONS. 
 


The MOVE Act required that absentee ballots be transmitted 45 days in advance of an 
election for Federal office.  The Department of Justice has interpreted this requirement to apply 
to all Federal elections, including runoff elections, and a federal district court in Georgia recently 
affirmed that interpretation.  See Order, U.S. v. State of Georgia, No. 1:12-cv-02230 (N.D. Ga. 
Apr. 30, 2013).   
 


In response to the MOVE Act’s 45-day deadline, some States changed their State laws to 
allow sufficient time in their election calendars to transmit runoff ballots if a primary election 
triggers a runoff.  The Virgin Islands and Guam are not able to make a similar change to their 
runoff election calendars because 48 U.S.C. 1712 requires that runoff elections be held within 14 
days after a Federal general election, if no candidate receives a majority of the votes cast at the 
general election.  This proposal provides that the Delegates for the Virgin Islands and Guam be 
elected by plurality vote.  It is consistent with the general rule for the election of Delegates to the 
other territories and the District of Columbia. 
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SEC. 1409. EXTENSION OF REPORTING DEADLINE FOR THE ANNUAL REPORT 
ON THE ASSESSMENT OF THE EFFECTIVENESS OF ACTIVITIES OF THE 
FEDERAL VOTING ASSISTANCE PROGRAM. 


 
Section 1409 would change the deadline to submit the annual report on the effectiveness 


of activities of the Federal Voting Assistance Program (FVAP) from March 31 of every year to 
June 30 of odd-numbered years.  It also would clarify that the information submitted in the report 
should cover the previous calendar year – the year in which the regularly scheduled elections for 
Federal office occurred.  Therefore, the Department of Defense seeks these changes toensure that 
the report provides the best quality information about FVAP’s program, voter registration and 
participation in the election and enhance the validity of post-election survey results.   
  


The Department of Defense strongly believes that developing and publishing this report 
for odd-numbered calendar years in which few Federal elections occur does not provide 
sufficient information to warrant the time, effort and expense expended in preparing the report.  
Few elections for Federal office occur in odd-numbered years.  In 2009 there were a total of only 
four elections for Federal office.  Again in 2011, only four elections occurred.    


Evaluation and analysis of FVAP activities for special primary or general elections 
requires the Department of Defense to obtain the election data from the local jurisdiction 
involved and, in many cases, the specific data required to make accurate analysis is not available 
or is not available in a timely manner.  The Department of Defense has concluded that analysis 
of odd-numbered year elections could lead to poor policy decisions based upon incomplete data 
and/or conclusions which may not be valid in even-numbered election years, which have greater 
public participation and FVAP activity.   
 


In addition, the Department of Defense has determined that the post-election survey 
results for even-numbered year reports and quadrennial analysis cannot be collected, processed, 
analyzed and reported by the current March 31 deadline. General elections for Federal office are 
held in November (potentially with some States conducting run-off elections for Federal office in 
December). The FVAP’s  survey instruments will be fielded in January and the Department 
believes they need to be open for at least three months to garner sufficient participation to make 
them statistically valid.  Thus, the March 31 deadline provides little time after the elections to 
collect, synthesize and thoughtfully analyze post-election survey data to base program 
evaluations and policy decisions.  Accordingly, the Department of Defense recommends that the 
reporting deadline be extended from March 31 to June 30, and that the report only be submitted 
in odd-numbered years.   


 





