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SEC. __ . IMPROVED PAYMENT PROCESS FOR INDEMNIFICATION CLAIMS
FOR CONTRACTORS PROVIDING AIR OR OCEAN
TRANSPORTATION FOR THE DEPARTMENT OF DEFENSE.

(a) INDEMNIFICATION FOR LOSSES OF AIR CARRIERS.—Section 9514 of title 10, United
States Code, is amended by inserting after subsection (e) the following new subsection:

“(f) CONTRACTUAL INDEMNIFICATION.—In the event that insurance or reinsurance is not
available through the Federal Aviation Administration at the time such insurance must be issued,
the Secretary of Defense shall use the indemnification process under this section to adjudicate
promptly the claims of the air carrier and third party claimants if contractual indemnification
pursuant to Public Law 85-804 has been provided to the air carrier. The Secretary shall develop
an expedited process for the adjudication and, if approved, payment of air carrier and crew
claims under such indemnification process. The Secretary may accept insured value or other
reasonable amount determined by the Secretary for the value of the hull and equipment. To the
extent possible, the Secretary may use commercial insurance practices to resolve and pay
indemnification claims, and the Secretary may exercise the same authorities as the Secretary of
Transportation would have if insurance had been provided. If the Secretary of Defense issues a
contractual indemnification to an air carrier eligible for insurance under chapter 443 of title 49,
the Secretary shall notify the Secretary of Transportation that such indemnification was issued.”.

(b) INDEMNIFICATION FOR LOSSES OF OCEAN CARRIERS.—Section 2645 of such title is
amended by inserting after subsection (f) the following new subsection:

“(g) CONTRACTUAL INDEMNIFICATION.—In the event that insurance or reinsurance is not
available through the Maritime Administration, the Secretary of Defense shall use the

indemnification process under this section to adjudicate promptly the claims of the vessel



operator and third party claimants if contractual indemnification pursuant to Public Law 85-804
has been provided to the operator. The Secretary shall develop an expedited process for the
adjudication and, if approved, payment of vessel operators and crew claims under such
indemnification process. The Secretary may accept insured value or other reasonable amount
determined by the Secretary for the value of the hull and equipment. To the extent possible, the
Secretary may use commercial insurance practices to resolve and pay indemnification claims,
and the Secretary may exercise the same authorities as the Secretary of Transportation would

have if insurance had been provided.”.

Section-by-Section Analysis

This proposal would amend section 9514 of title 10, United States Code, to authorize the
Secretary of Defense to use the procedures of that statute to pay contractual indemnification
claims for air carriers who participate in the Civil Reserve Air Fleet program in the event that
war risk insurance is unavailable from the Federal Aviation Administration. While government
provided insurance is best situated to respond to aircraft accidents involving war risks or all
risks, lapses in the statutory authority for that program or other causes may result in only
contractual indemnification being available to protect air carriers providing support to the Civil
Reserve Air Fleet program. The Civil Reserve Air Fleet program is essential to the defense of
the United States. Approximately 96 per cent of all soldiers and approximately 40 per cent of all
cargo during a major contingency will be transported on Civil Reserve Air Fleet aircraft. As
commercial aviation war-risk insurance cancels immediately upon a hostile detonation of a
nuclear weapon and at the outbreak of a war between any two of the five named major countries,
resort to government provided insurance programs may be necessary. As other conditions also
may cause cancellation of commercial aviation war-risk insurance within seven days or less of
notification by the insurance companies, little time is available to negotiate contracts or other
arrangements with the commercial insurance markets. As modern aircraft may cost in excess of
$300 million, United States air carriers supporting the Civil Reserve Air Fleet program cannot
assume the risk of loss and must have insurance coverage for the hull and third party liability.
The Department of Defense has in place agreements for the provision of war-risk insurance
coverage pursuant to Chapter 443 of title 49, United States Code, by the Department of
Transportation to cover the cost of the hull and up to $2 billion in third party liability claims.
However, that program sunsets approximately every five years and on occasion has lapsed
pending congressional action. The Department of Defense must be prepared to respond
regardless of the status of the Chapter 443 insurance program.



Because most of the aircraft placed in the Civil Reserve Air Fleet program by United
States air carriers are leased rather than owned, the prompt payment for the hull in the event of a
loss is very important. Lease terms common in the aviation industry require the hull to be
insured at all times and payment to the Lessor for full value of the loss must be made within 30
to 45 days of loss. As the leases commonly cover more than one aircraft (e.g., fleet leases), an
air carrier that cannot meet the terms of their lease risk significant losses to their operations. As
a result, air carriers have indicated that if the government cannot make payment within the time
frames required by the lease, the air carrier may have to pay such loss from their operating funds
and may be forced into bankruptcy before the government is able to respond. Section 9514 of
title 10, United States Code, was written to provide a vehicle to allow the prompt payment to the
Department of Transportation of sufficient funds to repay that department for any payment for
losses insured at the request of the Department of Defense. That section was also designed, in
situations where the funds in the Department of Transportation Aviation Insurance fund were
insufficient to pay the full value of a hull, to allow payment to the air carrier through the aviation
insurance program to meet the required time frame. By adding the proposed section to Section
9514, the same ability to use commercial insurance industry practices to reach agreement with
the air carrier on hull value and to rapidly reimburse the air carrier and the Lessor for the loss of
the aircraft will be available to the Department of Defense where it has provided contractual
indemnification to the air carriers.

A similar need exists in the marine insurance area. The Department of Transportation
provides vessel war-risk insurance to vessel owners and operators supporting the Department of
Defense during contingencies. Although industry practice allows for a longer time for
repayment of the insured loss, the need is the same. The Department of Transportation program,
contained in chapter 59 of title 46, United States Code, also sunsets approximately every five
years unless extended by Congress. Contractual indemnification by the Department of Defense
may be the only method available to protect vessel owners and operators supporting the
Department, and a provision to allow rapid adjudication and transfer or payment of the funds to
the contractor is necessary to provide a realistic backup to the vessel war-risk insurance program
administered by the Maritime Administration.

Budget Implications: The actual cost of this proposal is zero. The amount which may be transferred
to the Federal Aviation Administration under current law would be the same amounts paid to the
air carriers, crews, and third parties pursuant to the new subsection. Likewise, the amount which
would have been transferred to the Department of Transportation, Maritime Administration, for
vessels insured under their programs are in the same amounts as would be paid directly to the
vessel owners and operators under a contractual indemnification program.

Changes to Existing Law: This section would add a new subsection (f) to section 9514, and a
new subsection (g) to section 2645, of title 10, United States Code, as follows:

§ 9514. Indemnification of Department of Transportation for
losses covered by defense-related aviation insurance

(@) Prompt Indemnification Required. - (1) In the event of a loss
that is covered by defense-related aviation insurance, the



Secretary of Defense shall promptly indemnify the Secretary of
Transportation for the amount of the loss consistent with the
indemnification agreement between the two Secretaries that
underlies such insurance. The Secretary of Defense shall make such
indemnification -

(A) in the case of a claim for the loss of an aircraft hull,
not later than 30 days after the date on which the Secretary of
Transportation determines the claim to be payable or that amounts
are due under the policy that provided the defense-related
aviation insurance; and

(B) in the case of any other claim, not later than 180 days
after the date on which the Secretary of Transportation
determines the claim to be payable.

(2) When there is a loss of an aircraft hull that is (or may be)
covered by defense-related aviation insurance, the Secretary of
Transportation may make, during the period when a claim for such
loss is pending with the Secretary of Transportation, any required
periodic payments owed by the insured party to a lessor or
mortgagee of such aircraft. Such payments shall commence not later
than 30 days following the date of the presentment of the claim for
the loss of the aircraft hull to the Secretary of Transportation.

If the Secretary of Transportation determines that the claim is
payable, any amount paid under this paragraph arising from such
claim shall be credited against the amount payable under the
aviation insurance. If the Secretary of Transportation determines
that the claim is not payable, any amount paid under this paragraph
arising from such claim shall constitute a debt to the United

States, payable to the insurance fund. Any such amounts so
returned to the United States shall be promptly credited to the

fund or account from which the payments were made under this
paragraph.

(b) Source of Funds for Payment of Indemnity. - The Secretary of
Defense may pay an indemnity described in subsection (a) from any
funds available to the Department of Defense for operation and
maintenance, and such sums as may be necessary for payment of such
indemnity are hereby authorized to be transferred to the Secretary
of Transportation for such purpose.

(c) Notice to Congress. - In the event of a loss that is covered
by defense-related aviation insurance in the case of an incident in
which the covered loss is (or is expected to be) in an amount in
excess of $1,000,000, the Secretary of Defense shall submit to



Congress -

(1) notification of the loss as soon after the occurrence of
the loss as possible and in no event more than 30 days after the
date of the loss; and

(2) semiannual reports thereafter updating the information
submitted under paragraph (1) and showing with respect to losses
arising from such incident the total amount expended to cover
such losses, the source of those funds, pending litigation, and
estimated total cost to the Government.

(d) Implementing Matters. - (1) Payment of indemnification under
this section is not subject to section 2214 or 2215 of this title
or any other provision of law requiring notification to Congress
before funds may be transferred.

(2) Consolidation of claims arising from the same incident is not
required before indemnification of the Secretary of Transportation
for payment of a claim may be made under this section.

(e) Construction With Other Transfer Authority. - Authority to
transfer funds under this section is in addition to any other
authority provided by law to transfer funds (whether enacted
before, on, or after the date of the enactment of this section) and
is not subject to any dollar limitation or notification requirement
contained in any other such authority to transfer funds.

(f) CONTRACTUAL INDEMNIFICATION.—In the event that insurance or reinsurance is
not available through the Federal Aviation Administration at the time such insurance must
be issued, the Secretary of Defense shall use the indemnification process under this section
to adjudicate promptly the claims of the air carrier and third party claimants if contractual
indemnification pursuant to Public Law 85-804 has been provided to the air carrier. The
Secretary shall develop an expedited process for the adjudication and, if approved,
payment of air carrier and crew claims under such indemnification process. The Secretary
may accept insured value or other reasonable amount determined by the Secretary for the
value of the hull and equipment. To the extent possible, the Secretary may use commercial
insurance practices to resolve and pay indemnification claims, and the Secretary may
exercise the same authorities as the Secretary of Transportation would have if insurance
had been provided. If the Secretary of Defense issues a contractual indemnification to an
air carrier eligible for insurance under chapter 443 of title 49, the Secretary shall notify the
Secretary of Transportation that such indemnification was issued.

(9) Definitions. - In this section:

(1) Defense-related aviation insurance. - The term



"defense-related aviation insurance" means aviation insurance
and reinsurance provided through policies issued by the Secretary
of Transportation under chapter 443 of title 49 that pursuant to
section 44305(b) of that title is provided by that Secretary
without premium at the request of the Secretary of Defense and is
covered by an indemnity agreement between the Secretary of
Transportation and the Secretary of Defense.

(2) Loss. - The term "loss" includes damage to or destruction
of property, personal injury or death, and other liabilities and
expenses covered by the defense-related aviation insurance.

* Kk Kk Kk k%

8 2645. Indemnification of Department of Transportation for
losses covered by vessel war risk insurance

(@) Prompt Indemnification Required. - (1) In the event of a loss
that is covered by vessel war risk insurance, the Secretary of
Defense shall promptly indemnify the Secretary of Transportation
for the amount of the loss consistent with the indemnification
agreement between the two Secretaries that underlies such
insurance. The Secretary of Defense shall make such
indemnification -

(A) in the case of a claim for the loss of a vessel, not later
than 90 days after the date on which the Secretary of
Transportation determines the claim to be payable or that amounts
are due under the policy that provided the vessel war risk
insurance; and

(B) in the case of any other claim, not later than 180 days
after the date on which the Secretary of Transportation
determines the claim to be payable.

(2) When there is a loss of a vessel that is (or may be) covered
by vessel war risk insurance, the Secretary of Transportation may
make, during the period when a claim for such loss is pending with
the Secretary of Transportation, any required periodic payments
owed by the insured party to a lessor or mortgagee of such vessel.
Such payments shall commence not later than 30 days following the
date of the presentment of the claim for the loss of the vessel to
the Secretary of Transportation. If the Secretary of Transportation
determines that the claim is payable, any amount paid under this
paragraph arising from such claim shall be credited against the



amount payable under the vessel war risk insurance. If the
Secretary of Transportation determines that the claim is not
payable, any amount paid under this paragraph arising from such
claim shall constitute a debt to the United States, payable to the
insurance fund. Any such amounts so returned to the United States
shall be promptly credited to the fund or account from which the
payments were made under this paragraph.

(b) Source of Funds for Payment of Indemnity. - The Secretary of
Defense may pay an indemnity described in subsection (a) from any
funds available to the Department of Defense for operation and
maintenance, and such sums as may be necessary for payment of such
indemnity are hereby authorized to be transferred to the Secretary
of Transportation for such purpose.

(c) Deposit of Funds. - Any amount transferred to the Secretary
of Transportation under this section shall be deposited in, and
merged with amounts in, the Vessel War Risk Insurance Fund as
provided in the second sentence of section 1208(a) of the Merchant
Marine Act, 1936 (46 U.S.C. App. 1288(a)).

(d) Notice to Congress. - In the event of a loss that is covered
by vessel war risk insurance in the case of an incident in which
the covered loss is (or is expected to be) in an amount in excess
of $1,000,000, the Secretary of Defense shall submit to Congress -

(1) notification of the loss as soon after the occurrence of
the loss as possible and in no event more than 30 days after the
date of the loss; and

(2) semiannual reports thereafter updating the information
submitted under paragraph (1) and showing with respect to losses
arising from such incident the total amount expended to cover
such losses, the source of such funds, pending litigation, and
estimated total cost to the Government.

(e) Implementing Matters. - (1) Payment of indemnification under
this section is not subject to section 2214 or 2215 of this title
or any other provision of law requiring notification to Congress
before funds may be transferred.

(2) Consolidation of claims arising from the same incident is not
required before indemnification of the Secretary of Transportation
for payment of a claim may be made under this section.

(f) Construction With Other Transfer Authority. - Authority to



transfer funds under this section is in addition to any other
authority provided by law to transfer funds (whether enacted
before, on, or after the date of the enactment of this section) and
is not subject to any dollar limitation or notification requirement
contained in any other such authority to transfer funds.

(q) CONTRACTUAL INDEMNIFICATION.—In the event
that insurance or reinsurance is not available
through the Maritime Administration, the
Secretary of Defense shall use the indemnification
process under this section to adjudicate promptly
the claims of the vessel operator and third party
claimants if contractual indemnification pursuant
to Public Law 85-804 has been provided to the
operator. The Secretary shall develop an expedited
process for the adjudication and, if approved,
payment of vessel operators and crew claims under
such indemnification process. The Secretary may
accept insured value or other reasonable amount
determined by the Secretary for the value of the
hull and equipment. To the extent possible, the
Secretary may use commercial insurance practices
to resolve and pay indemnification claims, and the
Secretary may exercise the same authorities as the
Secretary of Transportation would have if
insurance had been provided.

(h) Definitions. - In this section:

(1) Vessel war risk insurance. - The term "vessel war risk
insurance” means insurance and reinsurance provided through
policies issued by the Secretary of Transportation under title
XII of the Merchant Marine Act, 1936 (46 U.S.C. App. 1281 et
seq.), that is provided by that Secretary without premium at the
request of the Secretary of Defense and is covered by an
indemnity agreement between the Secretary of Transportation and
the Secretary of Defense.

(2) Vessel war risk insurance fund. - The term "Vessel War
Risk Insurance Fund" means the insurance fund referred to in the
first sentence of section 1208(a) of the Merchant Marine Act,
1936 (46 U.S.C. App. 1288(a)).

(3) Loss. - The term "loss" includes damage to or destruction
of property, personal injury or death, and other liabilities and
expenses covered by the vessel war risk insurance.
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SEC. . ADDITION OF ALLIED GOVERNMENT AGENCIES TO ENHANCED
LOGISTICS INTEROPERABILITY AUTHORITY.
(a) ENHANCED INTEROPERABILITY AUTHORITY.—Subsection (a) of section 127d of title
10, United States Code, is amended—
(2) by inserting “(1)” before “Subject to”;
(2) by striking the second sentence; and
(3) by adding at the end the following new paragraphs:
“(2) In addition to any logistic support, supplies, and services provided under paragraph
(1), the Secretary may provide logistic support, supplies, and services to allied forces solely for
the purpose of enhancing the interoperability of the logistical support systems of military forces
participating in combined operations with the United States in order to facilitate such operations.
Such logistic support, supplies, and services may also be provided under this paragraph to a
nonmilitary logistics, security, or similar agency of an allied government if such provision would
directly benefit the armed forces of the United States.
“(3) Provision of support, supplies, and services pursuant to paragraph (1) or (2) may be
made only with the concurrence of the Secretary of State.”.
(b) CONFORMING AMENDMENTS.—
(1) Subsection (b) of such section is amended by striking “subsection (a)” in
paragraphs (1) and (2) and inserting “subsection (a)(1)”.
(2) Subsection (c) of such section is amended—
(A) in paragraph (1)—
(i) by striking “Except as provided in paragraph (2), the” and

inserting “The”; and





(i) by striking “this section” and inserting “subsection (a)(1)”; and
(B) in paragraph (2), by striking “In addition” and all that follows through
“fiscal year,” and inserting “The value of the logistic support, supplies, and

services provided under subsection (a)(2) in any fiscal year may not”.

Section-by-Section Analysis

This proposal would amend section 127d of title 10, United States Code, to authorize the
Secretary of Defense to provide logistic support, supplies, and services to allied governmental
logistics, security, or similar agencies, other than military forces, if the United States Armed
Forces will benefit from such provision. Not all allied governmental structures match those of
the United States, and the flexibility to utilize effectively the limited funds authorized under this
provision is essential to achieving enhanced interoperability with those countries. The overall
amount of funds authorized to be used under subsection (c)(2) may not exceed the $5,000,000
per year currently specified in the statute.

In providing the new authority described in the preceding paragraph, the proposal would
reorganize the existing provisions of section 127d to move the portion of current subsection
(c)(2) constituting program authority to subsection (a) as the first sentence of a new paragraph
(2) of that subsection. The remaining portion of subsection (c)(2) would be the existing funding
limitation (parallel to subsection (c)(1)). The new authority described in the preceding sentence
would be included as the second sentence of the new subsection (a)(2). The existing authority
provision in subsection (a) would be designated as subsection (a)(1), and conforming
amendments would be made to the rest of the section.

Budget Implications: If enacted, this proposal could increase the budgetary requirements of the
Department of Defense, based on frequency of use. The maximum amount that may be
transferred to allied countries, either to their military forces or to other agencies to benefit their
forces, under this proposal may not exceed the $5,000,000 annually that is currently authorized
under this statutes; however, the greater flexibility in providing the assistance may increase use.

NUMBER OF PERSONNEL AFFECTED

FY | FY | FY | FY | FY | Appropriation (O]'ff?ggfngf]'lgé %e or
2011 | 2012 | 2013 | 2014 | 2015 To ) B :
Civilian)
Army 0 0 0 0 0 N/A N/A
Navy 0 0 0 0 0 N/A N/A
Marine | 4 0 0 0 0 N/A N/A
Corps






Air Force 0 0 0 0 0 N/A N/A

Total 0 0 0 0 0

RESOURCE TRANSFERS ($THOUSANDS)

Dash-
FY FY FY FY FY | Appropriation | Budget 1
2011 | 2012 | 2013 | 2014 | 2015 To Activity | Line
Item

Transportation

Working | 1000 | 1000 | 1000 | 1000 | 1000 Twer
! 97X4930
Capital Fund
Total +1000 | +1000 | +1000 | +1000 | +1000

Costing Methodology (USTRANSCOM): The Department of Defense cannot accurately predict
when this authority might be needed. In working with the countries that were formerly part of
the Soviet Union, opportunities to improve logistic interoperability in amounts less than $1
million occurred on two occasions, but the authority in 10 U.S.C. 127d could not be used,
slowing efforts to provide alternate logistics avenues into Afghanistan. Distribution Process
Owner funds, a subdivision of Transportation Working Capital Funds, would be used if Other
Contingency Funds were not available.

Changes to Existing Law: This proposal would make the following changes to section 127d of
title 10, United States Code:

§ 127d. Allied forces participating in combined operations: authority to provide logistics
support, supplies, and services

(a) AuTHORITY.—(1) Subject to subsections (b) and (c), the Secretary of Defense may
provide logistic support, supplies, and services to allied forces participating in a combined

operatlon W|th the armed forces. Prevmenef—sueh—suppen—suaphes—ar%emeeﬁe—meieme&ef

(2) In addltlon to any qulstlc support, supplles and Services prowded under paragraph
(1), the Secretary may provide logistic support, supplies, and services to allied forces solely for
the purposes of enhancing the interoperability of the logistical support systems of military forces
participating in combined operations with the United States in order to facilitate such operations.
Such logistic support, supplies, and services may also be provided under this paragraph to a
nonmilitary logistics, security, or similar agency of an allied government if such provision would
directly benefit the armed forces of the United States.

(3) Provision of support, supplies, and services pursuant to paragraph (1) or (2) may be
made only with the concurrence of the Secretary of State.






(b) LimITATIONS.—(1) The authority provided by subsection (a)(1) may be used only in
accordance with the Arms Export Control Act and other export control laws of the United States.
(2) The authority provided by subsection (a)(1) may be used only for a combined

operation—

(A) that is carried out during active hostilities or as part of a contingency
operation or a noncombat operation (including an operation in support of the provision of
humanitarian or foreign disaster assistance, a country stabilization operation, or a
peacekeeping operation under chapter VI or VII of the Charter of the United Nations);
and

(B) in a case in which the Secretary of Defense determines that the allied forces to
be provided logistic support, supplies, and services—

(1) are essential to the success of the combined operation; and
(ii) would not be able to participate in the combined operation but for the
provision of such logistic support, supplies, and services by the Secretary.

(c) LIMITATIONS ON VALUE.—(1) Exceptasprovided-in-paragraph(2);-the The value of
logistic support, supplies, and services provided under this-seetion subsection (a)(1) in any fiscal

year may not exceed $100 000 000
(2) ¥

may not exceed $5 000 OOO

(d) ANNUAL REPORT.—(1) Not later than December 31 each year, the Secretary of
Defense shall submit to the Committee on Armed Services and the Committee on Foreign
Relations of the Senate and the Committee on Armed Services and the Committee on
International Relations of the House of Representatives a report on the use of the authority
provided by subsection (a) during the preceding fiscal year.

(2) Each report under paragraph (1) shall be prepared in coordination with the Secretary
of State.

(3) Each report under paragraph (1) shall include, for the fiscal year covered by the
report, the following:

(A) Each nation provided logistic support, supplies, and services through the use

of the authority provided by subsection (a).

(B) For each such nation, a description of the type and value of logistic support,
supplies, and services so provided.

(e) DerINITION.—In this section, the term “logistic support, supplies, and services” has
the meaning given that term in section 2350(1) of this title.
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SEC. . ALLOW MEMBER TO WAIVE NOTICE AND PROVIDE COURT ORDER
UPON REQUEST.
(a) ALLow MEMBER TO WAIVE NOTICE AND PROVIDE COURT ORDER UPON REQUEST.—
Section 1408(qg) of title 10, United States Code, is amended—
(1) by striking "A person" and inserting "Unless notice is waived by the member,
a person™; and
(2) by striking "(together with a copy of such order)™ and inserting "and, upon
request, a copy of such order".
(b) EFFecTIVE DATE.—The amendments made by this section shall apply to court orders
received by the Secretary concerned after the end of the 90-day period beginning on the date of

enactment of this Act.

Section-by-Section Analysis

The Uniformed Services Former Spouses' Protection Act requires, in part, a Service
member be given notice of an application for payment of retired pay and a copy of the order.
Implementing regulations require the Service member be given 30 days to respond to the
application. Service members, however, occasionally request payments start immediately. This
proposal would allow the Service member to waive the notice requirement.

In addition, this proposal would revoke the statutory requirement that a copy of the court
order be sent to the Service member. The Defense Finance and Accounting Service plans to
notify Service members that, upon request, it will send a copy of the order. A similar
arrangement exists concerning copies of child support orders.

Budget Implications: There is no cost associated with this change in legislation because it
simply allows a member to waive a 30-day notice period and also eliminates a Defense Finance
and Accounting Service (DFAS) notice and service requirement absent a request from the
member or former member. There will likely be small cost savings in DFAS administration
costs as a result of this proposal.

Changes to Existing Law: This proposal would make the following changes to section 1408 of
title 10, United States Code:





8 1408. Payment of retired or retainer pay in compliance with court orders

* * * * *

(9) Notice to member of service of court order on Secretary concerned.—A-persen
Unless notice is waived by the member, a person receiving effective service of a court order
under this section shall, as soon as possible, but not later than 30 days after the date on which
effective service is made, send a written notice of such court order {tegetherwith-a-copy-efsuch
erder) and, upon request, a copy of such order to the member affected by the court order at his
last known address.
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SEC. . ENHANCED AUTHORITY FOR PROVISION OF EXCESS
CONTRIBUTIONS FOR NATO SECURITY INVESTMENT PROGRAM
FOR CONTINGENCY OPERATIONS.

Section 2806 of title 10, United States Code, is amended by adding at the end the
following new subsection:

“(d) The Secretary of Defense, upon determination that construction of facilities
described in subsection (a) is necessary to advance United States national security or national
interest, may include the pre-financing and initiation of Department of Defense-provided
construction and construction services not otherwise authorized by law as an element of the
excess North Atlantic Treaty Organization Security Investment program contributions made

under subsection (c).”.

Section-by-Section Analysis

This proposal supports the Department’s wartime priorities as stated in the Secretary of
Defense’s statement to the Senate Armed Services Committee on January 27, 2009, “When we
are at war, | believe the overriding priority of the Defense Department and military services
should be to do everything possible to provide troops in the field everything they need to be
successful.”

The North Atlantic Treaty Organization (NATO) Security Investment Program (NSIP) is
the NATO means of funding both garrison and expeditionary facility requirements that qualify
for NATO Common Funding. In active contingency operations it is often the case that a
participating NATO Nation will “Pre-finance” the construction of facilities necessary to facilitate
Allied operations, and be reimbursed for construction expenses from NATO via the NSIP, minus
an appropriate National cost share. This is expected of any NATO Nation designated as the
Framework Nation for a certain function in support of an active operation, particularly if the
project has been deemed eligible for NATO Common Funding by the North Atlantic Council.
While the United States currently has the ability to submit pre-financing statements to NATO
and then initiate U.S. contingency construction projects authorized under current various
authorities (e.g., 10 U.S.C. 2803, 2804, 2805 or 2808), the United States cannot provide
construction services pursuant to the excess NSIP contribution authority in 10 U.S.C. 2806, even
when such services are necessary for continued allied operations and clearly in the best military
interest of the U.S. mission and alliance. This is true even when most of the costs for such
construction missions are eventually borne through NSIP and NATO Common Funding.





The recent urgent case of the International Security Assistance Force (ISAF) Joint
Command Headquarters construction in Kabul highlighted the lack of authorities for U.S. Forces
to initiate, with intent of reimbursement, construction for facilities funded pursuant to the
authority in 10 U.S.C. 2806. As a result, the SecDef was compelled to provide funding directly
to the NSIP so that the headquarters construction could be procured through NATO’s
Construction Agents, despite the fact that procurement through U.S. Construction Agents would
have proven more efficient and effective. This approach was extremely cumbersome and met
with significant skepticism and resistance. Although it is possible to authorize project
requirements of this category through other means, such as a request for a specific authorization
and appropriation from Congress for each project instance; however, that approach is deemed
inappropriate and impractical for supporting war time requirements in an expeditionary
environment.

The proposed addition to this section provides an expanded delineation of what
constitutes “excess contributions” described in 10 U.S.C. 2806 for expeditionary operations and
provides the authority to permit U.S. Construction Agent or troop construction execution and or
management of such projects. Moreover, it maintains existing oversight to ensure any approved
projects do not interfere with U.S. construction or construction management requirements, and
places necessary conditions on when a project may be initiated. The magnitude of such effort
remains to the overall authority already provided in the current version of Section 2806.

Budget Implications: This section is cost-neutral because it is not intended to increase the
amount of funds appropriated annually. Under existing authorities in 2806 the Secretary of
Defense may make excess contributions to the NSIP if operational requirements dictate. The
amount of contributions allowed by this proposed change to 2806 do not increase, hence the
claim that the proposal is cost-neutral. All the change proposes to do is allow for the character of
an excess NSIP contribution to include military construction and construction services in
addition to cash and materials, as currently allowed. As noted above, the lack of that option
required the US to make a cash contribution to NSIP so that a NATO construction agent could
proceed with the ISAF HQs projects vice a US Construction Agent (i.e., USACE or NAVFAC).
The costs of using the US Construction Agent for this requirement would have been similar to
using NATO, however the control, speed, and responsiveness of the process would have
remained in US hands.

Changes to Existing Law: This proposal would make the following change to section 2806 of
title 10, United States Code:

8§ 2806: Contributions for North Atlantic Treaty Organizations Security Investment

(a) Within amounts authorized by law for such purpose, the Secretary of Defense may
make contributions for the United States share of the cost of multilateral programs for the
acquisition and construction of military facilities and installations (including international
military headquarters) and for related expenses for the collective defense of the North Atlantic
Treaty Area.

(b) Funds may not be obligated or expended in connection with the North Atlantic Treaty
Organization Security Investment program in any year unless such funds have been authorized
by law for such program.





(c)(1) The Secretary may make contributions in excess of the amount appropriated for
contribution under subsection (a) if the amount of the contribution in excess of that amount does
not exceed 200 percent of the amount specified by section 2805(a)(2) of this title as the
maximum amount for a minor military construction project.

(2) If the Secretary determines that the amount appropriated for contribution under
subsection (a) in any fiscal year must be exceeded by more than the amount authorized under
paragraph (1), the Secretary may make contributions in excess of such amount, but not in excess
of 125 percent of the amount appropriated (A) after submitting a report in writing to the
appropriate committees of Congress on such increase, including a statement of the reasons for
the increase and a statement of the source of the funds to be used for the increase, and (B) after a
period of 21 days has elapsed from the date of receipt of the report.

(d) The Secretary of Defense, upon determination that construction of facilities described
in subsection (a) is necessary to advance United States national security or national interest, may
include the pre-financing and initiation of Department of Defense-provided construction and
construction services not otherwise authorized by law as an element of the excess North Atlantic
Treaty Organization Security Investment program contributions made under subsection (c).
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SEC. . AUTHORITY TO WAIVE ADMINISTRATIVE SURCHARGE UNDER
FOREIGN MILITARY SALES PROGRAM.
Section 21(e)(3) of the Arms Export Control Act (22 U.S.C. 2761(e)(3)) is amended—
(1) by redesignating subparagraphs (B) and (C) as subparagraphs (C) and (D),
respectively;
(2) by inserting after subparagraph (A) the following new subparagraph (B):

“(B) The President may waive the charges for administrative services that would
otherwise be required by paragraph (1)(A) in connection with any sale to a foreign country, if the
President determines that a waiver—

“(i) is in the national security interests of the United States; and
“(i1) will facilitate the ability of that country to—

“(i) detect, deter, prevent, defeat, or counter terrorist activities; or

“(ii) participate in, or support, military operations, coalition operations, or
stability operations of the United States.”; and
(3) in subparagraph (C), as redesignated by paragraph (1)—

(A), by striking “may” and inserting “shall”’; and

(B) by striking “subparagraph (A) of this paragraph” and inserting
“subparagraphs (A) and (B)”.

Section-by-Section Analysis

This proposal would allow the President, acting through the Secretary of Defense by
delegation, as he has done with the authority in section 21 (with the exception of the last
sentence of subsection (d) and all of subsection (i)) in Executive Order 11958 (January 18,
1977), to waive the requirement for the government of a foreign country to reimburse the United
States for the full estimated costs of administration of sales made under the Arms Export Control

Act (AECA) through the Foreign Military Sales (FMS) program, which costs are otherwise
required to be collected from all purchasers as set out in section 21(e)(1)(A) of the AECA.





This proposal would allow foreign governments to use more of their national funds to
purchase United States defense articles and Unites States defense services, including training, to
enhance their capacity for self-defense and their capability to participate in United States and
coalition counter-terrorism operations or alternatively to pay more of the costs of their own
operations to prevent, hinder or counter terrorism within their own national boundaries. The
Secretary of Defense would be required, to reimburse the United States Government’s
administrative surcharge account in the Foreign Military Sales Trust Fund.

Budget Implications: This provision does not require separate appropriations language as the
Arms Export Control Act provides at 22 U.S.C. 2761 (e)(3)(B) that "reimbursement may be
made from any funds available to the Department of Defense." In the future, DoD could not
waive the administrative surcharge in the absence of identifying sufficient funds to make the
required reimbursement. Although a waiver of the FMS Administrative surcharge costs the
DoD, the AECA (22 U.S.C. 2761(e)(3)(B)) permits the DoD to use any funds available to it to
reimburse the administrative surcharge account so no new appropriations language is required.
Funds appropriated for any other DoD purpose may be reprogrammed for this use.

RESOURCE REQUIREMENTS ($ MILLIONS)

Dash-
FY FY FY FY FY Appropriation | Budget
2011 2012 2013 2014 2015 From Activity | Line
Item
Defense +272.74 | +278.19 | +283.75 | +289.43 | +295.22 | Defense-Wide TBD
Security O&M, with
Cooperation transfer
Agency authority
Total +272.74 | +278..19 | 283.75 | +289.43 | +295.22

Changes to Existing Law: This proposal would amend section 21(e)(3) of the Arms Export
Control Act (22 U.S.C. 2761) as follows:

SEC. 21. SALES FROM STOCKS.

(2) ELIGIBLE COUNTRIES OR INTERNATIONAL ORGANIZATIONS; BASIS OF PAYMENT;
VALUATION OF CERTAIN DEFENSE ARTICLES.—

(1) The President may sell defense articles and defense services from the stocks of the
Department of Defense and the Coast Guard to any eligible country or international organization
if such country or international organization agrees to pay in United States dollars—

(A) in the case of a defense article not intended to be replaced at the time such
agreement is entered into, not less than the actual value thereof;

(B) in the case of a defense article intended to be replaced at the time such
agreement is entered into, the estimated cost of replacement of such article, including the
contract or production costs less any depreciation in the value of such article; or

(C) in the case of the sale of a defense service, the full cost to the United States
Government of furnishing such service, except that in the case of training sold to a
purchaser who is concurrently receiving assistance under chapter 5 of part Il of the
Foreign Assistance Act of 1961 or to any high-income foreign country (as described in





that chapter), only those additional costs that are incurred by the United States
Government in furnishing such assistance.

(2) For purposes of subparagraph (A) of paragraph (1), the actual value of a naval vessel of
3,000 tons or less and 20 years or more of age shall be considered to be not less than the greater
of the scrap value or fair value (including conversion costs) of such vessel, as determined by the
Secretary of Defense.

(b) TiIME OF PAYMENT.—EXcept as provided by subsection (d) of this section, payment shall
be made in advance or, if the President determines it to be in the national interest, upon delivery
of the defense article or rendering of the defense service.

(c) PERSONNEL PERFORMING DEFENSE SERVICES SOLD AS PROHIBITED FROM PERFORMING
COMBAT ACTIVITIES.—

(1) Personnel performing defense services sold under this chapter may not perform any
duties of a combatant nature, including any duties related to training and advising that may
engage United States personnel in combat activities, outside the United States in connection with
the performance of those defense services.

(2) Within forty-eight hours of the existence of, or a change in status of significant
hostilities or terrorist acts or a series of such acts, which may endanger American lives or
property, involving a country in which United States personnel are performing defense services
pursuant to this chapter or the Foreign Assistance Act of 1961, the President shall submit to the
Speaker of the House of Representatives and to the President pro tempore of the Senate a report,
in writing, classified if necessary, setting forth—

(A) the identity of such country;

(B) a description of such hostilities or terrorist acts; and

(C) the number of members of the United States Armed Forces and the number
of United States civilian personnel that may be endangered by such hostilities or terrorist
acts.

(d) BILLINGS; INTEREST AFTER DUE DATE, RATES OF INTEREST AND EXTENSION OF DUE
DATE.—If the President determines it to be in the national interest pursuant to subsection (b) of
this section, billings for sales made under letters of offer issued under this section after June 30,
1976, may be dated and issued upon delivery of the defense article or rendering of the defense
service and shall be due and payable upon receipt thereof by the purchasing country or
international organization. Interest shall be charged on any net amount due and payable which is
not paid within sixty days after the date of such billing. The rate of interest charged shall be a
rate not less than a rate determined by the Secretary of the Treasury taking into consideration the
current average market yield on outstanding short-term obligations of the United States as of the
last day of the month preceding the billing and shall be computed from the date of billing. The
President may extend such sixty-day period to one hundred and twenty days if he determines that
emergency requirements of the purchaser for acquisition of such defense articles or defense
services exceed the ready availability to the purchaser of funds sufficient to pay the United States
in full for them within such sixty-day period and submits that determination to the Congress
together with a special emergency request for the authorization and appropriation of additional
funds to finance such purchases under this chapter.

(e) CHARGES; REDUCTION OR WAIVER.—

(1) After September 30, 1976, letters of offer for the sale of defense articles or for the sale
of defense services that are issued pursuant to this section or pursuant to section 2762 of this title
shall include appropriate charges for—





(A) administrative services, calculated on an average percentage basis to recover
the full estimated costs (excluding a pro rata share of fixed base operation costs) of
administration of sales made under this chapter to all purchasers of such articles and
services as specified in section 2792 (b) of this title and section 2792 (c) of this title;

(B) a proportionate amount of any nonrecurring costs of research, development,
and production of major defense equipment (except for equipment wholly paid for either
from funds transferred under section 503(a)(3) of the Foreign Assistance Act of 1961 or
from funds made available on a nonrepayable basis under section 2763 of this title); and

(C) the recovery of ordinary inventory losses associated with the sale from stock
of defense articles that are being stored at the expense of the purchaser of such articles.

(2) (A) The President may reduce or waive the charge or charges which would otherwise be
considered appropriate under paragraph (1)(B) for particular sales that would, if made,
significantly advance United States Government interests in North Atlantic Treaty Organization
standardization, standardization with the Armed Forces of Japan, Australia, or New Zealand in
furtherance of the mutual defense treaties between the United States and those countries, or
foreign procurement in the United States under coproduction arrangements.

(B) The President may waive the charge or charges which would otherwise be considered
appropriate under paragraph (1)(B) for a particular sale if the President determines that—

(1) imposition of the charge or charges likely would result in the loss of the
sale; or
(i) in the case of a sale of major defense equipment that is also being procured

for the use of the Armed Forces, the waiver of the charge or charges would (through a

resulting increase in the total quantity of the equipment purchased from the source of the

equipment that causes a reduction in the unit cost of the equipment) result in a savings to
the United States on the cost of the equipment procured for the use of the Armed Forces
that substantially offsets the revenue foregone by reason of the waiver of the charge or
charges.

(C) The President may waive, for particular sales of major defense equipment, any
increase in a charge or charges previously considered appropriate under paragraph (1)(B) if the
increase results from a correction of an estimate (reasonable when made) of the production
quantity base that was used for calculating the charge or charges for purposes of such paragraph.

(3)(A) The President may waive the charges for administrative services that would
otherwise be required by paragraph (1)(A) in connection with any sale to the Maintenance and
Supply Agency of the North Atlantic Treaty Organization in support of—

(i) a weapon system partnership agreement; or
(it) a NATO/SHAPE project.

(B) The President may waive the charges for administrative services that would otherwise
be required by paragraph (1)(A) in connection with any sale to a foreign country, if the President
determines that a waiver—

(1) is in the national security interest of the United States; and

(ii) will facilitate the ability of the country to—

() detect, deter, prevent, defeat, or counter terrorist activities, or
(11) participate in, or support, U.S. military, counter terrorism operations
with the United States and coalition, or stability operations.

{BC) The Secretary of Defense may shall reimburse the fund established to carry out
section 2792 (b) of this title in the amount of the charges waived under subparagraph-(A)






subparagraphs (A) and (B) efthisparagraph. Any such reimbursement may be made from any
funds available to the Department of Defense.
(ED) As used in this paragraph —
(i) the term “weapon system partnership agreement” means an agreement
between two or more member countries of the Maintenance and Supply Agency of the
North Atlantic Treaty Organization that—
(I) is entered into pursuant to the terms of the charter of that organization;

and
(11) is for the common logistic support of a specific weapon system
common to the participating countries; and
(ii) the term “NATO/SHAPE project” means a common-funded project supported
by allocated credits from North Atlantic Treaty Organization bodies or by host nations
with NATO Infrastructure funds.
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SEC. . AUTHORITY TO CREDIT MILITARY GRADUATES OF THE NATIONAL
DEFENSE INTELLIGENCE COLLEGE WITH COMPLETION OF
JOINT PROFESSIONAL MILITARY EDUCATION PHASE I.
() JOINT PROFESSIONAL MILITARY EDUCATION PHASE |I.—Section 2154(a)(1) of title 10,
United States Code, is amended by inserting “or at a joint intermediate level school” before the
period at the end.
(b) JOINT INTERMEDIATE LEVEL SCcHOOL DEFINED.—Section 2151(b) of such title is
amended by adding at the end the following new paragraph:
“(3) The term ‘joint intermediate level school’ includes the National Defense

Intelligence College.”.

Section-by-Section Analysis

This proposal would add the National Defense Intelligence College (NDIC) to the
coverage of subsection (a)(1) of section 2154 of the 10, United States Code, providing for Phase
I of joint professional military education (JPME). In doing so, this proposal would recognize that
the NDIC provides a joint professional military education to its primary military student
population of junior officers and senior non-commissioned officers.

The NDIC provides the rigorous and thorough instruction and examination of officers of
the Armed Forces in an environment designed to promote a theoretical and practical in-depth
understanding of joint matters. The NDIC program of study covers all of the elements of JPME
Phase | (as specified in 10 U.S.C. 2154 (a)), which means that, in addition to the principal
curriculum taught to all officers at this joint intermediate level school, the curriculum includes:

(1) National Military Strategy.

(2) Joint planning at all levels of war.

(3) Joint doctrine.

(4) Joint command and control.

(5) Joint force and joint requirements development.

Therefore, military graduates of the NDIC’s program of study should be credited with
having successfully completed JPME Phase |I.

Budget Implications: The proposal has no budgetary impact as it seeks to authorize additional,
and well-deserved, accreditation for an existing educational program.



http://www.law.cornell.edu/uscode/html/uscode10/usc_sec_10_00002151----000-.html
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Changes to Existing Law: This proposal would amend title 10, United States Code, as follows:

§ 2151. Definitions

() JOINT PROFESSIONAL MILITARY EDUCATION.—Joint professional military education
consists of the rigorous and thorough instruction and examination of officers of the armed forces
in an environment designed to promote a theoretical and practical in-depth understanding of joint
matters and, specifically, of the subject matter covered. The subject matter to be covered by joint
professional military education shall include at least the following:

(1) National Military Strategy.

(2) Joint planning at all levels of war.

(3) Joint doctrine.

(4) Joint command and control.

(5) Joint force and joint requirements development.

(b) OTHER DEFINITIONS.—In this chapter:
(1) The term “senior level service school” means any of the following:
(A) The Army War College.
(B) The College of Naval Warfare.
(C) The Air War College.
(D) The Marine Corps War College.
(2) The term “intermediate level service school” means any of the following:
(A) The United States Army Command and General Staff College.
(B) The College of Naval Command and Staff.
(C) The Air Command and Staff College.
(D) The Marine Corps Command and Staff College.
(3) The term “joint intermediate level school” includes the National Defense
Intelligence College.

R i e e S

8 2154. Joint professional military education: three-phase approach

(a) THREE-PHASE APPROACH.—The Secretary of Defense shall implement a three-phase
approach to joint professional military education, as follows:

(1) There shall be a course of instruction, designated and certified by the
Secretary of Defense with the advice and assistance of the Chairman of the Joint Chiefs
of Staff as Phase I instruction, consisting of all the elements of a joint professional
military education (as specified in section 2151 (a) of this title), in addition to the
principal curriculum taught to all officers at an intermediate level service school or at a
joint intermediate level school.

(2) There shall be a course of instruction, designated and certified by the
Secretary of Defense with the advice and assistance of the Chairman of the Joint Chiefs
of Staff as Phase Il instruction, consisting of a joint professional military education
curriculum taught in residence at—



http://www.law.cornell.edu/uscode/html/uscode10/usc_sec_10_00002151----000-.html

http://www.law.cornell.edu/uscode/html/uscode10/usc_sec_10_00002151----000-.html#a



(A) the Joint Forces Staff College;
(B) a senior level service school that has been designated and certified by
the Secretary of Defense as a joint professional military education institution; or

(3) There shall be a course of instruction, designated and certified by the
Secretary of Defense with the advice and assistance of the Chairman of the Joint Chiefs
of Staff as the Capstone course, for officers selected for promotion to the grade of
brigadier general or, in the case of the Navy, rear admiral (lower half) and offered in
accordance with section 2153 of this title.

(b) SEQUENCED APPROACH.—The Secretary shall require the sequencing of joint
professional military education so that the standard sequence of assignments for such education
requires an officer to complete Phase | instruction before proceeding to Phase Il instruction, as
provided in section 2155 (a) of this title.
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SEC. . DESIGNATION OF ADDITIONAL “HIGH INCOME” COUNTRIES
PROHIBITED FROM RECEIVING INTERNATIONAL MILITARY
EDUCATION AND TRAINING GRANT ASSISTANCE UNDER
CHAPTER 5 OF THE FOREIGN ASSISTANCE ACT.

Section 546(b) of the Foreign Assistance Act (22 U.S.C. 2347¢e(b)) is amended by
striking “and Spain” and inserting “Spain, Saudi Arabia, Kuwait, United Arab Emirates, and
Qatar”.

Section-by-Section Analysis

This proposal would designate four additional countries as “high-income,” thereby
permitted to pay for military training at an incremental rate though prohibited from receiving
assistance, on a grant basis, as part of the Foreign Military Sales (FMS) program.

The FMS program is a form of security assistance authorized by the Arms Export Control
Act (AECA) (22 U.S.C. 2751 et seq.) whereby the United States Government (USG) may sell
defense articles and services to foreign countries and international organizations when the
President formally finds that to do so will strengthen the security of the U.S. and promote world
peace.

The AECA requires foreign governments pay the full cost of defense services purchased
from the USG under FMS. However, the AECA, in section 21(a)(1)(C) (22 U.S.C.
2761(a)(1)(C)), provides an exception for certain countries for FMS training. Foreign countries
receiving International Military Education and Training (IMET) grant assistance, or designated
“high-income” countries, are charged only the additional costs incurred by the USG to provide
the training, if these countries purchase training with their own national funds. This cost basis
required to be charged by the AECA is generally referred to as the “FMS incremental rate.”
Section 546 of the Foreign Assistance Act of 1961 (FAA) currently designates Austria, Finland,
the Republic of Korea, Singapore, and Spain as high-income countries, ineligible to receive
IMET grant assistance under Chapter 5 of the Act.

Previously, the Department of State has annually provided a small amount of IMET funds
for Saudi Arabia, Kuwait, the United Arab Emirates, and Qatar in order to allow them to be
charged the FMS incremental rate for training they purchase under FMS with their own national
funds. This proposal is important to encourage these countries to continue to participate in
training programs sponsored and provided by the USG. These countries partner with the USG in
the global campaign against Al Qaeda in Iraq and Afghanistan. These countries are among the
largest FMS customers and are key leaders in the Arab and Muslim worlds. This legislative
proposal will help the governments of these countries to continue participating in training





opportunities which provide interoperability and strengthen our mutual strategic security
partnership.

Budget Implications: This proposal has no budget implications as these countries all pay the
costs of their U.S.-provided training. Under this proposal these countries would pay only the
additional incremental costs of their training in the same manner as other high-income-
designated countries.

Changes to Existing Law: This proposal would amend section 546 of the Foreign Assistance
Act as follows:

8 546. Prohibition on grant assistance for certain high income foreign countries

(a) In general.—None of the funds made available for a fiscal year for assistance under
this part may be made available for assistance on a grant basis for any of the high-income foreign
countries described in subsection (b) of this section for military education and training of
military and related civilian personnel of such country.

(b) High-income foreign countries described.—The high-income foreign countries
described in this subsection are Austria, Finland, the Republic of Korea, Singapore, ard-Spain,
Saudi Arabia, Kuwait, United Arab Emirates, and Qatar.
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SEC. . DETAIL DESIGN AND CONSTRUCTION OF THE LHA REPLACEMENT
SHIP.

(a) AUTHORITY TO USE MULTIPLE YEARS OF FUNDING.—The Secretary of the Navy may
enter into a contract for detail design and construction of the LHA Replacement ship designated
LHA 7 that provides that, subject to subsection (b), funds for payments under the contract may
be provided from amounts appropriated for Shipbuilding and Conversion, Navy, for fiscal years
2011 and 2012.

(b) CONDITION FOR OUT-YEAR CONTRACT PAYMENTS.—A contract entered into under
subsection (a) shall provide that any obligation of the United States to make a payment under the
contract for a fiscal year after fiscal year 2011 is subject to the availability of appropriations for

that purpose for that later fiscal year.

Section-by-Section Analysis

This proposal would allow the Secretary of the Navy to enter into a contract for detail
design and construction of LHA 7, the second ship of the Amphibious Assault Ship-General
Purpose (LHA Replacement or LHA(R) ship) program, using fiscal year (FY) 2011 and 2012
funds.

The LHA(R) program will replace the LHA 1 Class ships, which will reach the end of
their administratively-extended service lives between 2011 and 2015. The Consolidated
Security, Disaster Assistance, and Continuing Appropriations Act for FY 2009 (Public Law (P.
L.) 110-329) provides $178.3 million in Advance Procurement Shipbuilding and Conversion,
Navy (SCN) funds for LHA 7 in FY 2009. The Department of Defense Appropriations Act for
FY 2010 (P.L. 111-118) provides $170 million in Advance Procurement SCN funds for LHA(R)
in FY 2010. Office of Management and Budget policy established that ships in the LHA(R)
program are allowable candidates for two-year incremental funding. Accordingly, the
Department of the Navy plans to split-fund the detail design and construction of LHA 7 over two
years, FY 2011 and 2012.

If authorized, LHA 7 would be the fourth large-deck amphibious ship that will begin
construction with other than full funding. The Department of Defense previously received
authority to procure the USS BONHOMME RICHARD (LHD 6) (Department of Defense
Appropriations Act, 1993; P.L. 102-396); USS MAKIN ISLAND (LHD 8) (Department of
Defense Appropriations Acts, 2000 and 2001; Public Laws 106-79 and 106-259, respectively);





and AMERICA (LHA 6) (National Defense Authorization Act for FY 2006, P.L. 109-163) using
incremental funding.

Budget Implications: Without this language, the Navy would not be able to execute the current
shipbuilding plan. This proposal is consistent with the Navy's budget request and would provide
the necessary authorization to execute the construction of the LHA(R) ship with split-funding in
FY 2011 and 2012.

Changes to Existing Law: None
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SEC. . DIVISION OF RETIRED PAY TO BE BASED ON MEMBER'S LENGTH OF
SERVICE AND PAY GRADE AT TIME OF DIVORCE.

(a) IN GENERAL.—Section 1408(c) of title 10, United States Code, is amended by adding
at the end the following new paragraph:

"(5) In the case of a member as to whom a decree of divorce, dissolution, annulment, or
legal separation becomes final before the date on which the member begins to receive retired
pay, the total monthly retired pay to which a member is entitled, for purposes of determining
‘disposable retired pay,’ as defined in paragraph (4) of subsection (a), that a court may treat in
the manner described in paragraph (1), shall be limited to retired pay computed using a pay base
determined by multiplying the appropriate pay amount in subparagraph (A) or (B), as increased
by the relevant increases in subparagraph (C). Upon request and pursuant to regulations, the
Secretary concerned shall calculate disposable retired pay described in this paragraph.

“(A) If the member’s retired pay is computed using the *Final Pay’ method, use the
member’s current or final basic pay amount as described in section 1406 of this title as of the
date a marital property interest in retired pay terminates.

“(B) If the member’s retired pay is computed using the ‘High 36 Monthly Average’
method, use the average of the member’s high 36 monthly average of basic pay amounts (or the
average of all basic pay amounts, if the member has received basic pay for fewer than 3 years) as
described in section 1407 of this title as of the date a marital property interest in retired pay
terminates.

“(C) The amount in subparagraph (A) or (B) shall be increased by the cumulative
percentage increases in basic pay between the date a marital property interest in retired pay

terminates and the effective date of the member's retirement and by the cumulative percentage





increases in retired pay applicable to the member’s retired pay between the date of the member’s
retirement and the date the member begins to receive retired pay.”.

(b) EFFecTIVE DATE.—The amendment made by subsection (a) shall apply with respect
to divorces, dissolutions, annulments, and legal separations that become effective after the end of

the 90-day period beginning on the date of enactment of this Act.

Section-by-Section Analysis

This proposal would amend section 1408 of title 10, United States Code, to base all
awards of military retired pay on the Service member's rank and time served at the time of the
divorce. It would be exclusively prospective.

In cases where the Service member is not retired at the time of divorce, courts often
award a percentage of the Service member’s retired pay to the former spouse as of the date the
Service member actually retires. In essence, the court treats post-divorce promotions and
longevity pay increases earned by the Service member as marital assets. This treatment of
military retired pay is inconsistent with the treatment of other marital assets in divorce
proceedings. For such assets, only those that exist at the time of divorce or separation are subject
to division. Assets earned after a divorce are the sole property of the party who earned them.

Pay increases attributable to promotions and additional time served should be the Service
member’s separate property. However, as a matter of equity, the former spouse should benefit
from Cost of Living Allowances (COLA) and other across-the-board pay increases approved by
Congress. For example, as the pay for an O-4 (major/lieutenant commander) with 14 years of
service is increased due to COLA and targeted pay increases, so too is the dollar amount of the
allocation to the former spouse. The objective in this regard should be to provide the former
spouse, on a present value basis, with approximately the same amount of retired pay he or she
would have received had the payments begun immediately on divorce.

Budget Implications: This proposal is cost neutral to the Department of Defense (DoD). This
proposal would not change the gross retirement entitlement a member will earn. It simply would
address at which point in time (time of divorce vice time of retirement) a former spouse may be
credited for receiving a portion of the member’s entitlement. Future former spouse payments
would be smaller than under current law for any member divorced while on active duty who later
retires at a higher grade or pay step. This could result in the military member retaining more of
his or her retirement. However, it is cost neutral to DoD.

Changes to Existing Law: This proposal would make the following changes to section 1408 of
title 10, United States Code:

8§ 1408. Payment of retired or retainer pay in compliance with court orders





( a) *kkkk

(c) AUTHORITY FOR COURT TO TREAT RETIRED PAY AS PROPERTY OF THE MEMBER AND
Spouse.—(1) Subject to the limitations of this section, a court may treat disposable retired pay
payable to a member for pay periods beginning after June 25, 1981, either as property solely of
the member or as property of the member and his spouse in accordance with the law of the
jurisdiction of such court. A court may not treat retired pay as property in any proceeding to
divide or partition any amount of retired pay of a member as the property of the member and the
member's spouse or former spouse if a final decree of divorce, dissolution, annulment, or legal
separation (including a court ordered, ratified, or approved property settlement incident to such
decree) affecting the member and the member's spouse or former spouse (A) was issued before
June 25, 1981, and (B) did not treat (or reserve jurisdiction to treat) any amount of retired pay of
the member as property of the member and the member's spouse or former spouse.

(2) Notwithstanding any other provision of law, this section does not create any right,
title, or interest which can be sold, assigned, transferred, or otherwise disposed of (including by
inheritance) by a spouse or former spouse. Payments by the Secretary concerned under
subsection (d) to a spouse or former spouse with respect to a division of retired pay as the
property of a member and the member's spouse under this subsection may not be treated as
amounts received as retired pay for service in the uniformed services.

(3) This section does not authorize any court to order a member to apply for retirement or
retire at a particular time in order to effectuate any payment under this section.

(4) A court may not treat the disposable retired pay of a member in the manner described
in paragraph (1) unless the court has jurisdiction over the member by reason of (A) his residence,
other than because of military assignment, in the territorial jurisdiction of the court, (B) his
domicile in the territorial jurisdiction of the court, or (C) his consent to the jurisdiction of the
court.

(5) In the case of a member as to whom a decree of divorce, dissolution, annulment, or
legal separation becomes final before the date on which the member begins to receive retired
pay, the total monthly retired pay to which a member is entitled, for purposes of determining
“disposable retired pay,” as defined in paragraph (4) of subsection (a), that a court may treat in
the manner described in paragraph (1), shall be limited to retired pay computed using a pay base
determined by multiplying the appropriate pay amount in subparagraph (A) or (B), as increased
by the relevant increases in subparagraph (C). Upon request and pursuant to regulations, the
Secretary concerned shall calculate disposable retired pay described in this paragraph.

(A) If the member’s retired pay is computed using the “Final Pay” method, use the
member’s current or final basic pay amount as described in section 1406 of this title as of the
date a marital property interest in retired pay terminates.

(B) If the member’s retired pay is computed using the “High 36 Monthly Average”
method, use the average of the member’s high 36 monthly average of basic pay amounts (or the
average of all basic pay amounts, if the member has received basic pay for fewer than 3 years) as
described in section 1407 of this title as of the date a marital property interest in retired pay
terminates.

(C) The amount in subparagraph (A) or (B) shall be increased by the cumulative
percentage increases in basic pay between the date a marital property interest in retired pay
terminates and the effective date of the member's retirement and by the cumulative percentage






increases in retired pay applicable to the member’s retired pay between the date of the member’s
retirement and the date the member beqgins to receive retired pay.

* * * * *
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SEC. . ELIMINATION OF CAP ON RETIRED PAY MULTIPLIER FOR MEMBERS
WITH GREATER THAN 30 YEARS OF SERVICE WHO RETIRE FOR
DISABILITY.

(a) CoMPUTATION OF RETIRED PAY.—The table in section 1401(a) of title 10, United
States Code, is amended—

(2) in the column designated “Column 27, by inserting “, not to exceed 75%,”
after “percentage of disability” both places it appears; and
(2) by striking column 4.

(b) RECOMPUTATION OF RETIRED OR RETAINER PAY TO REFLECT LATER ACTIVE DUTY OF
MEMBERS WHO FIRST BECAME MEMBERS BEFORE SEPTEMBER 8, 1980.—The table in section
1402(d) of such title is amended—

(2) in the column designated “Column 27, by inserting “, not to exceed 75%,”
after “percentage of disability”; and
(2) by striking column 4.

(c) RECOMPUTATION OF RETIRED OR RETAINER PAY TO REFLECT LATER ACTIVE DUTY OF
MEMBERS WHO FIRST BECAME MEMBERS AFTER SEPTEMBER 7, 1980.—The table in section
1402a(d) of such title is amended—

(1) in the column designated “Column 2”, by inserting “, not to exceed 75
percent,” after “percentage of disability”; and

(2) by striking column 4.

Section-by-Section Analysis

This proposal would amend sections 1401, 1402, and 1402a of title 10, United States
Code, to lift the 75 percent cap on the retired pay multiplier for Service members with greater
than 30 years of service who retire for disability. The proposal would leave in place the 75





percent disability cap. This would result in members with more than 30 years of service who
retire for disability being treated in a manner similar to those who retire for regular-service non-
disability retirement.

Section 642 of the John Warner National Defense Authorization Act for Fiscal Year 2007
(FY07 NDAA) (Public Law 109-364) lifted the 75 percent cap on the retired pay multiplier for
members who retire for regular-service non-disability retirement after December 31, 2006.
However, a legal review by the Department of Defense (DoD) Office of General Counsel opined
that the FY07 NDAA amendment does not extend to Service members retiring for disability with
greater than 30 years service. These Service members must waive disability retirement and retire
for length of service to have their years of service in excess of 30 years considered in their retired
pay computation. Retiring for length of service instead of disability potentially costs the
disabled Service member tax and Federal Civil Service advantages that may accrue, depending
upon the circumstances under which the disability was incurred. The disabled Service member
is disadvantaged when having to choose between receiving a retirement for length of service or
disability.

Section 1401 of title 10, United States Code, establishes the formula for the computation
of disability retired pay. Under its provisions, the retired pay multiplier is, as the member elects,
either the Service member’s length of service percentage (2.5% x years of service) or the
member’s disability rating percentage, both limited to 75 percent, which equates to a 30-year
career.

Section 1409 establishes the retired pay multiplier for regular service retirement. Section
642 of the FY07 NDAA amended 10 U.S.C. 14009 to lift the 75 percent cap on the retired pay of
Service members with more than 30 years of creditable service. However, it did not amend 10
U.S.C. 1401 to lift the 75 percent cap on the years of service retired pay multiplier for disability
retirement. Nor did the FY07 NDAA remove the 75 percent cap on retired pay for those Service
members who are entitled to re-compute their retired pay under either section 1402 or 1402a of
title 10. Therefore, the FY07 NDAA amendment to 10 U.S.C. 1409 does not apply to a
disability retirement. This legislative proposal would lift the 75 percent cap for those retired
Service members as well.

Under the provisions of the Internal Revenue Code (see 26 U.S.C. 104), in the case of a
disability retirement resulting from a combat-related disability, the amount of retired pay equal to
the member’s disability rating percentage (limited to 75 percent) times the member’s retired pay
base is excluded from the member’s gross income. Additionally, two potential Federal Civil
Service advantages accrue to the Service member when the disability is incurred under certain
similar circumstances (i.e., credit of military service towards Federal Civil Service without
giving up military retirement pursuant to 5 U.S.C. 8332 and extra leave accrual pursuant to 5
U.S.C. 6303). The tax break and Federal Civil Service benefits do not accrue in the case of
retirement for length of service.

A basic compensation provision for disability retirement under the 1949 Career
Compensation Act was that disability retired pay would be no less than that accorded to the
Service members for years of service, subject to the same cap that applied to non-disability





retirement. It appears that oversight, rather than intent, resulted in the failure to lift the 75
percent cap on disability retired pay as part of the FY07 NDAA. Otherwise, the failure is an
unexplainable inconsistency for disabled Service members.

Budget Implications: This proposal would not affect the DoD budget. This proposal only
applies to personnel with more than 30 years of service - i.e., those already retirement-eligible.
DoD believes that the very few personnel in this situation are already choosing to retire for years
of service (without cap) rather than under chapter 61 of title 10. There may be some minor
associated tax implications if a member switches under chapter 61, but the numbers are small.
When vetted within DoD, the military departments were polled to determine the number of
Service members found unfit who had a length of service of 30 years of more. Additionally, the
military departments were asked to provide the grade and rank distribution of this population.
After researching an average of 6 years of data each, the military departments determined that
the average population affected annually (for all of DoD) would be 9 people with an average of
32 years of service (typically E-8 or 9, CW 5 or 06).

The DoD Board of Actuaries also noted that the Military Retirement Fund will be responsible for
the retirement payments and any cost changes, but highlighted that: "As part of NDAA 2007, we
[Board of Actuaries] acknowledged, at the time, the nondisability/disability inequality but we
eliminated the 75% multiplier cap for all future retirees (we took a conservative approach,
knowing the impact was small). Therefore, assuming no retroactive application* of this
proposal, from our perspective there will be no additional accruals or outlays beyond what we're
currently projecting." [emphasis added]

*The Department of Defense is not asking for this to be retroactive, nor would the Department
support that. However, even in that case, the DoD Actuary has advised that: "If retroactive
application does apply, (perhaps if they allow it for people who retired on or after Jan 2007 as if
the original NDAA 2007 was written that way), the amount is small enough that an explicit
modeling of the costs would still be unnecessary in our valuation.”

Changes to Existing Law: This proposal would make the following changes to sections 1401,
1402, and 1402a of title 10, United States Code:

§1401. Computation of retired pay

() DisABILITY, NON-REGULAR SERVICE, WARRANT OFFICER, AND DOPMA
RETIREMENT.—The monthly retired pay of a person entitled thereto under this subtitle is
computed according to the following table. For each case covered by a section of this title
named in the column headed "For section”, retired pay is computed by taking, in order, the steps
prescribed opposite it in columns 1, 2, 3, and 4, as modified by the applicable footnotes.

Column 1 Column 2 Column 3 Columa-4
Formula For Take Multiply by Add Subtract
No. sections
1 1201 | Retired pay base as computed As member elects- Exeess-over-75%-of
1204 under section 1406(b) or 1407. (1) 2%% of years of retired-pay-base-upon
service credited to him which-comptiationts
under section 1208;* or based:






(2) the percentage of
disability, not to exceed
75%, on date when

retired.
2 1202 | Retired pay base as computed As member elects- Amount necessary to in- | Exeess-over/5%-of
1205 under section 1406(b) or 1407. (1) 2%:% of years of crease product of retired-pay-base-upon
service credited to him columns 1 and 2 to which-computation-is
under section 1208; or 50% of retired pay based.
(2) the percentage of base upon which
disability, not to exceed computation is based.

75%, on date when his
name was placed on
temporary disability

retired list.

3 580 | Retired pay base as computed The retired pay multiplier
1263 under section 1406(b) or 1407. prescribed in section
1293 1409(a) for the years of
1305 service credited to him

under section 1405.
4 633 | Retired pay base as computed The retired pay multiplier
634 | under section 1406(b) or 1407. prescribed in section
635 1409(a) for the years of
636 service credited to him

1251 under section 1405.

1Before applying percentage factor, credit each full month of service that is in addition to the number of full years of service creditable to the member as
one-twelfth of a year and disregard any remaining fractional part of a month.

81402. Recomputation of retired or retainer pay to reflect later active duty of members
who first became members before September 8, 1980

(d) A member of an armed force covered by subsection (b) or (c) may elect to receive
either (1) the retired pay to which he be-came entitled when he retired, increased by any
applicable adjustments in that pay under section 1401a of this title after he initially became
entitled to that pay, or (2) retired pay computed according to the following table.

Column 1 Column 2 Column 3 Column4
Take Multiply by Add Subtraet
Highest monthly basic pay that member | As member elects- Add amount necessary to | Excess—over75%of-pay
received while on active duty after (1) 2%% of years of service in- crease product of | upenwhich-computation
retirement or after date when his name was credited under section 1208 of columns 1 and 2 to 50% | is-based-
placed on temporary disability retired list, this title;* or of pay upon which
as the case may be. (2) the highest percentage of computation is based, if
disability, not to exceed 75%, member is on temporary
attained while on active duty disability retired list.
after retirement or after the date
when his name was placed on
temporary disability retired list,
as the case may be.t

1 Before applying the percentage factor, credit each full month of service that is in addition to the number of full years of service creditable to the member
as one-twelfth of a year and disregard any remaining fractional part of a month.

81402a. Recomputation of retired or retainer pay to reflect later active duty of members
who first became members after September 7, 1980

(d) COMPUTATION FOR LATER DisABILITY.—A member of an armed force covered by
subsection (b) or (c) may elect to receive either (1) the retired pay to which he became entitled
when he re- tired, increased by any applicable adjustments in that pay under section 1401a of this






title after he initially became entitled to that pay, or (2) retired pay computed according to the

following table.

Column 1

Take

Column 2

Multiply by

Column 3

Add

The retired pay base computed under section

1407(b) of this title.

As member elects-

(1) 2% percent of years of
service credited under section
1208 of this title;* or

(2) the highest percentage of
disability, not to exceed 75
percent, attained while on
active duty after retirement or
after the date  when his name
was placed on temporary
disability retired list, as the
case may be.

Add amount necessary to
increase product of
columns 1 and 2 to 50
percent of pay upon which
computation is based, if
member is on temporary
disability retired list.

1 Before applying the percentage factor, credit each full month of service that is in addition to the number of full years of service creditable to the member

as one-twelfth of a year and disregard any remaining fractional part of a month.







SEC. . ELIMINATION OF REQUIREMENT FOR NEW OATH WHEN OFFICER
TRANSFERS FROM ACTIVE-DUTY LIST TO RESERVE ACTIVE-
STATUS LIST.
Section 12201(a)(2) of title 10, United States Code, is amended—
(1) by inserting “, in accordance with regulations prescribed by the Secretary of
Defense (or the Secretary of Homeland Security with respect to a member of the Coast
Guard when the Coast Guard is not operating as a service in the Navy),” after
“transferred”; and

(2) by striking “under section 647 of this title”.

Section-by-Section Analysis

This proposal would provide an uninterrupted transition for officers from the Active
Component to the Reserve Component. Under the current law the process for obtaining the
required oath for members going into the Selected Reserve and Individual Ready Reserve is
difficult and time-consuming. This change would further continuum of service efforts by
reducing the amount of time needed to transfer an individual from active duty to the Reserve.
Since commissioned officers are required to take an oath of office upon appointment and entry
into a Regular component of an armed force, the need for another oath upon entering the Reserve
component of the same armed force results in unnecessary administrative actions.

This ministerial action does not affect the actual service of the member or their
commitment. The change in law would not affect the Secretary of Defense’s appointment
process as it currently stands or the requirement for the Air and Army National Guard personnel
to take a separate oath as part of their accession process. Because the law now allows members
to transfer from the active-duty list (ADL) to the reserve active-status list (RASL) under section
647 of title 10 without a reserve oath, it is inconsistent to require the reserve oath from any
member transferring to the RASL from the ADL under other sections of law.

The proposal is intended to cover not only officers transferred to the RASL under 10
U.S.C. 647, but also (1) officers transferred to a reserve component under 10 U.S.C. 651 when
the officer has a remaining military service obligation; and (2) an officer’s voluntary separation
and transfer to the Reserve Component without a break in service.

Obtaining the oath of an officer transferred under 10 U.S.C. 651 is especially problematic
because the transfer occurs by operation of law and the officers may not be affiliated with any
military unit. The officers then must be located to appropriately complete the oath requirement.





Inserting the phrase “as prescribed by the Secretary of Defense by regulation” into the
statute would permit the Secretary of Defense to define the meaning of “transferred” in the
statute and to set the conditions for transfer. For example, in paragraph 3.1.3 of Department of
Defense (DoD) Directive 1205.05, “Transfer of Members between Reserve and Regular
Components of the Military Services,” the Secretary of Defense has currently defined “transfer”
to include “the movement from one component to another, discharge and subsequent enlistment,
or appointment in another Service or component in 24 hours” and to be “accomplished without
interrupting the continuity of the member’s military service.” While DoD Directive 1205.05 will
likely need to be further amended, allowing the Secretary of Defense to define “transferred”
permits the Secretary to define the term in a manner which meets the need of each military
service.

Budget Implications: This proposal has no budgetary impact. All officers who transfer
between components under any provision of law except “force shaping” are required to subscribe
to an additional, but not different, oath. This proposal removes the requirement of the second
oath and eliminates the time and expense of the administrative undertaking.

Changes to Existing Law: This proposal would make the following changes to 10 U.S.C.
12201(a)(2):

8 12201. Reserve officers: qualifications for appointment

(a)(1) To become an officer of a reserve component a person must be appointed as a
Reserve of an armed force in a grade corresponding to a grade authorized for the regular
component of the armed force concerned and, except as provided in paragraph (2), subscribe to
the oath prescribed by section 3331 of title 5. In addition, to become an officer of the Army
National Guard of the United States or the Air National Guard of the United States, he must first
be appointed to, and be federally recognized in, the same grade in the Army National Guard or
the Air National Guard, as the case may be.

(2) An officer transferred, in accordance with regulations prescribed by the Secretary of
Defense (or the Secretary of Homeland Security with respect to a member of the Coast Guard
when the Coast Guard is not operating as a service in the Navy), from the active-duty list of an
armed force to a reserve active-status list of an armed force under-section-647-of this-title is not
required to subscribe to the oath referred to in paragraph (1) in order to qualify for an
appointment under that paragraph.

* * * * * * *
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SEC. . ENHANCED AUTHORITY FOR PROCUREMENT AND SALE OF
RENEWABLE ENERGY AND ALTERNATIVE FUEL.
() ENHANCED FLEXIBILITY FOR PROCUREMENT AND SALE OF RENEWABLE ENERGY AND
ALTERNATIVE FUEL.—
(1) IN GENERAL.—Chapter 173 of title 10, United States Code, is amended by
inserting at the end of subchapter Il the following new section:
“8§ 2922h. Renewable energy and alternative fuel: acquisition through long-term contracts;
waiver authorities; sales authority
“(a) LONG-TERM CONTRACT AUTHORITY.—The Secretary of Defense may enter into
contracts for the purchase of renewable energy and alternative fuel for any period not to exceed
20 years.
“(b) WAIVER AUTHORITY.—
“(1) IN GENERAL.—For any purchase of renewable energy or alternative fuel
(whether under subsection (a) or any other authority), the Secretary of Defense may
waive the application of any provision of law described in paragraph (2) if the Secretary
determines that the waiver is necessary for that purchase.
“(2) PROVISIONS THAT MAY BE WAIVED.—Paragraph (1) applies with respect to
any provision of law—
“(A) prescribing procedures to be followed in the formation of contracts;
“(B) prescribing terms and conditions to be included in contracts; or
“(C) regulating the performance of contracts.
“(3) ScopPe oF WAIVER.—A waiver under paragraph (1) may be made with

respect to a particular contract or with respect to classes of contracts.
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“(c) AUTHORITY TO SELL.—The Secretary may sell renewable energy, renewable energy
credits, and alternative fuel of the Department of Defense if the Secretary determines that the
sale would be in the public interest. The proceeds of such a sale shall be credited to
appropriations or working-capital funds of the Department of Defense available for contracts for
the acquisition of renewable energy and alternative fuel. Amounts so credited shall be available
for obligation for a period of five years from the date credited.

“(d) RENEWABLE ENERGY AND ALTERNATIVE FUEL DEFINED.—In this section:

“(1) RENEWABLE ENERGY.—The term ‘renewable energy’ has the meaning given

that term in section 203(b)(2) of the Energy Policy Act of 2005 (42 U.S.C. 15852(b)(2)).

“(2) ALTERNATIVE FUEL.—The term *alternative fuel’ has the meaning given that

term in section 400AA(g)(2) of the Energy Policy and Conservation Act (42 U.S.C.

6374(g)(2)) and includes any fuel or fuel blend similar to those specified in that section.

“(e) RELATIONSHIP TO OTHER CONTRACTING AUTHORITY.—Nothing in this section shall
be construed to preclude the Department of Defense—

(1) from using other long-term contracting authority of the Department to
purchase renewable energy or alternative fuel; or

“(2) from using other authority under this title to sell electrical energy generated
from alternative energy or cogeneration production facilities.

“(f) RELATIONSHIP TO ENERGY INDEPENDENCE AND SECURITY ACT OF 2007.—None of the
authorities granted by this section shall be construed to either impact the operation of or permit
waiver of section 526 of the Energy Independence and Security Act of 2007 (42 U.S.C. 17142).”.

(2) CLERICAL AMENDMENT.—The table of sections at the beginning of such

subchapter is amended by adding at the end the following new item:





1

“2922h. Renewable energy and alternative fuel: acquisition through long-term contracts; waiver authorities; sales
authority.”.

(b) CoNFORMING REPEAL.—Section 2410q of such title is repealed, and the table of
sections at the beginning of chapter 141 of such title is amended by striking the item relating to
such section.

Section-by-Section Analysis

This proposal would amend current statutory authority for the purchase of electricity
from renewable energy sources and alternative fuels. Section 2410q of title 10, United States
Code, currently permits the Department of Defense (DOD) to enter into ten-year contracts for the
purchase of electricity from renewable sources. This proposal would provide DOD increased
flexibility in the purchase not only of electricity, but also alternative fuels. DOD currently has
only a five-year alternative energy procurement authority under DOD’s general multi-year
procurement authority, section 2306b of title 10.

The definition of “renewable energy” for the proposal, as in current 10 U.S.C. 2410q, is
derived from section 203(b)(2) of the Energy Policy Act of 2005 (42 U.S.C. 15852(b)(2)). It
includes electric energy generated from the sun, wind, biomass, landfill gas, ocean sources,
geothermal sources, municipal solid waste, and hydroelectric generation capacity achieved from
increased efficiencies or additions of new capacities at existing hydroelectric projects. The
definition of “alternative fuel” is derived from section 400AA(g)(2) of the Energy Policy and
Conservation Act (42 U.S.C. 6374(g)(2)). It includes the following fuels: methanol; denatured
ethanol, and other alcohols; mixtures of gasoline and other fuels with 85 percent or more
methanol, denatured ethanol and other alcohols by volume; natural gas; liquefied petroleum gas;
hydrogen; coal-derived liquid fuels; and fuels derived from biological materials. Additionally,
the proposal allows procurement of other similar alternative fuels or fuel blends, thus permitting
DOD to procure new, not yet developed, alternative fuels.

Renewable energy and alternative fuel projects are capital investment intensive. For
example, they involve development of facilities on Federal installations, Government agreements
to purchase electricity, and in the case of alternative fuels, construction of production facilities.
The companies involved will have to amortize their initial large capital investment costs. Long-
term contracts will enhance developers’ ability to secure critical financing, mirroring current
industry financing practices, and to recoup their capital investments. In fact, most commercial
contracts for utility-scale renewable and alternative fuel projects are 25 to 30 years in length.

Most importantly, the proposed long-term contract authority is designed to obtain lower
energy prices for DOD and increase DOD energy resources. Of note, the proposal is consistent
with and supports several Administration “New Energy for America” goals, including the goals
of having ten percent of the nation’s electricity generated from renewable sources by 2012 and
25 percent by 2025; and increasing the amount of alternative fuel produced in the United States,
thus reducing dependence on foreign oil and reducing greenhouse gas emissions. Likewise, the





proposal also is congruent with the February 2008 Defense Science Board Task Force
recommendations on DOD energy strategies.

A proposal for 20-year contracting authority for synthetic fuel was previously submitted
by DLA for the National Defense Authorization Act for Fiscal Year 2009. The proposal was
approved by DOD but withdrawn after OMB added language repealing Section 526 of the
Energy Independence and Security Act of 2007, which requires that the production of synthetic
or alternative fuel not exceed the greenhouse gas emissions of conventional petroleum. This
issue has been addressed in the proposals by specifically exempting Section 526.

Budget Implications: The proposal is expected to reduce the price of renewable energy and
alternative fuels through longer term contracts. It has no current budgetary impact as it addresses
procurement processes and not amounts appropriated for procurement of fuel. If enacted,
proceeds from sales may be available for renewable energy and alternative fuels contracts.

Changes to Existing Law:
Title 10, United States Code:
Section 2410qg would be repealed. The text of that section is as follows:

A new section 2922h would be added. The text of that section is set forth in the legislative
proposal.
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SEC. . ENHANCEMENT OF DEPARTMENT OF DEFENSE AUTHORITY TO
RESPOND TO COMBAT AND SAFETY EMERGENCIES THROUGH
RAPID ACQUISITION AND DEPLOYMENT OF URGENTLY NEEDED
SUPPLIES.
(a) REQUIREMENT TO ESTABLISH PROCEDURES.—Subsection (a) of section 806 of the Bob
Stump National Defense Authorization Act for Fiscal Year 2003 (Public Law 107-314; 116 Stat.
2607; 10 U.S.C. 2302 note) as previously amended by section 811 of the Ronald W. Reagan
National Defense Authorization Act for Fiscal Year 2005, is amended—
(1) by striking “items” and inserting “supplies”; and
(2) by striking “that are—" and all that follows through “(2) urgently” and
inserting “that are urgently”.
(b) Issues To BE ADDRESSED. —Subsection (b) of such section is amended—
(1) in paragraph (1)(B), by striking “items” and inserting “supplies”;
(2) in paragraph (2)—
(A) in the matter preceding subparagraph (A), by striking “items” and
inserting “supplies”;
(B) in subparagraph (A), by striking “an item” and inserting “the
supplies”;
(C) in subparagraph (B), by striking “an item” and inserting “the
supplies”; and
(D) in subparagraph (C), by inserting “and utilization” after “deployment”.
(c) RespoNsE To COMBAT EMERGENCIES.—Subsection (c¢) of such section is amended—

(1) by striking “equipment” each place it appears and inserting “supplies”;
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(2) by striking “combat capability” each place it appears;

(3) by inserting “, or could result,” after “that has resulted” each place it appears;
(4) by striking “fatalities” each place it appears and inserting “casualties”;

(5) in paragraph (2)(A), by striking “is” and inserting “are”;

(6) in paragraph (3)—

(A) by striking “The authority of this section may not be used to acquire
equipment in an amount aggregating more than $100,000,000 during any fiscal
year.”; and

(B) by inserting “in an amount aggregating no more than $200,000,000”
after “for that fiscal year”;

(7) in paragraph (4) —

(A) by inserting *, in consultation with the Director of the Office of
Management and Budget,” after “Secretary of Defense”; and

(B) by striking “Each such notice” and inserting “For each such
determination, the notice under the preceding sentence”; and
(8) in paragraph (5)—

(A) by striking “that” and inserting “those”; and

(B) by striking “equipment” and inserting “supplies”.

(d) WAIVER OF CERTAIN STATUES AND REGULATIONS.—Subsection (d)(1) of such section
is amended by striking “equipment” in subparagraphs (A), (B), and (C) and inserting “supplies”.

(e) TeESTING REQUIREMENT.—Subsection (e) of such section is amended—

(1) in paragraph (1)—

(A) by striking “an item” in the matter preceding subparagraph (A) and
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inserting “the supplies”; and

(B) in subparagraph (B), by striking “of the item” and all that follows
through “requirements document” and inserting “of the supplies in meeting the
original requirements for the supplies (as stated in a statement of the urgent
operational need”;
(2) in paragraph (2)—

(A) by striking “an item” and inserting “supplies”; and

(B) by striking “the item” and inserting “the supplies”; and
(3) in paragraph (3)—

(A) by striking “If items” and inserting “If the supplies”; and

(B) by striking “items” each place it appears and inserting “supplies”.

Section-by-Section Analysis

This proposal would amend section 806 of the Bob Stump National Defense
Authorization Act for Fiscal Year 2003 (10 U.S.C. 2302 note) as amended by section 811 of the
Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005 (NDAA FY05), to
enhance the rapid acquisition authority provided to the Secretary of Defense to respond to
combat emergencies. The previous amendment in the NDAA FYO05 provided rapid acquisition
authority for combat capability deficiencies that resulted in combat fatalities.

This proposal would make the following changes to that section:

Allows the acquisition of supplies - not just “items™ or "equipment.” The change in
wording from items or equipment to “supplies” is intended to broaden the authority to permit its
use in acquiring a broader range of urgent warfighter capabilities to include material, equipment,
and stores of all kinds.

The proposal changes the application of this authority from only those instances when
combat fatalities have occurred to those instances which have or could result in casualties. The
current law allows this authority to be used only if combat deaths have occurred. Enhancing and
widening the authority to permit its use when casualties could result makes its use proactive
rather than reactive. This change is intended to prevent imminent deaths or injuries. Each of the
Department's urgent needs processes (Joint, Services, Special Operations Command) define their
urgent needs based on instances where causalities or mission failure has or may occur.





The proposal removes a requirement that the authority be restricted to items currently
under development by the Department of Defense or available from commercial sources.
Eliminating this restriction allows the Department to rapidly develop a capability or perform
system integration of supplies into a needed system or system-of-systems capability that could be
acquired from allied nations or commercial sources. The current language is too restrictive and
can unnecessarily prevent consideration of viable Rapid Acquisition Authority (RAA) solutions
to urgent needs that fall outside the current legislative language and fails to leverage any readily
available capabilities of our allies.

The proposal eliminates the perception that use of RAA funding and the waiver authority
are linked and that once the $100 million per fiscal year (FY) cap is reached the waiver authority
is exhausted. The Department's Office of General Counsel has interpreted that the funding and
waiver provisions are “contiguous” and that once the $100 million (in the present language) has
been used in a fiscal year, none of the other authorities, e.g., waiver of procurement or testing
law, etc, may subsequently be used in that fiscal year. Congressional staff has indicated that they
believe the authority can be more broadly construed to allow for continued use of the waiver
authorities even after the funding authority is exhausted. This change resolves the differing
interpretations.

The proposal increases the amount of funds that the Secretary can use each fiscal year
from $100 million to $200 million of already appropriated funds in the resolution of urgent
requirements. The current $100 million amount is significantly below the amount expended to
fund urgent operational needs during operations in Iraq and Afghanistan. With the other
proposed changes in this law the number of instances in which this authority could be used
would increase and the need for funds would correspondingly increase. USCENTCOM
endorsed an average of about 70 Joint Urgent Operational Needs (JUONS) per fiscal year from
2006-09 and has submitted 27 JUONSs in the first two quarters of FY 2010. The majority of
these JUONSs were funded through the congressionally provided Iraq Freedom Fund,
reprogramming actions or forwarded to the Services or JJEDDO for funding. Reports of delays
in fielding capabilities led to a congressional request for an independent review of DoD
responses to urgent needs submitted by combatant commands (section 801 of the Duncan Hunter
National Defense Authorization Act for Fiscal Year 2009). DoD subsequently empanelled a
Defense Science Board that recommended in their July 2009 report to Congress that $3 billion
plus inflation be provided each year to the Department “to be fully responsive to the types of
urgent needs in the recent past and anticipated in the future.” This independent commission
further recommended that “the funding should not expire, nor should the funds be limited to
certain spending classifications, e.g. for materiel, for modeling, or for tactics.”

Budget Implications: The proposal has no budgetary impact as it addresses authorities
associated with fulfilling the urgent needs of the warfighter and authority to use funds regardless
of appropriations in support of such urgent needs. Implementation of the suggested changes
does not necessitate any new appropriation of funding.

Changes to Existing Law: This proposal would amend section 806 of the Bob Stump National
Defense Authorization Act for Fiscal Year 2003 (Public Law 107-314; 116 Stat. 2607; 10 U.S.C.





2302 note), as amended by Pub. L. 108-136, 118 Stat. 21012 and section 811 of the Ronald W.
Reagan National Defense Authorization Act for Fiscal Year 2005 (Public Law 108-375), as
follows

SEC. 806. RAPID ACQUISITION AND DEPLOYMENT PROCEDURES.

(a) REQUIREMENT TO ESTABLISH PROCEDURES.—Not later than 180 days after the date of
the enactment of this Act, the Secretary of Defense shall prescribe procedures for the rapid
acquisition and deployment of items supplies that-are—

{2) that are urgently needed to react to an enemy threat or to respond to significant
and urgent safety situations.

(b) Issues To BE ADDRESSED.—The procedures prescribed under subsection (a) shall
include the following:

(1) A process for streamlined communications between the Chairman of the Joint
Chiefs of Staff, the acquisition community, and the research and development
community, including—

(A) a process for the commanders of the combatant commands and the
Joint Chiefs of Staff to communicate their needs to the acquisition community and
the research and development community; and

(B) a process for the acquisition community and the research and
development community to propose #ems supplies that meet the needs
communicated by the combatant commands and the Joint Chiefs of Staff.

(2) Procedures for demonstrating, rapidly acquiring, and deploying #ems supplies
proposed pursuant to paragraph (1)(B), including—

(A) a process for demonstrating performance and evaluating for current
operational purposes the existing capability of an-em the supplies;

(B) a process for developing an acquisition and funding strategy for the
deployment of an-item the supplies; and

(C) a process for making deployment and utilization determinations based
on information obtained pursuant to subparagraphs (A) and (B).

(c) REsPONSE TO COMBAT EMERGENCIES.—(1) In the case of any eguipment supplies
that, as determined in writing by the Secretary of Defense without delegation, is urgently needed
to eliminate a eembateapability deficiency that has resulted, or could result, in combat fatatities
casualties, the Secretary shall use the procedures developed under this section in order to
accomplish the rapid acquisition and deployment of the needed eguipmment supplies.

(2)(A) Whenever the Secretary makes a determination under paragraph (1) that certain
equiprment is supplies are urgently needed to eliminate a eembat-capabihity deficiency that has
resulted, or could result, in combat fatalities casualties, the Secretary shall designate a senior
official of the Department of Defense to ensure that the needed egquipment supplies is are





acquired and deployed as quickly as possible, with a goal of awarding a contract for the
acquisition of the eguiprment supplies within 15 days.

(B) Upon designation of a senior official under subparagraph (A), the Secretary shall
authorize that official to waive any provision of law, policy, directive, or regulation described in
subsection (d) that such official determines in writing would unnecessarily impede the rapid
acquisition and deployment of the needed egquipment supplies. In a case in which the needed
equiprment supplies cannot be acquired without an extensive delay, the senior official shall
require that an interim solution be implemented and deployed using the procedures developed
under this section to minimize the eemleat—e&pale#i{y deficiency and combat fatalities-casualties.

M fear: For acqmsmons ofeqe+|emem
lele under this sectlon durlng the flscal year in WhICh the Secretary makes the determination

described in paragraph (1) with respect to such eguipment supplies, the Secretary may use any
funds available to the Department of Defense for that fiscal year_in an amount aggregating no
more than $200,000,000.

(4) The Secretary of Defense, in consultation with the Director of the Office of
Management and Budget, shall notify the congressional defense committees within 15 days after
each determination made under paragraph (1).Each-sueh-netice For each such determination, the
notice under the preceding sentence shall identify—

(A) the eguipment supplies to be acquired;
(B) the amount anticipated to be expended for the acquisition; and

(C) the source of funds for the acquisition.

(5) Any acquisition initiated under this subsection shall transition to the normal
acquisition system not later than two years after the date on which the Secretary makes the
determination described in paragraph (1) with respect to that those eguipment supplies.

(d) WAIVER OF CERTAIN STATUTES AND REGULATIONS.—(1) Upon a determination
described in subsection (c)(1), the senior official designated in accordance with subsection (c)(2)
with respect to that designation is authorized to waive any provision of law, policy, directive or
regulation addressing—

(A) the establishment of the requirement for the eguipment supplies;
(B) the research, development, test, and evaluation of the egquipment supplies; or

(C) the solicitation and selection of sources, and the award of the contract, for
procurement of the eguipment supplies. -;

(2) Nothing in this subsection authorizes the waiver of—

(A) the requirements of this section or the regulations implementing this section;
or

(B) any provision of law imposing civil or criminal penalties.

(e) TESTING REQUIREMENT.—(1) The process for demonstrating performance and
evaluating for current operational purposes the existing capability of an-iem the supplies
prescribed under subsection (b)(2)(A) shall include—





(A) an operational assessment in accordance with procedures prescribed by the
Director of Operational Test and Evaluation; and

doeument of the supplies in meeting the original requirements for the supplies (as stated
in a statement of the urgent operational need or similar document) to the deployment
decision-making authority.

(2) The process may not include a requirement for any deficiency of an iem supplies to
be the determining factor in deciding whether to deploy-the-iem the supplies.

(3) H-items If the supplies are deployed under the rapid acquisition and deployment
procedures prescribed pursuant to this section, or under any other authority, before the
completion of operational test and evaluation of the items supplies, the Director of Operational
Test and Evaluation shall have access to operational records and data relevant to such #ems
supplies in accordance with section 139(e)(3) of title 10, United States Code, for the purpose of
completing operational test and evaluation of the #ems supplies. The access to the operational
records and data shall be provided in a time and manner determined by the Secretary of Defense
consistent with requirements of operational security and other relevant operational requirements.

(f) LimiTATION.—The quantity of items of a system procured using the procedures
prescribed pursuant to this section may not exceed the number established for low-rate initial
production for the system. Any such items shall be counted for purposes of the number of items
of the system that may be procured through low-rate initial production.
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SEC. __ .ESTABLISHMENT OF A DEFENSE COALITION SUPPORT FUND TO
MAINTAIN INVENTORY OF CRITICAL ITEMS FOR COALITION
PARTNERS.

(a) ESTABLISHMENT OF FUND.—Section 51 of the Arms Export Control Act (22 U.S.C.

2795) is amended as follows:

(1) ESTABLISHMENT AND PURPOSES OF FUND.—Subsection (a)(1) is amended—

(A) by striking “in consultation with” and inserting “with the concurrence
of”;

(B) by striking “shall establish a” and all that follows through “in this” and
inserting “shall establish a Defense Coalition Support Fund (in this”;

(C) by inserting “and management” after “control”;
and

(D) by inserting *, including to support coalition or international military
stability or counter-terrorist operations” after “international organizations”.
(2) USE OF FUND FOR BUILDING PARTNER CAPACITY.—Subsection (a)(4) is

amended—

(A) by striking “narcotics control purposes” and inserting “building
partner capacity”; and

(B) by striking “, such as small boats, planes (including helicopters), and
communication equipment”.
(3) ASSETS OF FUND.—Subsection (b) is amended—

(A) by striking “and” at the end of paragraph (2);

(B) by inserting “and” at the end of paragraph (3);
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(C) by inserting after paragraph (3) the following new paragraph:
“(4) collections from leases made pursuant to section 61 of this Act,”; and
(D) by inserting “to the Department of State or the Department of
Defense” after “authorized and appropriated”.
(4) Size oF FUND.—Subsection (c) is amended to read as follows:

“(c) The value of property purchased and held in inventory under this section may not
exceed $300,000,000. Amounts credited to the Fund under subsection (b) shall remain available
until expended.”.

(b) CLERICAL AMENDMENTS.—

(1) SECTION HEADING.—The section heading of such section is amended by
striking the first three words and inserting “Defense Coalition Support”.

(2) CHAPTER HEADING.—The heading of chapter 5 of such Act is amended to read
as follows:

“Chapter 5—DEFENSE COALITION SUPPORT FUND”.

(c) CONFORMING AMENDMENT.—Section 114 of title 10, United States Code, is amended
by striking subsection (c).

Section-by-Section Analysis

This proposal would authorize the President to establish a Defense Coalition Support
Fund to better support coalition partners in the U.S. overseas contingency operations. This
legislation would establish a Department of Defense (DoD) account for advance purchases of
defense articles (such as night vision devices, communication equipment, and body armor) to be
used by coalition partners in U.S. overseas contingency operations. Advance purchases will
focus on high-demand warfighter support equipment that has long procurement lead times. Long
procurement lead times are often the main limiting factor in our ability to provide coalition
partners with critical equipment to make them operationally effective.

This proposal would create an improved mechanism that builds on aspects of the Special

Defense Acquisition Fund (SDAF) (authorized by the International Security and Development
Cooperation Act of 1981, Public Law 97-113, and decapitalized in 1993). This proposed





revision to existing SDAF legislation would allow DoD to pre-purchase equipment for transfers
to its partners, using funds that have been made available to DoD through appropriations by the
Congress. Under this authority, DoD could accept orders from other federal agencies such as the
Department of State to provide defense articles to coalition partners for U.S. overseas
contingency operations purposes like counter-terrorism, stability operations, border security, and
peacekeeping activities. No existing law provides the authorities that are found in this proposed
revision to the Arms Export Control Act.

The proceeds from items sold from stock not to be replaced are normally deposited into
Miscellaneous Receipts with other collections, such as nonrecurring cost recoupments. Once the
Defense Coalition Support Fund is established, it could sustain itself without further regular
appropriations through collections of sales or transfers made from this account and collections
from transfers or sales of defense articles made pursuant to section 21(a)(1)(A) of the Arms
Export Control Act of 1976, or the Foreign Assistance Act of 1961, as amended, representing the
actual value of defense articles not intended to be replaced in DoD stocks.

Budget Implications: The Department estimates that the initial capitalization of the Defense
Coalition Support Fund (DCSF) will be $10 million in the first year. After that, the account will
self-finance with inflation built into the sales prices. Proceeds from sales to approved purchasers
will be deposited back into the account, and used to finance next purchases at the time funding is
received. The initial appropriation will be into the Defense Coalition Support Fund, budgeted by
DSCA (via Issue Paper).

RESOURCE REQUIREMENTS ($ MILLIONS)

FY FY FY FY FY | Appropriation | Budget Dsis:él

2011 2012 2013 2014 2015 To Activity ltem
DSCA | +10.0 4640D (to be
established)

Costing Methodology (DCSF Capitalization): The Department has requested $10 million to
capitalize the DCSF in FY11. Items to be purchased may include, but would not be limited to,
night vision devices, small arms and ammunition, and body armor. They would be procured by
the military department or defense agency that is normally the lead for the procurement of each
specific type of military equipment.

Costing Methodology (Sale and Re-capitalization): After the first year of procurement activities,
the DCSF will start selling or transferring the military items to authorized recipients. Sales
prices for FMS purchasers will be at the current cost (including inflation), not the initial purchase
price. When the sale is consummated, the initial deposit will constitute the entire cost of the
transfer; when the deposit is received, it will be transferred from the FMS Trust Fund into the
DCSF and available for funding the next DCSF purchases. The estimates provided in the
Resource Requirements of the DCSF are based on that pricing schema.

Changes to Existing Law: This proposal would make the following changes:






1) Chapter 5 of the Arms Export Control Act (22 U.S.C. 2795):

Chapter 5—SPECIAL-DEFENSE COALITION ACQUHSHAHON SUPPORT FUND

Sec. 51. Speeial-Defense-Coalition Aeguisttion Support Fund.—(a)(1) Under the
direction of the President and ir-censultation-with with the concurrence of the Secretary of State,

the Secretary of Defense shall establish a Speetal-Defense Coalition Support Aeguisition Fund
(in this chapter referred to as the “Fund”), to be used as a revolving fund separate from other
accounts, under the control and management of the Department of Defense, to finance the
acquisition of defense articles and defense service in anticipation of their transfer pursuant to this
Act, the Foreign Assistance Act of 1961, or as otherwise authorized by law, to eligible foreign
countries and international organizations, including to support coalition or international military
stability or counter-terrorist operations, and may acquire such articles and services with the funds
in the Fund as he may determine. Acquisition under this chapter of items for which the initial
issue quantity requirements for United States Armed Forces have not been fulfilled and are not
under current procurement contract shall be emphasized when compatible with security
assistance requirements for the transfer of such items.

(2) Nothing in this chapter may be construed to limit or impair any responsibilities
conferred upon the Secretary of State or the Secretary of Defense under this Act or the Foreign
Assistance Act of 1961.

(3) The Fund may be used to keep on continuous order such defense articles and defense
services as are assigned by the Department of Defense for integrated management by a single
agency thereof for the common use of all military departments in anticipation of the transfer of
similar defense articles and defense services to foreign countries and international organizations
pursuant to this Act, the Foreign Assistance Act of 1961, or other law.

(4) The Fund shall also be used to acquire defense articles that are particularly suited for
use for na#eeﬂe&eempel—peltpeses bU|Id|nq partner capamtv and are approprlate to the needs of
recipient countries
egipment.

(b) The Fund shall consist of—

(1) collections from sales made under letters of offer issued pursuant to section
2761(a)(1)(A) of this title representing the actual value of defense articles not intended to
be replaced in stock,

(2) collections from sales representing the value of asset use charges (including
contractor rental payments for United States Government-owned plant and production
equipment) and charges for the proportionate recoupment of nonrecurring research,
development, and production costs, and

(3) collections from sales made under letters of offer (or transfers made under the
Foreign Assistance Act of 1961) of defense articles and defense services acquired under
this chapter, representing the value of such items calculated in accordance with
subparagraph (B) or (C) of section 21(a)(1) or section 22 of this Act or section 644(m) of
the Foreign Assistance Act of 1961, as appropriate, and

(4) collections from leases made pursuant to section 61 of this Act,

together with such funds as may be authorized and appropriated to the Department of State or the
Department of Defense or otherwise made available for the purposes of the Fund.






(c)_The value of property purchased and held in inventory under this section may not

exceed $300 000, 000 Ql%lhe—s&&ef—the—Fend—may—net—exeeed—eue#deHaHmeemt—as—B

2) 10 U.S.C. 114:

8 114. Annual authorization of approprlatlons

(a) * * * * * *
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SEC. . EXEMPTION FROM FREEDOM OF INFORMATION ACT FOR DATA
FILES OF THE MILITARY FLIGHT OPERATIONS QUALITY
ASSURANCE SYSTEMS OF THE MILITARY DEPARTMENTS.

(a) AUTHORITY TO EXEMPT CERTAIN DATA FILES FROM SEARCH, REVIEW, PUBLICATION,

OR DISCLOSURE UNDER FOIA.—

(1) The Secretary of a military department may exempt data files of the Military
Flight Operations Quality Assurance system of that military department from the
provisions of section 552 of title 5, United States Code, which require publication,
disclosure, search, or review in connection therewith. The preceding sentence shall be
considered a statute described in paragraph (3) of section 552(b) of title 5.

(2) In this section, the term “data files” means files of the Military Flight
Operations Quality Assurance system (in this section referred to as “MFOQA”) that
contain the data acquired or generated by the MFOQA system, including data bases
containing raw MFOQA data and all analysis and reports generated by the MFOQA
system or which are derived from MFOQA data.

(3) The exempted status of information in data files exempted under paragraph (1)
shall not be affected even when the information is included in data files that are not
exempted.

(4) The provisions of paragraph (1) may not be superseded except by a provision
of law which is enacted after the date of the enactment of this Act and which specifically
cites and repeals or modifies those provisions.

(b) REGULATIONS.—The Secretary of each military department shall prescribe

regulations for the administration of this section. Such regulations may not delegate the





Secretary’s authority under this section to an officer or employee of that military department at a
level lower than a member of the Senior Executive Service or to a member of the Armed Forces

at a level below a general or flag officer.

Section-by-Section Analysis

This proposal would authorize the Secretary of each military department to withhold
certain data files of the that military department’s Military Flight Operations Quality Assurance
(MFOQA) system from release pursuant to a request made under the Freedom of Information
Act (FOIA). The data sought to be protected from such release contains information which, in
the aggregate or when combined with other information already in the public domain or already
subject to release under the FOIA, could reveal sensitive information regarding the tactics,
capabilities, techniques and processes concerning military combat aircraft.

This proposal would not prevent the discovery of information pursuant to an order of a
court of competent jurisdiction. The protections afforded by the rules of civil procedure and
evidence should provide adequate protection for this data under those circumstances.

The data sought to be protected from release under FOIA is not “classified” data, but if
released could reveal information about the capabilities of military combat aircraft and the tactics
and procedures used to employ those capabilities in combat that could jeopardize the ability of
the Department of Defense (DoD) to perform its vital national security missions. The ability of
the DoD to perform these missions and maintain efficient and safe air forces for defense of the
country far outweigh any benefit which would be achieved by release of the data to the public.

This proposal would require the Secretary of each military department to prescribe
regulations for the administration of this section. It also authorizes delegation of the Secretary’s
authority to an employee of the Department who is a member of the Senior Executive Service or
a general or flag Officer. This would allow the decision to withhold release to be delegated to
appropriate personnel at, for example, the Naval Air Systems Command, the Commander of
Naval Air Forces or the Naval Safety Center.

Budget Implications: There are no costs associated with the implementation of the provisions
of this proposal. Alternatively, if this legislative proposal is not enacted into law, there could be
substantial costs to the Department of Defense to implement changes to the MFOQA system to
protect some of the more critical data in order to mitigate national security concerns.

Unified Legislative Budget (ULB) Proposal Number: N/A

Department of Defense Priorities: Preserve and Enhance the Force — This proposal would
permit the Secretary of each military department to withhold release of sensitive MFOQA data of
that military department pursuant to a FOIA request. The employment of MFOQA would result
in a significant reduction in the mishap rate, thereby enhancing the safety of our flight crews. It





will also result in better maintenance of the Department’s aircraft, thus preserving these vital
assets. The enactment of this proposal will help ensure that the Department of Defense can
employ MFOQA in the most cost-effective and efficient manner possible, while protecting
sensitive information.

Resubmission Justification: This proposal is being submitted for the first time.

Reviewing Legal Counsel: Mr. Robert H. McCall, Associate Counsel, Naval Air Systems
Command, (301) 757-6029.

Agency Subject Matter Expert: Ms. Susan Whitley, PMA 209, (301) 757-6706.

Changes to Existing Law: This proposal would add a stand-alone section to the National
Defense Authorization Act.
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SEC. . EXPANSION AND EXTENSION OF AUTHORITIES RELATING TO
PROGRAM TO BUILD CAPACITY OF FOREIGN MILITARY FORCES.
Section 1206 of the National Defense Authorization Act for Fiscal Year 2006 (Public
Law 109-163; 119 Stat. 3456), as most recently amended by section 1206 of the National
Defense Authorization Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2514), is
amended as follows:
(1) AuTHORITY.—Such section is amended by adding at the end the following
new subsection:
“(h) FISCAL YEAR 2011 ASSISTANCE FOR YEMENI SECURITY FORCES.—For fiscal year
2011, assistance may be provided pursuant to this section to build the capacity of Yemeni
Ministry of Interior forces (in addition to national military forces) to conduct counterterrorism
operations.”.
(2) INCREASE IN ANNUAL FUNDING AVAILABLE.—Subsection (c)(1) is amended by
striking “$350,000,000” and inserting “$500,000,000".
(3) LimiTATIONS.—Subsection (c)(5) is amended by striking “, and not more than
$75,000,000 may be used during fiscal year 2011,”.
(4) EXTENSION OF PROGRAM AUTHORIZATION.—Subsection (g) is amended—
(A) by striking “September 30, 2011 and inserting “September 30, 2012”;
and

(B) by striking “through 2011 and inserting “through 2012”.

Section-by-Section Analysis

This proposal would amend the authority of the Secretary of Defense, with the
concurrence of the Secretary of State, to direct programs to build the capacity of foreign forces to





conduct counterterrorism and stability operations. This authority was first provided under
section 1206 of the National Defense Authorization Act for Fiscal Year 2006, extended and
expanded in section 1206 of the John Warner National Defense Authorization Act for Fiscal
Year 2007, extended and expanded again in section 1206 of the Duncan Hunter National
Defense Authorization Act for Fiscal Year 2009, and amended again in section 1206 of the
National Defense Authorization Act for Fiscal Year 2010 (FY 2010 NDAA).

This proposal would temporarily expand the type of Yemeni security forces that may be
trained and equipped under this authority. Counterterrorism and stability operations by the
Yemeni Government are often conducted by maritime, border, and other security forces that are
not part of the Yemeni Ministry of Defense. Yemen’s security forces are organized differently
from those in the United States; some that perform military functions, and require military
capabilities, are not a part of the Ministry of Defense. Current Section 1206 authority assumes a
parallel organization structure when one does not always exist. This amendment aligns the
applicability of the Global Train-and-Equip authority so that it can provide critical support to
Yemeni forces during FY 2011 based on mission rather than ministry; it is not an unchecked,
blanket capability, but scopes the authority to align to those situations where forces are providing
functions and capabilities in line with those for which Section 1206 is intended to build capacity.
Moreover, the provision of such assistance to military and security forces in Yemen would
continue to be subject to the criteria in subsection (b)(2) that all programs shall include elements
to support human rights and legitimate civilian authority, as well as “Leahy” human rights
vetting requirements administered by the Department of State.

The Secretary of Defense has repeatedly indicated the pivotal nature of building partner
capacity “to prevent festering problems from turning into crises that require costly and
controversial direct military intervention.” The Secretary has cited the capabilities of U.S. Allies
and partners to be as important as its own, and that “building their capacity is arguably as
important as, if not more so than, the fighting the United States does itself.” He has also made
clear his preference for institutionalizing these new capabilities that the Department of Defense
(DoD) will need for the future. He has commented explicitly on the appropriateness of this
authority, stating: “In my view, building partner capacity is a vital and enduring military
requirement — irrespective of the capacity of other departments — and its authorities and funding
mechanisms should reflect that reality. The Department of Defense would no more outsource
this substantial and costly security requirement to a civilian agency than it would any other key
military mission. On the other hand, it must be implemented in close coordination and
partnership with the Department of State.” This proposal seeks to incorporate into law the
specific recommendations the Secretary offered in conjunction with this comment. Moreover,
this authority supports directly two of the Secretary’s Department-wide priorities, to “Prevail in
Today’s Wars,” and to “Preserve and Enhance the Force. ”

The Combatant Commanders cite Section 1206 as their most important tool in the field to
build partner capacity. Accordingly, demand has consistently outstripped the size of the current
authority. Since 2006, Combatant Commands have submitted on average more than $700
million per year in train-and-equip proposals. Additionally, the authority to use Section 1206
funds was clarified in the FY 2010 NDAA to include those training and equipping coalition
forces for participation in military and stability operations alongside U.S. forces. This need is





particularly evident today in Afghanistan, where a priority of the President’s new strategy is to
increase partner nation contributions in Irag and Afghanistan. Although the capability of some
partner nations to contribute is more a matter of political will than capability, many nations are
willing to deploy, but lack the capacity to do so. DoD assumes increased military risk and
potential exposure when properly trained and equipped forces are absent. Building the capacity
of these forces is critical to reducing stress on U.S. forces, both for the new mandate to build
coalition capacity in Afghanistan, and around the world.

Given the tremendous need for capacity-building activities to implement the Overseas
Contingency Operations campaign plan and meet new threats and opportunities, this proposal
would raise the annual funding ceiling to $500 million, and remove the $75 million per year
“cap” on stability operations programs. Although the full requirements for this mission are not
known, initial indications from the Combatant Commands suggest requirements beyond the
current $75 million threshold. Creating these capabilities in key partners through measured
investments represents pennies on the dollar when compared to the fixed cost and commitment,
both fiscal and institutional, associated with the deployment of additional U.S. forces and
equipment.

This increased funding would allow the Department to meet additional Combatant
Command priorities as well as, critically, to enhance the capability and capacity of both the
General Purpose Forces and Special Operations Forces of partner nations willing to deploy them
in support of coalition operations. All national forces—including U.S. forces—require various
types of mission-specific training prior to deployment as part of a coalition force. In the current
context of Iraq and Afghanistan, that pre-deployment training includes counter-improvised
explosive device training, urban operations, convoy operations, and close air support, as well as
cultural awareness and theater rules of engagement. To ensure mission success and force
protection, it is imperative that the training that a partner’s forces receive is held to a similarly
high standard as our own pre-deployment training. To support U.S. forces in these operations
effectively, our coalition partners must also have the baseline critical equipment including
navigational systems, interoperable radios, weapon sights, hydration systems, and night vision
devices, to list a few.

The increase in the amount of funds available would also facilitate the support and
continued development of partner special operations forces to deploy to current operations in
Afghanistan, and to sustain these capabilities thereafter. It is the Administration’s view that the
demand for skills unique to special operations forces will continue to increase in an era when the
joint force is likely to engage adversaries who use both conventional and irregular methods of
warfare. At this point, however, there are simply not enough of those forces to meet current or
projected future requirements, and the United States, although clearly the world leader, is at its
capacity in this regard. To increase the capability of coalition special operations forces to
resolve future crises or contingency missions successfully, as well as for the sake of our own
overextended special operations forces, it is incumbent upon the United States to help our
partners expand this critical capability. It is also in our interest to build it in such a way that
these forces can retain these skills, generating a self-sustaining capability that is interoperable
with U.S. forces so we can count on them as interoperable and prepared to contribute to future
coalition operations past their initial rotations.





Country Teams to conduct deliberate planning that looks out to future years, it is critical that

This proposal would extend the expiration of the authority to provide the Combatant
Commands and the Country Teams stability and predictability for mid-term contingency
planning. As the Departments of Defense and State call upon Combatant Commands and

they are able to develop campaign plans alongside reliable funding resources. Moreover, in the
context of the administration’s ongoing security sector assistance review, extending this
authority beyond its FY 2011 expiration allows for deliberate review of the long-term outlook for

the program without the added distraction of imminent expiration. Additionally, we must act

proactively to prevent or respond to problems before they become crises. As such, Section 1206
is deliberately calibrated to make modest investments based on early indicators rather than

waiting for threats to develop and metastasize. By building capacity early, we can over time
create a network of partners to reduce stress on our forces, increase global stability, and keep
violent extremists at bay. Given the aforementioned requirements, this proposal would extend
the authority through September 30, 2012.

congressional notification requirement, ensures that transparency and respect for human rights
and civilian authority would remain key components of programs under this proposal without

The joint process between DoD and the Department of State, together with the

sacrificing flexibility critical to U.S. interests and national security.

Budget Implications: The President’s FY 2011 Budget includes $500 million per year over five
years from the Operation & Maintenance, Defense-Wide funding.

RESOURCE REQUIREMENTS ($ MILLIONS)

FY FY FY FY FY Appropriation | Budget | Line

2011 2012 2013 2014 2015 From Activity | Item

DSCA +500.0 | +500.0 - - - O&M-DW 4 4GTD
Total +500.0 | +500.0 - - - 0O&M-DW

Changes to Existing Law: This proposal would amend Section 1206 of the National Defense
Authorization Act for Fiscal Year 2006 (Public Law 109-163), as amended, as follows:

SEC. 1206. AUTHORITY TO BUILD THE CAPACITY OF FOREIGN MILITARY
FORCES.

(a) AuTHORITY. —The Secretary of Defense, with the concurrence of the Secretary of
State, may conduct or support a program or programs as follows:

(1) To build the capacity of a foreign country’s national military forces in order
for that country to—
(A) conduct counterterrorism operations; or
(B) participate in or support military and stability operations in which the
United States Armed Forces are participating.
(2) To build the capacity of a foreign country’s maritime security forces to

conduct counterterrorism operations.






(b) TyPES OF CAPACITY BUILDING.—
(1) AUTHORIZED ELEMENTS.—Programs authorized under subsection may
include the provision of equipment, supplies, and training.
(2) REQUIRED ELEMENTS.—Programs authorized under subsection (a) shall
include elements that promote—
(A) observance of and respect for human rights and fundamental
freedoms; and
(B) respect for legitimate civilian authority within that country.

(c) LIMITATIONS.—

(1) ANNUAL FUNDING LIMITATION.—The Secretary of Defense may use up
to $350,000,0600 $500,000,000 of funds available for operation and maintenance
for any fiscal year to conduct or support activities authorized under subsection (a)
in that fiscal year.

(2) ASSISTANCE OTHERWISE PROHIBITED BY LAW.—The Secretary of
Defense may not use the authority in subsection (a) to provide any type of
assistance described in subsection (b) that is otherwise prohibited by any
provision of law.

(3) LIMITATION ON ELIGIBLE COUNTRIES.—The Secretary of Defense may
not use the authority in subsection (a) to provide assistance described in
subsection (b) to any foreign country that is otherwise prohibited from receiving
such type of assistance under any other provision of law.

(4) INCREASE IN AVAILABILITY OF FUNDS.—Amounts available for the
authority in subsection (a) for a fiscal year may be used for programs under that
authority that begin in that fiscal year but end in the next fiscal year.

(5) TEMPORARY LIMITATION ON AMOUNT FOR BUILDING CAPACITY TO
PARTICIPATE IN OR SUPPORT MILITARY AND STABILITY OPERATIONS.—Of the
funds used to carry out a program under subsection (a), not more than
$75,000,000 may be used during fiscal year 2010,-and-net-meore-than

$75,000,000-may-be-used-during-fiscalyear 2011 -for purposes described in
subsection (a)(1)(B).

(d) FORMULATION AND EXECUTION OF PROGRAM.—The Secretary of Defense and the
Secretary of State shall jointly formulate any program under subsection (a). The Secretary of
Defense shall coordinate with the Secretary of State in the implementation of any program under
subsection (a).

(e) CONGRESSIONAL NOTIFICATION.—

(1) NoTiFicaTiIoON.—Whenever the Secretary of Defense decides, with the
concurrence of the Secretary of State, to conduct or support a program authorized
under subsection (a), the Secretary of Defense shall submit to Congress a
notification in writing of that decision. Any such notification shall be prepared in
coordination with the Secretary of State.

(2) ACTIVITIES IN A COUNTRY.—Not less than 15 days before initiating
activities in any country under subsection (a), the Secretary of Defense, in





coordination with the Secretary of State, shall submit to the congressional
committees specified in paragraph (3) a notice of the following:
(A) The country whose capacity to engage in activities in
subsection (a) will be built.
(B) The budget, implementation timeline with milestones, and
completion date for completing the program.
(C) The source and planned expenditure of funds to complete the
program.
(3) SPECIFIED CONGRESSIONAL COMMITTEES.—The congressional
committees specified in this paragraph are the following:
(A) The Committee on Armed Services, the Committee on Foreign
Relations, and the Committee on Appropriations of the Senate.
(B) The Committee on Armed Services, the Committee on Foreign
Affairs, and the Committee on Appropriations of the House of
Representatives.

(f) REpoRT.—Not later than one year after the date of the enactment of this Act, the
President shall transmit to the congressional committees specified in subsection (e)(3) a report
examining the following issues:

(1) The strengths and weaknesses of the Foreign Assistance Act of 1961,
the Arms Export Control Act, and any other provision of law related to the
building of the capacity of foreign governments or the training and equipping of
foreign military forces, including strengths and weaknesses for the purposes
described in subsection (a).

(2) The changes, if any, that should be made to the Foreign Assistance Act
of 1961, the Arms Export Control Act, and any other relevant provision of law
that would improve the ability of the United States Government to build the
capacity of foreign governments or train and equip foreign military forces,
including for the purposes described in subsection (a).

(3) The organizational and procedural changes, if any, that should be made
in the Department of State and the Department of Defense to improve their ability
to conduct programs to build the capacity of foreign governments or train and
equip foreign military forces, including for the purposes described in subsection

(a).
(4) The resources and funding mechanisms required to assure adequate
funding for such programs.

(g) TERMINATION OF PROGRAM.—The authority provided under subsection (a) terminates
at the close of September30; 2041 September 30, 2012. Any program directed before that date
may be completed, but only using funds available for fiscal years 2006 through-2011 through
2012.

(h) FiscAL YEAR 2011 ASSISTANCE FOR YEMENI SECURITY FORCES.—For fiscal year
2011, assistance may be provided pursuant to this section to build the capacity of other
Yemeni Ministry of Interior forces (in addition to national military forces) to conduct
counterterrorism operations.
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SEC. . EXPANSION OF TEMPORARY AUTHORITY TO USE ACQUISITION
AND CROSS-SERVICING AGREEMENTS TO LEND CERTAIN
MILITARY EQUIPMENT TO CERTAIN FOREIGN FORCES FOR
PERSONNEL PROTECTION AND SURVIVABILITY.

Section 1202(a)(3) of the John Warner National Defense Authorization Act for Fiscal
Year 2007 (Public Law 109-364; 120 Stat. 2412) , as amended by section 1252 of the National
Defense Authorization Act for Fiscal Year 2008 (Public Law 110-181; 122 Stat. 402) and section
1204 of the Duncan Hunter National Defense Authorization Act for Fiscal Year 2009 (Public
Law 110-417; 122 Stat. 4622), is amended—

(1) by striking “only in Iraq or Afghanistan, or in a peacekeeping operation
described in paragraph (1), as applicable, and”; and

(2) by striking “those forces.” and inserting “those forces and only—

“(A) in lraq or Afghanistan;

“(B) in a peacekeeping operation described in paragraph (1); or

“(C) in connection with training for deployment to Iraq, Afghanistan, or a
peacekeeping operation described in paragraph (1).”.

Section-by-Section Analysis

This proposal would expand the use of acquisition and cross-servicing agreements to
authorize the provision of covered military equipment, as defined in the statute, to certain foreign
forces for personnel protection and survivability purposes to include the use of such equipment
not only when the forces are actually deployed to Iraq, Afghanistan, or a peacekeeping operation,
but also during the time that such forces are training for such deployments.

This provision is necessary because current law limits the use of such equipment to the
geographic confines of the qualifying operation in Irag, Afghanistan, or the location of the
covered peacekeeping operation. This limitation creates significant difficulties in ensuring that
these forces are able to train adequately with the type of equipment they will be using when

deployed into the theater of operations. This, in turn, results in the possibility that foreign forces
might not be adequately trained when they arrive in theater, limiting their usefulness to the





operational commanders and creating an additional training and logistics burden on U.S. and
other forces in the area of operations.

Generally, such training takes place approximately three to six months prior to
deployment. Although the availability of the equipment in-theater is extremely important, being
able to train with covered equipment (e.g., the up-armored HMMWYV) will make forces using
such equipment safer and more productive immediately upon arrival into theater for their
deployment.

Budget Implications: This proposal would increase the eligible physical locations of
equipment, but it would not change the total eligible time of use (one year) or the kinds of
eligible equipment that may be provided. Accordingly, we estimate that this proposal would
have no budgetary effect.

Changes to existing law: This proposal would make the following changes to section 1202 of
the John Warner National Defense Authorization Act for Fiscal Year 2007, as amended:

SEC. 1202. TEMPORARY AUTHORITY TO USE ACQUISITION AND CROSS-
SERVICING AGREEMENTS TO LEND CERTAIN MILITARY
EQUIPMENT TO CERTAIN FOREIGN FORCES FOR PERSONNEL
PROTECTION AND SURVIVABILITY.

(a) Authority.--

(2) In general.--Subject to paragraphs (2), (3), and (4), the Secretary of Defense may treat
covered military equipment as logistic support, supplies, and services under subchapter | of
chapter 138 of title 10, United States Code, for the purpose of providing for the use of such
equipment by military forces of a nation participating in combined operations with the
United States in Iraq or Afghanistan or participating in combined operations with the United
States as part of a peacekeeping operation under the Charter of the United Nations or
another international agreement.

(2) Required determinations.--Equipment may be provided to the military forces of a
nation under the authority of this section only upon--

(A) a determination by the Secretary of Defense that the United States forces in
the combined operation have no unfilled requirements for that equipment; and

(B) a determination by the Secretary of Defense, with the concurrence of the
Secretary of State, that it is in the national security interest of the United States to
provide for the use of such equipment by the military forces of that nation under this
section.

(3) Limitation on use of equipment.--Equipment provided to the military forces of a
nation under the authority of this section may be used by those forces enhy-in-tag-or

only for personnel protection or to aid in the personnel survivability of those forces and
only—

(A) in Iraq or Afghanistan;

(B) in a peacekeeping operation described in paragraph (1); or

(C) in connection with training for deployment to Irag, Afghanistan, or a

peacekeeping operation described in paragraph (1).






(4) Limitation on duration of provision of equipment.--Equipment provided to the
military forces of a nation under the authority of this section may be used by the military
forces of that nation for not longer than one year.

* *

* * *
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SEC. . EXPORTABILITY FEATURES FOR DEPARTMENT OF DEFENSE
SYSTEMS.

(a) INCORPORATION OF EXPORTABILITY FEATURES DURING RESEARCH AND
DEVELOPMENT OF DEFENSE SYSTEMS.—Chapter 139 of title 10, United States Code, is amended
by inserting after section 2367 the following new section:

“§ 2368. Defense systems identified for possible export: design and incorporation of
exportability features during research and development

“(a) EXPORTABILITY FEATURES FOR DEFENSE SYSTEMS IDENTIFIED FOR POSSIBLE FUTURE
EXPORT.— Subject to subsection (c), the Secretary of Defense may, during the research and
development phases of any Department of Defense system identified for possible future export,
carry out activities—

(1) for development of program protection strategies for the system; and
“(2) for design and incorporation of exportability features into the system.

“(b) Use oF RDT&E APPROPRIATIONS.—The Secretary of Defense may use
appropriations of the Department of Defense available for research, development, test and
evaluation in such amounts as the Secretary determines necessary, not to exceed $5,000,000 in
any fiscal year, for activities under this section.

“(c) REQUIRED CONTRACTOR COST-SHARING.—ANY contract for the design and
development of a system referred to in subsection (a) which contains a requirement to carry out
activities specified in paragraphs (1) and (2) of that subsection shall include a cost-sharing
provision that requires the contractor to bear at least one half of the cost of such activities.

“(d) ANNUAL RePORT.—Not later than 90 days after the end of each fiscal year during

which this section is in effect, the Secretary of Defense shall submit to the congressional defense
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committees a report on the defense systems for which exportability features were incorporated
during research and development activities during that fiscal year.

“(e) SUNSET.—The authority under this section shall expire on October 1, 2016.”.

(b) COMPREHENSIVE ASSESSMENT.—BY October 1, 2015, the Secretary of Defense shall
submit to the Congress a written report on actions taken under section 2368(a) of title 10, United
States Code, since the date of the enactment of this Act. The report shall include a
comprehensive assessment of the benefits and costs of the exportability development program
under that section, including, for each system developed using the program, an analysis of the
effects of the program on interoperability, deployment times for both domestic and foreign
export versions of the developed system, system security, and system sales.

(c) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is
amended by inserting after the item relating to section 2367 the following new item:
“2368. Defense systems identified for possible export: design and incorporation of exportability features during
research and development.”.
Section-by-Section Analysis

This proposal would authorize the Secretary of Defense to establish a Defense
Exportability Features pilot program that would fund non-recurring engineering (NRE)
assessments of potential exportability features and program protection measures for post-
Milestone A or B programs that will ultimately lead to design and development of exportable
DoD systems. Specific NRE efforts for exportability that would qualify for Defense
Exportability Features pilot program would include, but not be limited to, technology and
engineering design activity such as capability differentials, anti-tamper, system assurance and
software assurance. The Defense Exportability Features pilot program would be funded by
appropriated RDT&E funds. The pilot program will be established for 6 years and at the end of
that time, the program will be evaluated and refined if necessary.

The United States often requires exportability features including, but not limited to anti-
tamper measures, to be incorporated in export versions of major defense equipment (MDE), such
as combat aircraft. Incorporating exportability features early in the design and development of
weapon systems results in lower costs for such features. With a number of MDE systems, the

U.S. did not develop such features when it was developing the weapon system because it did not
foresee that the technology it was developing would, in the future, be sold to foreign countries.





Thus, when such foreign sales were later contemplated and approved, there was a need to pay for
special features to be incorporated in order for such sales to be made or for risk to be taken in
selling systems with less robust protections incorporated.

The cost of the exportability features prior to sale is normally chargeable to the purchaser
when a foreign military or direct commercial sales agreement is established. However, such
agreements do not provide a source of up-front funding to pay for integrated research and
development of exportability features for complex, highly classified weapon systems
incorporating United States low observable/counter-low observable (LO/CLO) capability and
technology, communications security (COMSEC) features that provide for allied interoperability
while protecting U.S.-only COMSEC capability/technology, as well as other leading edge U.S.
capabilities/technologies. The price tag for the first purchaser for exportability modifications for
such systems can make the purchase unaffordable — for complex, tactical fighter aircraft it can be
in excess of $1B. This significantly complicates DoD R&D and initial production efforts to
implement special exportability features, significantly increases costs, and results in testing,
production, and fielding delays. Such delays often adversely affect the planning and
implementation of coalition operations by the U.S and allied/friendly nations.

DoD’s program protection requirements are met through normal programming and
budgeting, but those additional features for exportability are not funded because at the time that
the funding is most needed, that is, early in design and development, there are no identified
foreign customers for the system and the “requirement” cannot be validated. During the
implementation of the Defense Exportability Features pilot program, the OUSD(AT&L) will be
responsible for conducting an analysis of the likelihood of foreign sales and for ensuring that
funds are made available to those ACAT | programs with the highest likelihood of export.

This Defense Exportability Features pilot program would play a critically important role
in United States Government/DoD efforts to build partnership capacity. This fund would support
building joint and coalition environments by enabling the export of DoD systems to a wide range
of partner nations, resulting in improved security and interoperability, inevitably saving U.S. and
coalition partner lives in the field. In addition to the operational benefits, by providing these
resources up front, then collecting “fair share’ non-recurring cost recoupment, the United States
and partner nations will save tens (possibly even hundreds) of millions of dollars (per program)
by more efficiently designing and producing exportable U.S. systems.

Budget Implications: To initiate the Defense Exportability Features pilot program, DoD
estimates a $5 million per year cost of appropriated funds. This would allow pilot efforts for
two-four programs per year. This initial estimate is based upon: 1) a ‘per system’ cost estimate
for assessing potential exportability measures; 2) the number of Milestone A or B programs that
may be eligible on an annual basis; and, 3) historical experience regarding the types of DoD
systems which are eventually exported.





RESOURCE REQUIREMENTS TO ($MILLIONS)
FY FY FY FY FY | Appropriation | Budget Dash-1
2011 | 2012 | 2013 | 2014 | 2015 To Activity | Line Item
0604xxx D37 +$5.0 | +$5.0 | +$5.0 | +$5.0 | +$5.0 | -RDT&E. DW 04 TBD
Total +$5.0 | +$5.0 | +$5.0 | +$5.0 | +$5.0
RESOURCE REQUIREMENTS FROM ($MILLIONS)
FY FY FY FY FY | Appropriation | Budget Dash-1
2011 | 2012 | 2013 | 2014 | 2015 From Activity | Line Item
Quick Reaction
Special Projects PE | -$2.5 | -$2.5 | -$2.5 | -$2.5 | -$2.5 | RDT&E. DW 03 59
0603826D8Z
National Defense
Education Program | -$2.5 | -$2.5 | -$2.5 | -$2.5 | -$2.5 | RDT&E, DW 01 5
PE 0601120D8Z
Total -$5.0 | -$5.0 | -$5.0 | -$5.0 | -$5.0

Changes to Existing Law: This proposal would add a new section 2368 to title 10, United
States Code. The text of the new section appears at the beginning of this proposal, above.
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SEC. . AUTHORITY TO EXTEND ELIGIBILITY FOR ENROLLMENT IN
DEPARTMENT OF DEFENSE ELEMENTARY AND SECONDARY
SCHOOLS TO CERTAIN ADDITIONAL CATEGORIES OF
DEPENDENTS.

Section 2164(a) of title 10, United States Code, is amended by adding at the end the
following new paragraph:

“(3)(A) The Secretary may authorize the enrollment in an education program provided by
the Secretary pursuant to this subsection without regard to the requirement in paragraph (1) with
respect to residence on a military installation in the case of dependents of members of the armed
forces described in subparagraph (B).

“(B) A member of the armed forces described in this subparagraph is any of the
following:

“(i) A wounded, ill, or injured member of the armed forces who resides in
temporary housing (regardless of whether the temporary housing is on Federal property).
“(ii) A member of the armed forces who resides in temporary housing (regardless
of whether the temporary housing is on Federal property) due to an ongoing base housing
privatization project.”.
Section-by-Section Analysis

This proposal would authorize the Secretary of Defense to allow the enrollment in the
Department of Defense Domestic Elementary and Secondary Schools (DDESS) of two new
categories of dependents not previously covered by section 2164 of title 10, United States Code.

First, dependents of wounded, ill, or injured warriors who are in temporary base housing
that may or may not be on Federal property would be authorized to enroll in DDESS. Currently,
dependents of such wounded, ill, or injured warriors may not attend DDESS schools while

waiting for their parents to recover in temporary housing, which causes hardship on families who
have already endured the emotional pain of watching their loved ones return home injured or ill.





Secondly, this proposal would authorize those dependents who are involuntarily forced to
reside in temporary quarters off base due to a base housing privatization project to enroll in
DDESS schools. While currently enrolled dependents may be authorized to continue their
enrollment in through a “good cause” exception under subsection (h)(2) of section 2164, there is
no such exception for a dependent who has not yet enrolled in a DDESS school. Enrolling these
dependents in a DDESS school enables them to go to school with the dependents who are in
permanent base housing and does not penalize them due to a circumstance not within their
control.

Budget Implications: The proposal has no budgetary impact. In the first category, there has not
been a sufficient number, nor is there any anticipation that there will be sufficient numbers of
wounded to require additional resources. In the second category, dependents forced to reside in
temporary quarters off base have already been included in the original school enrollment count.

Changes to Existing Law: This proposal would amend subsection (a) of section 2164 of title
10, United States Code, by adding at the end a new paragraph (3) as follows:

8 2164. Department of Defense domestic dependent elementary and secondary schools

(a) AUTHORITY OF SECRETARY.—(1) If the Secretary of Defense makes a determination
that appropriate educational programs are not available through a local educational agency for
dependents of members of the armed forces and dependents of civilian employees of the Federal
Government residing on a military installation in the United States (including territories,
commonwealths, and possessions of the United States), the Secretary may enter into
arrangements to provide for the elementary or secondary education of the dependents of such
members of the armed forces and, to the extend authorized in subsection (c), the dependents of
such civilian employees.

(2) The Secretary may, at the discretion of the Secretary, permit dependents of members
of the armed forces and, to the extent provided in subsection (c), dependents of civilian
employees of the Federal Government residing in a territory, commonwealth, or possession of
the United States but not on a military installation, to enroll in an educational program provided
by the Secretary pursuant to this subsection. 1f a member of the armed forces is assigned to a
remote location or is assigned to an unaccompanied tour of duty, a dependent of the member
who resides, on or off a military installation, in a territory, commonwealth, or possession of the
United States, as authorized by the member’s orders, may be enrolled in an educational program
provided by the Secretary under this subsection.

(3)(A) The Secretary may authorize the enrollment in an education program provided by
the Secretary pursuant to this subsection without regard to the requirement in paragraph (1) with
respect to residence on a military installation in the case of dependents of members of the armed
forces described in subparagraph (B).

(B) A member of the armed forces described in this subparagraph is any of the

following:

(i) A wounded, ill, or injured member of the armed forces who resides in
temporary housing (regardless of whether the temporary housing is on Federal property).






(ii) A member of the armed forces who resides in temporary housing (regardless
of whether the temporary housing is on Federal property) due to an ongoing base housing
privatization project.

R i e e S






10

11

12

13

14

15

16

17

18

19

20

21

22

SEC. . LIMITED EXTENSION OF AVAILABILITY OF UNEXPENDED FUNDS
REMAINING FOLLOWING TERMINATION FOR CONVENIENCE OF
THE GOVERNMENT OF CONSTRUCTION CONTRACTS IN SUPPORT
OF CONTINGENCY OPERATIONS.
(a) EXTENSION AUTHORIZED.—Subchapter | of chapter 169 of title 10, United States
Code, is amended by adding at the end the following new section:
“8 2816. Limited extension of availability of unexpended funds remaining for certain
construction contracts in support of contingency operations
“(a) EXTENSION OF AVAILABILITY OF CERTAIN FUNDS.—In any case in which a contract
described in subsection (b) is terminated for the convenience of the Government (as described in
that subsection), any funds previously obligated for that contract that are no longer needed for
the purpose for which obligated and not otherwise needed in connection with the termination of
the contract shall remain available for reobligation, subject to subsection (c), for a period of one
fiscal year after the end of the period of availability for obligation otherwise applicable to those
funds.
“(b) CovereD CONTRACTS.—A contract referred to in this section is a contract—
“(1) that was entered into by the Secretary of Defense or Secretary of a military
department for a construction project in support of a contingency operation; and
“(2) that is terminated for the convenience of the Government under
circumstances such that completing the contract became impossible or impractical for
reasons—

“(A) beyond the control of the Government; or
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“(B) otherwise not within the reasonable expectations of the parties at the
time the contract was awarded.

*(c) Use oF FUNDS DURING PERIOD OF EXTENDED AVAILABILITY.—Funds made available
for obligation for an additional period by subsection (a) may be used during that additional
period only for a replacement contract for the contract for which the funds were initially
obligated and only if the replacement contract—

(1) is for a construction project in support of a contingency operation;

“(2) fulfills a bona fide need that has continued from the original contract;

“(3) is substantially similar in scope and size to the original contract; and

“(4) is awarded without undue delay after the original contract is terminated for
convenience.

“(d) INAPPLICABILITY TO MILITARY CONSTRUCTION FUNDS.—This section does not apply
to funds appropriated for military construction.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of such subchapter is

amended by adding at the end the following new item:

“2816. Limited extension of availability of unexpended funds remaining for certain construction contracts in
contingency operations.”.

(c) APPLICABILITY TO FUTURE APPROPRIATIONS.—Section 2816 of title 10, United States
Code, as added by subsection (a), shall not apply to funds appropriated before the date of the

enactment of this Act.

Section-by-Section Analysis

This legislative proposal would authorize the extension of appropriations originally
obligated for a contract, other than military construction (MILCON) appropriations, that have
been terminated for the convenience of the Government. Under this authority, commanders in a
contingency operation would be permitted to re-procure necessary construction contracts.





Without this legislation, appropriations may either expire or become otherwise unavailable to be
used to complete needed construction in contingency operations.

The authority sought in this proposal is similar to the authority Congress previously
granted to the Department of Defense (DoD) in section 1302 of the Emergency Supplemental
Appropriations Act for Defense, the Global War on Terror, and Hurricane Recovery, 2006 (P.L.
109-234) for projects funded with the Iraq Relief and Reconstruction Fund. When a non-
MILCON contingency construction contract must be terminated for convenience due to
unanticipated events, this proposal would allow the Government to terminate it, de-obligate the
funds, and re-obligate the funds on a replacement contract within the subsequent fiscal year.

In contingency contracting, commanders need the flexibility to re-procure a needed
construction contract when a contractor is unable to perform under unanticipated circumstances.
Under current law, appropriated funds that were properly obligated under a contingency
construction contract, but have since expired, may not be used to procure a replacement contract.
Instead, these appropriations remain in expired status and are only available to adjust and
liquidate other obligations made during the period of availability. (This result is distinguished
from situations in which a contract is terminated for convenience because the initial award is
later determined to be improper by a court or contracting officer. In that case, replacement
contracts may be funded with appropriations de-obligated from the terminated contract.)

The inability of deployed commanders to re-procure important contingency construction
contracts following unanticipated terminations for convenience has become a recurring problem.
For example, the United States Army Corps of Engineers (USACE) entered into a contract in
Afghanistan to build a vital facility. After proper due diligence with the Afghan government,
previously unknown archeological artifacts were discovered after crews began digging at the
project site. The project was stopped in compliance with U.S.—Afghan agreements prohibiting
the disturbance of such sites. USACE was forced to terminate the project because any attempts
to relocate it to a more suitable location would have been outside the scope of the original
contract. Consequently, the funds obligated for the project expired, and USACE was unable to
re-procure a new contract to meet the urgent operational need. Other situations requiring the
termination and re-procurement of a construction contract stems from an increase of insurgent
activity in a region.

By extending the period of availability for funds obligated on any non-MILCON
contingency construction project terminated for convenience due to circumstances beyond the
control of the contracting parties, this problem is resolved. Deployed commanders would have
the flexibility they need to accomplish their Overseas Contingency Operation mission while
eliminating the waste of DoD budget authority when funds obligated on certain terminated
contracts are placed into expired status.

Subsection (a) of proposed new section 2816 of title 10, United States Code, would
extend, for one year, the period of availability for funds obligated on non-MILCON contingency
contracts following a termination for convenience. Further, this subsection would restrict the use
of this authority to situations in which completion of the original contract is impossible or
impracticable for reasons beyond the control of the Government or not within the reasonable





expectations of the parties. This provision is intended to make it clear that this authority may not
be used as a blanket authority for commanders to terminate contracts where impediments to
performance could have, with due diligence, been predicted. Instead, it is intended to provide
flexibility for the aforementioned scenarios in which DoD components enter into a contract with
the reasonable anticipation that performance will occur and unforeseen events, such as the
discovery of unknown archaeological sites or the unanticipated increase in enemy activity at a
project site, prevent the contractor from completing its work at the current location.

Subsection (b) would specify the type of contract that may be extended under subsection
(a) is with DoD and has been terminated for the convenience of the government.

Subsection (c) states that the replacement contract must be consistent with the intent and
scope of the original contract. These conditions would ensure that this authority is not abused by
requiring that the re-procurement is in fact a replacement of the terminated contract.

Finally, subsection (d) would make it clear that this authority does not extend to projects
funded with military construction appropriations.

Budget Implications: The appropriations affected by this authority would be Operation and
Maintenance (O&M) (i.e., O&M-funded Commanders Emergency Response Program Funds,
O&M-funded Presidential Drawdown Funds, etc.), the Afghanistan Security Forces Fund, the
Irag Security Forces Fund, and Overseas, Humanitarian, Disaster, and Civic Aid funds. The
authority would apply only to expired funds, and then only when the specific conditions are
satisfied. Therefore, this would be a very narrow, but critical, authority for vital contingency
operations construction projects. The estimated amount of appropriated funds that could
potentially satisfy the conditions of this authority is approximately $50,000,000 per year.

Changes to Existing Law: This proposal would add a new section 2816 to title 10, United
States Code, as set out in the legislative language above.
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SEC. . EXTENSION OF TEMPORARY, LIMITED AUTHORITY TO USE
OPERATION AND MAINTENANCE FUNDS FOR CONSTRUCTION
PROJECTS OUTSIDE THE UNITED STATES.

(a) EXTENSION OF AUTHORITY TO AREA OF RESPONSIBILITY OF UNITED STATES AFRICA
ComMMAND.—Subsection (a) of section 2808 of the Military Construction Authorization Act for
Fiscal Year 2004 (division B of Public Law 108-136; 117 Stat. 1723), as most recently amended
by section 2806 of the Military Construction Authorization Act for Fiscal Year 2010 (division B
of Public Law 111-84; 123 Stat. 2660), is amended by striking “United States Central Command
area of responsibility” and inserting “area of responsibility of the United States Central
Command or that portion of the area of responsibility of the United States Africa Command
formerly within the area of responsibility of the United States Central Command”.

(b) ONE-YEAR EXTENSION O F AUTHORITY.—Such section is further amended—
(1) in subsection (c)(2), by striking “fiscal year 2010 and inserting “fiscal year

2011”; and

(2) in subsection (h)—
(A) in paragraph (1), by striking “September 30, 2010” and inserting
“September 30, 2011”; and
(B) in paragraph (2), by striking “fiscal year 2011 and inserting “fiscal
year 2012”.
Section-by-Section Analysis

This proposal would provide the Secretary of Defense with continued authority to use
funds appropriated for operation and maintenance for military construction to meet temporary
operational requirements during a time of declared war, national emergency, or contingency
operation through September 2011. It also would extend the authority to that portion of the

United States Africa Command area of responsibility formerly within the area of responsibility
of the United States Central Command. Such authority was first enacted in the Duncan Hunter





National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2009, but was deleted in the
NDAA for FY 2010, before U.S. Africa Command (AFRICOM) had any opportunity to make
use of the authority.

Extension of this authority would enable the Department of Defense to provide basic
facilities and infrastructure critical to military operations months and years ahead of the regular
annual authorization and appropriation process for construction projects. It also would provide
continuous, needed support to our commanders and troops during all ongoing and future
contingency operations.

This proposal would retain the current requirement to provide notice to Congress prior to
the use of funds appropriated for operation and maintenance under the conditions set forth in
subsection (a) of section 2808 of the Military Construction Authorization Act for Fiscal Year
2004. In addition, the Department of Defense still would not be able to proceed with execution
of these projects until after a waiting period following the delivery of the pre-notification to the
Congress. (The waiting period is 10 days, unless notification is by electronic means, in which
case it is seven days.)

This proposal would permit the Department to exceed the $500 million cap when
unforeseen circumstances drive total contracting costs above the cap (examples include
unforeseen site conditions and contractor claims).

This proposal would continue to allow the Secretary to waive the long-term base
restriction in Afghanistan, as Contingency Construction Authority is not authorized at
installations where the United States is reasonably expected to have a long-term presence.
However, from an operational standpoint, whether the United States intends to have a long-term
presence at key locations does not preclude the emergence of critical, urgent operational
capability requirements at these locations; thus, the Department needs the proposed waiver
authority.

Changes to Existing Law: This proposal would make the following changes to section 2808 of
the Military Construction Authorization Act for Fiscal Year 2004 (division B of Public Law
108-136; 117 Stat. 1723), as previously amended by section 2810 of the Military Construction
Authorization Act for Fiscal Year 2005 (division B of Public Law 108-375; 118 Stat. 2128),
section 2809 of the Military Construction Authorization Act for Fiscal Year 2006 (division B of
Public Law 109-163; 119 Stat. 3508), section 2802 of the Military Construction Authorization
Act for Fiscal Year 2007 (division B of Public Law 109-364; 120 Stat. 2466), section 2801 of
the Military Construction Authorization Act for Fiscal Year 2008 (division B of Public Law 110-
181; 122 Stat. 538), section 2806 of the Military Construction Authorization Act for Fiscal Year
2009 (division B of Public Law 110-417; 122 Stat. 4724), and section 2806 of the Military
Construction Authorization Act for Fiscal Year 2010 (division B of Public Law 111-84; 123 Stat.
2660):

SEC. 2808. TEMPORARY, LIMITED AUTHORITY TO USE OPERATION AND
MAINTENANCE FUNDS FOR CONSTRUCTION PROJECTS OUTSIDE
THE UNITED STATES.





(a) TEMPORARY AUTHORITY.—The Secretary of Defense may obligate appropriated
funds available for operation and maintenance to carry out a construction project inside the
United States-Central- Command area-of respensibihity-area of responsibility of the United States
Central Command or that portion of the area of responsibility of the United States Africa
Command formerly within the area of responsibility of the United States Central Command that
the Secretary determines meets each of the following conditions:

(1) The construction is necessary to meet urgent military operational requirements
of a temporary nature involving the use of the Armed Forces in support of a declaration
of war, the declaration by the President of a national emergency under section 201 of the
National Emergencies Act (50 U.S.C. 1621), or a contingency operation.

(2) The construction is not carried out at a military installation where the United
States is reasonably expected to have a long-term presence, unless the military
installation is located in Afghanistan, for which projects using this authority may be
carried out at installations deemed as supporting a long-term presence.

(3) The United States has no intention of using the construction after the
operational requirements have been satisfied.

(4) The level of construction is the minimum necessary to meet the temporary
operational requirements.

(b) NOTIFICATION OF OBLIGATION OF FUNDS.—Before using appropriated funds
available for operation and maintenance to carry out a construction project outside the United
States that has an estimated cost in excess of the amounts authorized for unspecified minor
military construction projects under section 2805(c) of title 10, United States Code, the Secretary
of Defense shall submit to the congressional committees specified in subsection (f) a notice
regarding the construction project. The project may be carried out only after the end of the 10-
day period beginning on the date the notice is received by the committees or, if earlier, the end of
the 7-day period beginning on the date on which a copy of the notification is provided in an
electronic medium pursuant to section 480 of title 10, United States Code. The notice shall
include the following:

(1) Certification that the conditions specified in subsection (a) are satisfied with
regard to the construction project.

(2) A description of the purpose for which appropriated funds available for
operation and maintenance are being obligated.

(3) All relevant documentation detailing the construction project.

(4) An estimate of the total amount obligated for the construction.

(c) ANNUAL LIMITATION ON USE OF AUTHORITY.—(1) The total cost of the
construction projects carried out under the authority of this section using, in whole or in part,
appropriated funds available for operation and maintenance shall not exceed $200,000,000 in a
fiscal year.

(2) If the Secretary of Defense certifies to the congressional defense committees that
additional construction in Afghanistan is required to meet urgent military requirements in
Afghanistan, up to an additional $300,000,000 in funds available for operation and maintenance
for fisealyear2010-fiscal year 2011 may be used in Afghanistan upon completing the
prenotification requirements under subsection (b). Under no circumstances shall the total
appropriated funds available from operation and maintenance for that fiscal year exceed
$500,000,000.






(3) Notwithstanding paragraph (1), the Secretary of Defense may authorize the obligation
under this section of not more than an additional $10,000,000 of appropriated funds available for
operation and maintenance for a fiscal year if the Secretary determines that the additional funds
are needed for costs associated with contract closeouts. Funds obligated under this paragraph are
not subject to the limitation in the second sentence of paragraph (2).

(d) QUARTERLY REPORT.—(1) Not later than 45 days after the end of each fiscal-year
quarter during which appropriated funds available for operation and maintenance are obligated or
expended to carry out construction projects outside the United States, the Secretary of Defense
shall submit to the congressional committees specified in subsection (f) a report on the
worldwide obligation and expenditure during that quarter of appropriated funds for such
construction projects.

(2) The ability to use this section as authority during a fiscal year to obligate appropriated
funds available for operation and maintenance to carry out construction projects outside the
United States shall commence for that fiscal year only after the date on which the Secretary of
Defense submits to the congressional committees specified in subsection (f) all of the quarterly
reports that were required under paragraph (1) for the preceding fiscal year.

(e) RELATION TO OTHER AUTHORITIES.—The temporary authority provided by
this section, and the limited authority provided by section 2805(c) of title 10, United States Code,
to use appropriated funds available for operation and maintenance to carry out a construction
project are the only authorities available to the Secretary of Defense and the Secretaries of the
military departments to use appropriated funds available for operation and maintenance to carry
out construction projects.

(f) CONGRESSIONAL COMMITTEES.—The congressional committees referred to in
this section are the following:

(1) The Committee on Armed Services and the Subcommittee on Defense and the

Subcommittee on Military Construction, Veterans Affairs, and Related Agencies of the

Committee on Appropriations of the Senate.

(2) The Committee on Armed Services and the Subcommittee on Defense and the

Subcommittee on Military Construction, Veterans Affairs, and Related Agencies of the

Committee on Appropriations of the House of Representatives.

(9) EFFECT OF FAILURE TO SUBMIT QUARTERLY REPORTS OR PROJECT
NOTIFICATIONS.—If the report for a fiscal-year quarter under subsection (d) or the advance
notice of the proposed obligation of funds for a construction project required by subsection (b) is
not submitted to the congressional committees specified in subsection (f) by the required date,
appropriated funds available for operation and maintenance may not be obligated or expended
after that date under the authority of this section to carry out construction projects outside the
United States until the date on which the report or notice is finally submitted.

(h) EXPIRATION OF AUTHORITY.—The authority to obligate funds under this section
expires on the later of—

(1) September-306,-2010September 30, 2011; or

(2) the date of the enactment of an Act authorizing funds for military construction

for fisealyear201fiscal year 2012.
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SEC. . INCREASE IN ANNUAL AMOUNT OF SUPPORT THAT MAY BE
PROVIDED UNDER AUTHORITY FOR SUPPORT OF SPECIAL
OPERATIONS TO COMBAT TERRORISM.

(a) INCREASE IN AMOUNT.—Section 1208(a) of the Ronald Reagan National Defense
Authorization Act for Fiscal Year 2005 (Public Law 108-375; 118 Stat. 2086), as most recently
amended by section 1202(a) of the National Defense Authorization Act for Fiscal Year 2010
(Public Law 111-84; 123 Stat. 2511), is amended by striking “$40,000,000” and inserting
“$50,000,000”.

(b) EFFecTIVE DATE.—The amendment made by subsection (a) shall take effect on
October 1, 2010.

Section-by-Section Analysis

Section 1208 of the Ronald W. Reagan National Defense Authorization Act (NDAA) for
Fiscal Year (FY) 2005 provided authority for the Secretary of Defense to support foreign forces,
irregular forces, groups, or individuals, totaling $25 million annually through 2007, for such
recipients engaged in facilitating or acting in support of operations conducted by U.S. Special
Operations Forces. The FY 2008 NDAA extended this authority through FY 2010 and made a
number of changes in regard to required reporting requirements. The FY 2009 NDAA further
extended the authority through FY 2013, increased the annual funding limit to $35 million,
changed the title to reflect support to Special (vice "Military") Operations, and added the
requirement for Chief of Mission concurrence in new operations. The FY 2010 NDAA (Pub. L.
111-84) increased the annual funding limit to $40 million and modified reporting requirements.

The FY 2011 proposal would increase the annual funding limit to $50 million. This
section provides authority only; there is no associated funding or appropriation line. The
Secretary of Defense will exercise this authority and operations will be funded through the U.S.
Special Operations Command with Operations and Maintenance funds in accordance with the
procedures established by the Secretary of Defense on March 29, 2005.

The application of Section 1208 authority has proven to be a critical asset to Special
Operations and has led to the elimination or capture of key terrorist operatives and the disruption
of their facilitation networks. Despite the planned drawdown of conventional forces in Iraq,
Section1208 requirements there will remain for the near term. With the planned operations
tempo increase in Afghanistan, the command requires an increased Section 1208 requirement
totaling roughly $13 million across the range of operations this fiscal year, bringing the FY 2010
requirement to roughly $26 million. Additionally, the command is evaluating several emergent





operations in other areas that could add $16 million to the program by FY 2011. With an
anticipated overall growth in Section 1208 funding requirements from $25 million to roughly
$42 million by FY 2011, an increase in the authority to $50 million is required to maintain
operational flexibility. Given the success and envisioned growth of the program, Section 1208
authority will continue to be utilized as a critical operational tool for the in support of overseas
contingency operations. Should this provision be authorized in the FY 2011 NDAA, the offset
would be to reduce the Overseas Contingency Operations Operation Iraqi Freedom operations
and support costs line by $10 million.

Budget Implications: The table below detail resource requirements and proposed offsets
associated with this proposal.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY Appropriation Budget Dash-1
2011 2012 2013 From Activity Line Item
SOCOM 50.0 0.0 0.0 OCO O&M,DW 01 1PL2
Total 50.0 0.0 0.0 OCO O&M,DW 01 1PL2

Changes to Existing Law: This section would make the following changes to section 1208 of
the Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005:

SEC. 1208 SUPPORT OF SPECIAL OPERATIONS TO COMBAT TERRORISM.

(a) AuTHORITY.—The Secretary of Defense may, with the concurrence of the relevant
Chief of Mission, expend up to $46,066,600 $50,000,000 during any fiscal year during which
this subsection is in effect to provide support to foreign forces, irregular forces, groups, or
individuals engaged in supporting or facilitating ongoing military operations by United States
special operations forces to combat terrorism.

* * * * * * *
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SEC. . INCREASED FLEXIBILITY FOR COMBATANT COMMANDER
INITIATIVE FUND.
(@) LimiTED AUTHORITY TO USE CCIF FOR RDT&E INITIATIVES.—Section 166a(e)(1) of
title 10, United States Code, is amended—
(2) by striking “and” at the end of subparagraph (B);
(2) by striking the period at the end of subparagraph (C) and inserting *; and”; and
(3) by adding at the end the following new subparagraph:
“(D) not more than $10,000,000 may be used for research, development, test and
evaluation activities.”.
(b) AppLICcABILITY.—The amendments made by this section shall not apply with respect
to funds appropriated for a fiscal year before fiscal year 2011.
Section-by-Section Analysis

This proposal would allow the Chairman of the Joint Chiefs of Staff to fund emergent
initiatives with the Combatant Commander Initiative Fund (CCIF) that were not previously
funded due to authorization constraints. The CCIF provides combatant commands with the
means to react to unexpected contingencies and opportunities. Approved CCIF initiatives
enhance interoperability and yield high benefit at low cost. Although many viable initiatives
meet CCIF prerequisites every year, many are disapproved because they require funding with
Research, Development, Test & Evaluation (RDT&E) funds. The amendment to section 166a of
title 10, United States Code, made by this proposal would allow the Chairman to fund a limited
number of RDT&E-funded initiatives each fiscal year. The intent of this new authority is to
provide enhancements to programs of record which have passed Milestone B (or Milestone A
when a significant warfighter need is evident) when such enhancements would be of clear benefit
to the Combatant Commanders (COCOMs) and warfighters but cannot be added to the
program’s established baseline. This authority is not intended to initiate programs of record but
instead seeks to seize opportunities to capitalize on existing programs. The applicable Chairman
of the Joint Chiefs of Staff Instruction (CJCSI 7401.01) will clearly state that no individual
RDT&E-type initiative will exceed the current RDT&E reprogramming threshold for purposes
of internal new starts or prior congressional notification as set forth in the DoD Financial
Management Regulation.

Budget Implications: This proposal is cost-neutral because it is not intended to increase the
amount of CCIF appropriated annually.





RESOURCE REQUIREMENTS ($MILLIONS)
FY FY FY FY FY | Appropriation | Budget | Dash-1

2011 | 2012 | 2013 | 2014 | 2015 From Activity Line

Item

Joint | 50.0 50.0 50.0 50.0 50.0 | Operation and 01 TJS
Staff Maintenance,

Defense-wide

Total | 50.00 | 50.00 | 50.00 | 50.00 | 50.00

Changes to Existing Law: This proposal would make changes to section 166a of title 10,
United States Code, as follows:

TITLE 10, UNITED STATES CODE

§ 166a. Combatant commands: funding through the Chairman of Joint Chiefs of Staff
from Combatant Commander Initiative Fund

(a) CoMBATANT COMMANDER INITIATIVE FUND.—From funds made available in any
fiscal year for the budget account in the Department of Defense known as the “‘Combatant
Commander Initiative Fund’’, the Chairman of the Joint Chiefs of Staff may provide funds to the
commander of a combatant command, upon the request of the commander, or, with respect to a
geographic area or areas not within the area of responsibility of a commander of a combatant
command, to an officer designated by the Chairman of the Joint Chiefs of Staff for such
purpose. The Chairman may provide such funds for any of the activities named in subsection (b).

* * * * * * *

(e) LimiTATIONS.—(1) Of funds made available under this section for any fiscal year—

(A) not more than $20,000,000 may be used to purchase items with a unit cost in
excess of the investment unit cost threshold in effect under section 2245a of this title;

(B) not more than $10,000,000 may be used to pay for any expenses of foreign
countries participating in joint exercises as authorized by subsection (b)(5); and

(C) not more than $5,000,000 may be used to provide military education and
training (including transportation, translation, and administrative expenses) to military
and related civilian personnel of foreign countries as authorized by subsection (b)(7)-;
and

(D) not more than $10,000,000 may be used for research, development, test
and evaluation activities.

* % * * * * *
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SEC. . INCREASES FOR DIVISIONS OF RETIRED PAY EXPRESSED AS A
DOLLAR AMOUNT.

(a) MONETARY AMOUNT ADJUSTMENT.—Section 1408(a)(2)(C) of title 10, United States
Code, is amended by striking “expressed in dollars” and inserting “expressed as a specific dollar
amount, with such amount, if so ordered, being adjusted in the same manner and at the same time
as retired pay is adjusted to reflect changes in the Consumer Price Index under section 1401a of
this title,”.

(b) EFFecTIVE DATE.—The amendment made by subsection (a) shall apply with respect
to court orders that become effective after the end of the 90-day period beginning on the date of

enactment of this Act.

Section-by-Section Analysis

This proposal would authorize the Defense Finance and Accounting Service to apply
Cost of Living Allowances (COLA) to dollar-specific awards under the Uniformed Services
Former Spouses' Protection Act (USFSPA).

No provision of the USFSPA permits COLA for dollar amount awards. As a
consequence, virtually all USFSPA awards are expressed as a percentage of retired pay. This
rule limits the flexibility of the parties and the courts in negotiating property settlement
agreements and causes practitioners and the courts difficulty in their efforts to draft orders. No
compelling reason exists for the current statutory limitation on dollar-specific awards.

Budget Implications: Initial retirement and COLA payments to the retired member come from
the Military Retirement Fund. This proposal is cost neutral because Retirement and COLA
increases have always been allowed as factors in USFSPA payments from a retired member to a
former spouse. This proposal addresses only the methodology used for dividing an entitlement
after it is earned and paid to the member (i.e., treatment as a result of a divorce). The change in
language simply clarifies the methodology for that division (and subsequent division of future
payments) and has no impact on entitlement outlays. This proposal simply allows COLA to be
paid whether the award is expressed as a specific dollar amount or as a percentage of retired pay.

Changes to Existing Law: This proposal would make the following changes to section 1408 of
title 10, United States Code:





8§ 1408. Payment of retired or retainer pay in compliance with court orders

(a) DEFINITIONS.—In this section:

(2) The term "court order" means a final decree of divorce, dissolution,
annulment, or legal separation issued by a court, or a court ordered, ratified, or approved
property settlement incident to such a decree (including a final decree modifying the
terms of a previously issued decree of divorce, dissolution, annulment, or legal
separation, or a court ordered, ratified, or approved property settlement incident to such
previously issued decree), or a support order, as defined in section 453(p) of the Social
Security Act (42 U.S.C. 653(p)), which—

(A) is issued in accordance with the laws of the jurisdiction of that court;
(B) provides for—

(i) payment of child support (as defined in section 459(i)(2) of the
Social Security Act (42 U.S.C. 659(i)(2)));

(ii) payment of alimony (as defined in section 459(i)(3) of the
Social Security Act (42 U.S.C. 659(i)(3))); or

(iii) division of property (including a division of community
property); and
(C) in the case of a division of property, specifically provides for the

payment of an amount, expressed-in-doHars expressed as a specific dollar amount,

with such amount, if so ordered, being adjusted in the same manner and at the
same time as retired pay is adjusted to reflect changes in the Consumer Price
Index under section 1401a of this title, or as a percentage of disposable retired
pay, from the disposable retired pay of a member to the spouse or former spouse

of that member.
* * * * *







SEC.___.CLARIFYING AMENDMENT REGARDING JURISDICTION FOR
PURPOSES OF ALLOCATION OF RETIRED PAY UNDER THE
UNIFORMED SERVICES FORMER SPOUSE PROTECTION ACT.

Section 1408(c) of title 10, United States Code, is amended by striking paragraph (4).

Section-by-Section Analysis

This proposal would eliminate the jurisdictional requirement in the Uniformed Services
Former Spouses' Protection Act that must be satisfied for a State court to exercise jurisdiction
over the allocation of retired pay.

At the time when Congress enacted the Act, many States provided retirement or pension
benefits were not marital property. Such benefits were considered to be the separate property of
the person earning them and were, therefore, not subject to division during a divorce. The reason
for this requirement no longer exists because all States now provide retirement benefits are
marital property that is subject to division. Moreover, the purpose of the requirement was to
ensure due process for the member and to prevent “forum shopping” by the former spouse.

Since all States now provide for the division of military retired pay, the issue of "forum
shopping" is no longer a significant concern.

In addition, this requirement, which applies only to a division of military retired pay as
property, creates a special jurisdictional provision that does not exist for similarly situated non-
military couples in divorces. Moreover, ambiguities in the Act’s jurisdiction requirement
provisions have complicated the intent and interpretation of the law. Taken together, elimination
of this requirement would simplify administration of the Act.

Budget Implications: This proposal is cost neutral because it simply eliminates jurisdictional
requirements for State courts to hear Uniformed Services Former Spouses' Protection Act cases.
It does not change any payment amounts paid by the Defense Finance and Accounting Service.

Changes to Existing Law: This proposal would make the following changes to section 1408 of
title 10, United States Code:

§ 1408. Payment of retired or retainer pay in compliance with court orders

* * * * *

(c) Authority for court to treat retired pay as property of the member and spouse.—(1)
Subject to the limitations of this section, a court may treat disposable retired pay payable to a
member for pay periods beginning after June 25, 1981, either as property solely of the member
or as property of the member and his spouse in accordance with the law of the jurisdiction of
such court. A court may not treat retired pay as property in any proceeding to divide or partition

March 10, 2010 Jurisdiction for Purposes of Allocation of Retired Pay.docx





any amount of retired pay of a member as the property of the member and the member's spouse
or former spouse if a final decree of divorce, dissolution, annulment, or legal separation
(including a court ordered, ratified, or approved property settlement incident to such decree)
affecting the member and the member's spouse or former spouse (A) was issued before June 25,
1981, and (B) did not treat (or reserve jurisdiction to treat) any amount of retired pay of the
member as property of the member and the member's spouse or former spouse.

(2) Notwithstanding any other provision of law, this section does not create any right,
title, or interest which can be sold, assigned, transferred, or otherwise disposed of (including by
inheritance) by a spouse or former spouse. Payments by the Secretary concerned under
subsection (d) to a spouse or former spouse with respect to a division of retired pay as the
property of a member and the member's spouse under this subsection may not be treated as
amounts received as retired pay for service in the uniformed services.

(3) This section does not authorize any court to order a member to apply for retirement or
retire at a particular time in order to effectuate any payment under this section.

March 10, 2010 Jurisdiction for Purposes of Allocation of Retired Pay.docx
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SEC. . LUMP SUM PAYMENTS TO FORMER SPOUSES OF MEMBERS OF THE

UNIFORMED SERVICES.

(a) AUTHORITY FOR Lump Sum PAYMENT.—(1) Chapter 74 of title 10, United States
Code, is amended by adding at the end the following new section:

“§ 1468. Lump sum payments for certain amounts payable to former spouse

“(a) If the present value of a periodic amount described in subsection (b) payable to a
former spouse does not exceed $5,000, the Secretary concerned shall pay, in a lump sum, an
amount equal to such present value to the former spouse eligible for such benefit.

“(b) A periodic amount described in this subsection means:

“(1) An annuity under the Survivor Benefit Plan (subchapter 11 of chapter 73 of
this title).

“(2) Payment of retired pay pursuant to a court order resulting from the treatment
by the court under section 1408(c) of this title of disposable retired pay of a member of
the uniformed services as the property of the member and his spouse.

“(c) With the consent of the former spouse, the Secretary concerned may pay, in a lump
sum, an amount equal to the present value of a periodic amount described in subsection (b) in
excess of $5,000.

“(d) Payment of a lump sum under subsection (a) or (c) shall constitute full payment of
the amounts described in subsection (b) to the former spouse.

“(e) For purposes of this section, the term ‘present value’ means the present value
calculated by using the mortality table, interest rate, and actuarial assumptions pursuant to
regulations prescribed by the Secretary of Defense.

“(f) If a former spouse eligible for a payment under subsection (b) or (c) elects to have all
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or a portion of such payment paid directly to an eligible retirement plan, and specifies the
eligible retirement plan to which such payment is to be paid (in such form and at such time as the
Secretary concerned may prescribe), such payment shall be made in the form of a transfer by the
Secretary concerned to the trustee of the eligible retirement plan so specified. For purposes of the
preceding sentence, the term “eligible retirement plan’ has the meaning given that term in section
401(a)(31)(E) of the Internal Revenue Code of 1986 (26 U.S.C. 401(a)(31)(E)).”.

(2) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is

amended by adding at the end the following new item:
“1468. Lump sum payments for certain amounts payable to former spouse.”.

(b) ROLLOVER TREATMENT FOR LUMP SUM PAYMENTS PAID TO FORMER SPOUSES OF
MEMBERS OF THE UNIFORMED SERVICES.—Section 414 of the Internal Revenue Code of 1986,
related to definitions and special rules, is amended by adding at the end the following new
subsection:

“(y) LumpP SuM PAYMENTS TO FORMER SPOUSES OF MEMBERS OF THE UNIFORMED
SERVICES.—(1) ELIGIBLE FOR ROLLOVER TREATMENT.—For purposes of this part including
section 408, relating to individual retirement accounts, any amount of a lump sum payment paid
to an individual under the authority of section 1468 of title 10, United States Code, shall be
considered an amount paid out of an individual retirement account to the individual for whose
benefit the account is maintained and eligible for rollover treatment under section 402(c)(6).

“(2) TRANSFER BY SECRETARY CONCERNED TO TRUSTEE.—AnNy amount of lump sum
payment transferred by the Secretary concerned to a trustee of an eligible retirement plan in
accordance with section 1468 of title 10, United States Code, shall be treated as an amount
transferred in a direct trustee-to-trustee transfer in accordance with section 401(a)(31) and, as a

result, shall not be includible in gross income for the taxable year of such transfer. For purposes





of this paragraph, the term “eligible retirement plan’ has the meaning given such term by section

401(a)(31)(E).”.

Section-by-Section Analysis

This proposal would require the payment of Survivor Benefit Plan (SBP) payments and
allocations of retired pay with a present value of less than $5,000 to a former spouse in a single
lump sum.

Requiring direct payment of all allocations of retired pay increases the Defense Finance
and Accounting Service (DFAS) workload by creating many small monthly payments to former
spouses. It is economically inefficient for DFAS to process small monthly payments. DFAS
believes small benefits should be automatically cashed out, without any form of election, in a
single lump sum. This approach would simplify administration of the Uniform Services Former
Spouses’ Protection Act (USFSPA) for all parties, result in savings to the Department of Defense
(DoD), and be more convenient to former spouses.

For purposes of determining small benefits, the Internal Revenue Code provides that the
accrued benefit of a participant will be considered small if the present value thereof, as
determined in accordance with section 417(3)(3) of the Internal Revenue Code of 1986, is $5,000
or less. It would also be appropriate, under certain circumstances, to extend the cash-out
approach, as an optional form of payment, to SBP payments as well as allocations of retired pay
in excess of $5,000. To do so, the DoD would need authority to promulgate regulations which
specify the circumstances under which a former spouse can elect to receive SBP payments and
allocations of retired pay with a present value in excess of $5,000 in a single lump sum.

Specifically, this proposal would amend title 10, United States Code, to include a “small
benefit cash-out” provision that is similar to the rule contained in section 411(a)(11)(A) of the
Internal Revenue Code. The provision would include a grant of authority to the DoD to
determine which actuarial assumptions to use in calculating present value. The provision would
apply to both allocations of retired pay and SBP payments and would be non-elective.

In addition, this proposal would amend the Internal Revenue Code to include these
payments in the category of “eligible rollover distribution” so they can be rolled over, on a tax-
deferred basis, to an Individual Retirement Account. Furthermore, this proposal would amend
the USFSPA to authorize the DoD to promulgate regulations which specify the circumstances
under which former spouses can elect to receive SBP payments and allocations of retired pay
with a present value of more than $5,000, calculated in the same manner as “small benefits,” in a
single lump sum.

Budget Implications: This proposal is cost neutral in the long run, because it requires DoD to
use actuarial assumptions to calculate the present value of lump sum payments. Therefore, any
increased lump sum payment will be offset by subsequent payments that will not be required in





future years.

There is a small cost to the Military Retirement Fund of less than $5,000 for each entitled lump-
sum payment in the year the payment is made, but there will be very few of those per year.
Using generally accepted methods of calculating Present Value (PV), a former spouse payment
would have to be less than $21 per month (less than $250 per year) to have a PV less than
$5,000. There are very few payments that are this small, but still all the administrative burden of
the much larger and more typical payments made by DFAS are still incurred for these payments
for the life of the retired member. Not only would administrative savings partially offset this
cost, but tax revenue would be accelerated to the year of payment for any lump sum payment not
roller over into a tax deferred account.

Changes to Existing Law: This proposal would add new section 1468 to title 10, United States,
which is shown in the legislative text above.

This proposal also would make the following changes to section 414 of the Internal Revenue
Code of 1986 (26 U.S.C. 414):

8 414 Definitions and special rules.

* * * * *

(y) LumP SUM PAYMENTS TO FORMER SPOUSES OF MEMBERS OF THE UNIFORMED
SERVICES.—(1) ELIGIBLE FOR ROLLOVER TREATMENT.—For purposes of this part including
section 408, relating to individual retirement accounts, any amount of a lump sum payment paid
to an individual under the authority of section 1468 of title 10, United States Code, shall be
considered an amount paid out of an individual retirement account to the individual for whose
benefit the account is maintained and eligible for rollover treatment under section 402(c)(6).

(2) TRANSFER BY SECRETARY CONCERNED TO TRUSTEE.—ANY amount of lump sum
payment transferred by the Secretary concerned to a trustee of an eligible retirement plan in
accordance with section 1468 of title 10, United States Code, shall be treated as an amount
transferred in a direct trustee-to-trustee transfer in accordance with section 401(a)(31) and, as a
result, shall not be includible in gross income for the taxable year of such transfer. For purposes
of this paragraph, the term “eligible retirement plan” has the meaning given such term by section

401(a)(31)(E).
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SEC. . MILITARY GROOMING AND APPEARANCE STANDARDS.
(@) MILITARY GROOMING AND APPEARANCE STANDARDS.—
(1) IN GENERAL.—Chapter 45 of title 10, United States Code, is amended by
adding at the end the following new section:
“8 778. Grooming and appearance standards
“Grooming and appearance standards prescribed by the Secretary of a military
department for members of the armed forces are not subject to the Religious Freedom
Restoration Act of 1993 (42 U.S.C. 2000bb et seq.).”.
(2) CLERICAL AMENDMENT.—The table of sections at the beginning of such
chapter is amended by adding at the end the following new item:

“778. Grooming and appearance standards.”.

(b) WEARING OF ITEMS OF RELIGIOUS APPAREL WITH THE UNIFORM.—Section 774(c) of
such title is amended by adding at the end the following new sentence: “Such regulations are not
subject to the Religious Freedom Restoration Act of 1993 (42 U.S.C. 2000bb et seq.).”.

Section-by-Section Analysis

This legislative proposal reaffirms the authority of the Secretaries of the military
departments to establish and maintain grooming and appearance standards. The Armed Forces
have long asserted that uniformity of dress and appearance creates a common identity, provides
visual reminders of shared experiences, reinforces a sense of tradition, and fosters pride. These
factors are critical to the development of cohesion and esprit de corps.

The proposal clarifies that such standards are not subject to the rigorous standard for
review embodied in the Religious Freedom Restoration Act of 1993 (42 U.S.C. 2000bb et seq.)
[the Act] -- a “strict scrutiny” requirement.

Strict scrutiny is the most stringent standard of judicial review used by United
States courts reviewing Federal law. The Act was not intended to remedy any situation in the
military; however, its broad language makes that “strict scrutiny” standard applicable to any
substantial burden on the exercise of religion established by military uniform and appearance
standards. It would require military commanders, for example, to clearly demonstrate to the
courts that extreme forms of facial body art for religious purposes conflict with military interests.



http://en.wikipedia.org/wiki/Judicial_review

http://en.wikipedia.org/wiki/United_States
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Each court, under the Act, would reach a determination, potentially generating chaos in the
development and enforcement of uniform military grooming and appearance standards.

Enactment of this proposal would have the effect of ensuring that in cases involving
religious objections to military grooming and appearance standards, courts would apply the
standards prescribed by section 774 of title 10, United States Code, and the Free Exercise Clause
of the U.S. Constitution.

In sum, this proposal would have the effect of charging the military to make policy
judgments regarding grooming and appearance, and ensuring that such judgments are reviewed
under the standards mentioned above. Enactment is viewed by military leadership as essential to
the sustainment of a robust military ethos within the Armed Forces, including the development
of cohesion and esprit de corps that are absolutely essential to military readiness.

Budget Implications: The proposal has no budgetary impact. This proposal simply would
clarify that Service grooming and appearance standards are not subject to the judicial standard
embodied in Religious Freedom Restoration Act of 1993 (42 U.S.C. 2000bb et seq.).

Changes to Existing Law: This proposal would change chapter 45 of title 10, United States
Code, by modifying section 774 and by adding a new section 778, as follows:

8 774. Religious apparel: wearing while in uniform

(a) GENERAL RULE.—EXxcept as provided under subsection (b), a member of the armed
forces may wear an item of religious apparel while wearing the uniform of the member's armed
force.

(b) EXCEPTIONS—The Secretary concerned may prohibit the wearing of an item of
religious apparel—

(1) in circumstances with respect to which the Secretary determines that the
wearing of the item would interfere with the performance of the member's military duties;
or

(2) if the Secretary determines, under regulations under subsection (c), that the
item of apparel is not neat and conservative.

(c) REGULATIONS.—The Secretary concerned shall prescribe regulations concerning the
wearing of religious apparel by members of the armed forces under the Secretary's jurisdiction
while the members are wearing the uniform. Such regulations shall be consistent with
subsections (a) and (b). Such regulations are not subject to the Religious Freedom Restoration
Act of 1993 (42 U.S.C. 2000bb et seq.).

(d) ReELIGIOUS APPAREL DEFINED.—In this section, the term “religious apparel” means
apparel the wearing of which is part of the observance of the religious faith practiced by the
member.

*hkkkkikkk





8 778. Grooming and appearance standards

Grooming and appearance standards prescribed by the Secretary of a military department
for members of the armed forces are not subject to the Religious Freedom Restoration Act of
1993 (42 U.S.C. 2000bb et seq.)







10

11

12

13

14

15

16

17

18

19

20

21

22

SEC. . REVISIONS TO AUTHORITY FOR OFFICERS SELECTED FOR
APPOINTMENT TO GENERAL AND FLAG OFFICER GRADES TO
WEAR INSIGNIA OF HIGHER GRADE BEFORE APPOINTMENT.
(a) LIMITED AUTHORITY FOR OFFICERS SELECTED FOR APPOINTMENT TO GRADES ABOVE
MAJOR GENERAL AND REAR ADMIRAL.—
(1) IN GENERAL.—Chapter 45 of title 10, United States Code, is amended by
adding at the end the following new section:
“§ 777a. Wearing of insignia of higher grade before appointment to a grade above major
general or rear admiral (frocking): authority; restrictions
“(a) AuTHORITY.—AnN officer serving in a grade below the grade of lieutenant general or,
in the case of the Navy, vice admiral, who has been selected for appointment to the grade of
lieutenant general or general, or, in the case of the Navy, vice admiral or admiral, and an officer
serving in the grade of lieutenant general or vice admiral who has been selected for appointment
to the grade of general or admiral, may be authorized, under regulations and policies of the
Department of Defense and subject to subsection (b), to wear the insignia for that higher grade
for a period of up to 14 days before assuming the duties of a position for which the higher grade
is authorized. An officer who is so authorized to wear the insignia of a higher grade is said to be
‘frocked’ to that grade.
“(b) RESTRICTIONS.—AN officer may not be authorized to wear the insignia for a grade as
described in subsection (a) unless—
“(1) the Senate has given its advice and consent to the appointment of the officer

to that grade;
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“(2) the officer has received orders to serve in a position outside the military
department of that officer for which that grade is authorized;
“(3) the Secretary of Defense (or a civilian officer within the Office of the

Secretary of Defense whose appointment was made with the advice and consent of the

Senate and to whom the Secretary delegates such approval authority) has given approval

for the officer to wear the insignia for that grade before assuming the duties of a position

for which that grade is authorized; and
“(4) the Secretary of Defense has submitted to Congress a written notification of
the intent to authorize the officer to wear the insignia for that grade.

“(c) BENEFITS NOT TO BE CONSTRUED AS ACCRUING.—(1) Authority provided to an
officer as described in subsection (a) to wear the insignia of a higher grade may not be construed
as conferring authority for that officer to—

“(A) be paid the rate of pay provided for an officer in that grade having the same
number of years of service as that officer; or
“(B) assume any legal authority associated with that grade.

“(2) The period for which an officer wears the insignia of a higher grade under such

authority may not be taken into account for any of the following purposes:
“(A) Seniority in that grade.
“(B) Time of service in that grade.

“(d) LIMITATION ON NUMBER OF OFFICERS FROCKED.—The total number of officers who
are authorized to wear the insignia for a higher grade under this section shall count against the
limitation in section 777(d) of this title on the total number of officers authorized to wear the

insignia of a higher grade.”.





(2) CLERICAL AMENDMENT.—The table of sections at the beginning of such

chapter is amended by adding at the end the following new item:

“7T77a. Wearing of insignia of higher grade before appointment to a grade above major general or rear admiral
(frocking): authority; restrictions.”.

(b) ELIMINATION OF WAITING PERIOD FOLLOWING CONGRESSIONAL NOTIFICATION FOR
OFFICERS SELECTED FOR APPOINTMENT TO GENERAL AND FLAG OFFICER GRADES BELOW
LIEUTENANT GENERAL AND VICE ADMIRAL.—Section 777(b)(3)(B) of such title is amended by
striking “and a period of 30 days has elapsed after the date of the notification”.

Section-by-Section Analysis

This proposal would revise the authority for officers selected for appointment to general and flag
officer grades to wear insignia of the higher grade before appointment, the practice referred to as
“frocking”.

Subsection (a) of this proposal would authorize the Secretary of Defense to frock an
officer to the grades of lieutenant general or general, or, in the case of the Navy, vice admiral or
admiral, for a period of up to 14 days before the officer assumes the duties of a position to which
the higher grade corresponds. Currently, only officers below the grade of major general (or rear
admiral) may be frocked.

This proposal would allow officers to report for duty wearing the grade insignia required
of their new position. It is critical that our General/Flag Officers (G/FOs) present as robust a
United States military presence as possible to our host nation and international partners. Upon
arrival in theater in an international armed conflict, we must demonstrate our full support and
respect for our partners, and the task at hand, by delivering senior officers of the proper grade.
This first impression is paramount and will leave a lasting impact on our partners and allies. Itis
not enough to later promote an officer. The officer must arrive with the proper credentials.

Without this legislative proposal, G/FOs may arrive at their new duty station wearing a
lower grade insignia until they assume the duties of the new position. This proposal resolves
situations similar to when GEN Petraeus arrived in Iraq as a lieutenant general and could not
wear his 4-star insignia until after he had assumed command of Multi-National Force-Irag. More
recently, the promotion of GEN Stanley McChrystal as Commander, ISAF, further affirmed the
importance of this legislative change. Unless this legislative proposal is enacted, similarly
situated officers will continue to report to their new duty locations to receive briefings about
current operations and interact with our international partners while wearing the insignia of a
lower grade until such time as they formally assume their new duties. The grade of the officer
placed in command clearly communicates our continued commitment to the ongoing conflict and
our international partners. It is essential that the very best initial appearance be made in
interacting with our friends and allies.





The legislative history of 10 U.S.C. 777 shows that although Congress has reservations
about excessive use of frocking authority, they also understand the significance of allowing a
few officers to wear a higher grade earlier than they otherwise would be authorized. In passing
amendments to section 777 as part of the Fiscal Year 1996 National Defense Authorization Act,
the Senate noted that *“certain situations may exist, primarily in the international arena, in which
it may be in the best interest of the United States to frock certain officers, but that such situations
should be viewed as the exception and not the rule.” (See, S. Rept. 104-112 at 240 (1995).) This
legislative proposal is consistent with that sentiment, which the Senate reiterated in the report
accompanying S. 2400 (S. Rept. 108-260) for the FY05 NDAA since it extends only to the most
senior officers and then only for a short period.

In addition to recognizing the international importance of G/FOs arriving in theater
wearing the insignia of their new grade, this legislative proposal demonstrates our commitment
to “take care of Soldiers.” Currently, G/FOs departing for unaccompanied tours (e.g.,
Commander, Multi-National Force-Irag, Commander, International Security Assistance Force
and Commander, Multi-National Security Transition Corps-Iraq), are promoted without family,
friends, and colleagues present. This legislative proposal will provide flexibility to allow senior
officers attaining the pinnacle of military service to have frocking ceremonies at their present
duty locations (but not earlier than 14 days before assuming their new position) surrounded by
family, friends and colleagues.

Although Congress has expressed concern in the past that frocking authority is subject to
abuse, and can distort the assignment and selection process (see, S. Rept. 104-112, at 239-240
(1995)), this legislative proposal is carefully crafted to minimize that risk. This proposal
captures most of the management restrictions enacted to control frocking of officers under 10
U.S.C. 777: the Senate must have already given its advice and consent to the officer’s
appointment; the officer must have orders to serve in a position for which the grade is
authorized; the Secretary of Defense must approve the frocking; and Congress must be notified.
The only modification to the statutory restrictions in place for frocking officers to lower grades is
the removal of the waiting period after congressional notification and the actual frocking
ceremony. This waiting period was removed because this legislative proposal adds an additional
control not in place for frocking officers to lower grades.

Under this legislative proposal an officer may not wear the insignia of the higher grade
more than 14-days before assuming the duties of the position for which the grade is authorized.
If we look to the elevation of GEN Petraeus or GEN McChrystal—recent examples where the
authority to frock an officer to LTG/GEN (or VADM or ADM) could have been appropriate—it
would have been impractical to delay their arrival at their new duty station to allow 30 days to
elapse before they could pin on insignia for their new grade. By limiting the time that they can
wear the insignia of a higher grade to 14 days, this legislative proposal includes an added control
to ensure that the Department does not abuse the authority.

Although a similar legislative proposal was submitted for FYQ9, the previous
administration (the Office of the Vice President) believed that frocking officers to LTG/GEN or
VADM/ADM was inappropriate. We believe that the elevation of GEN Petraeus and GEN





McChrystal demonstrate the appropriateness of frock officers of their stature for short periods of
time. In both those instances, the officers were assuming positions of great prominence in a
foreign country, for which the higher grade could greatly assist their mission in a foreign
country. However, nothing in this proposal would limit its applicability to officers assigned to
deployed positions.

Subsection (b) of this proposal would amend section 777 of title 10, United States Code,
to eliminate the existing 30-day waiting period following notification to Congress of the intent to
frock an officer to the grade of brigadier general or rear admiral (lower half) or major general or
rear admiral. This amendment will ensure consistency across all general and flag officer grades.
This will operationally enhance the Department’s ability to respond to international and joint
warfighting needs by providing for assignment to such billets immediately upon confirmation.

Budgetary Impact: This proposal does not have any budgetary impact. The affected officers
would not receive increased compensation for the higher grade until the effective date of their
appointment.

Changes to Existing Law: This proposal would add a new section 777a to chapter 45 of title
10, United States Code. The text of the new section is shown in full in the text of the legislative
proposal above.

The proposal would also amend section 777 of title 10, United States Code, as follows:

8§ 777. Wearing of insignia of higher grade before promotion (frocking): authority;
restrictions

(a) AuTHORITY.—An officer in a grade below the grade of major general or, in the case of
the Navy, rear admiral, who has been selected for promotion to the next higher grade may be
authorized, under regulations and policies of the Department of Defense and subject to
subsection (b), to wear the insignia for that next higher grade. An officer who is so authorized to
wear the insignia of the next higher grade is said to be “frocked” to that grade.

(b) RESTRICTIONS.—AnN officer may not be authorized to wear the insignia for a grade as
described in subsection (a) unless—

(1) the Senate has given its advice and consent to the appointment of the officer to
that grade;

(2) the officer is serving in, or has received orders to serve in, a position for which
that grade is authorized; and

(3) in the case of an officer selected for promotion to a grade above colonel or, in the
case of an officer of the Navy, a grade above captain—

(A) authority for that officer to wear the insignia of that grade has been
approved by the Secretary of Defense (or a civilian officer within the Office of the





Secretary of Defense whose appointment was made with the advice and consent
of the Senate and to whom the Secretary delegates such approval authority); and

(B) the Secretary of Defense has submitted to Congress a written notification
of the intent to authorize the officer to wear the insignia for that grade-and-a

period-of30-days-has-elapsed-afterthe-date-of-the-rotification.
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SEC. . ONE-YEAR EXTENSION AND ENHANCEMENT OF AUTHORITY TO

PROVIDE REIMBURSEMENT TO CERTAIN COALITION NATIONS

FOR SUPPORT PROVIDED TO UNITED STATES MILITARY

OPERATIONS.

(a) ONE-YEAR EXTENSION OF AUTHORITY.—Subsection (a) of section 1233 of the
National Defense Authorization Act for Fiscal Year 2008 (Public Law 110-181; 122 Stat. 393),
as amended by section 1223 of the National Defense Authorization Act for Fiscal Year 2010
(Public Law 111-84; 123 Stat. 2519), is further amended by striking “by section 1509(5) of the
National Defense Authorization Act for Fiscal Year 2010” and inserting “for fiscal year 2011”.

(b) NoTice To CONGRESS.—Subsection (e) of such section is amended—

(1) by striking “CoNGRESS.—The Secretary of Defense” and inserting
“CONGRESS.—

“(1) IN GENERAL.—The Secretary of Defense” and

(2) by adding at the end the following new paragraph:

“(2) EXCEPTION.—The requirement to provide notice under paragraph (1) shall
not apply with respect to a reimbursement for access based on an international
agreement.”.

Section-by-Section Analysis

This proposal would provide a one-year extension on the use of operation and
maintenance, defense-wide (OMDW) appropriations for the Coalition Support Funds (CSF) and
would exempt CSF reimbursements for access based on an international agreement from the
congressional notification requirement. This would allow the Department of Defense to make
routine payments quickly following each quarter once the access provided under the agreement
is validated. Congress would maintain visibility over these payments through the CSF quarterly

reports.

Budget Implications: The proposal is fully funded through OMDW under the Fiscal Year (FY)
20110verseas Contingency Operations (OCO) budget request, which includes $2 billion for





coalition support, of which $1.6 billion is for the Coalition Support Funds, the subject of this
provision.

RESOURCE REQUIREMENTS ($BILLIONS)

Dash-

FY2011 | FY2012 | FY2013 | FY2014 | Fy2015 | APPropriation | Budget | 1

From Activity | Line

Item

CSE | $1.600 | NA NA NA NA | O&M D-W 04 | DSCA
Totl | $1.600 | NA NA NA NA

Changes to Existing Law: This proposal would amend section 1233 of the National Defense
Authorization Act for Fiscal Year 2008 (Public Law 110-181), as amended by section 1223 of
the National Defense Authorization Act for Fiscal Year 2010 (Public Law 111-84), as follows:

SEC. 1233. REIMBURSEMENT OF CERTAIN COALITION NATIONS FOR SUPPORT

PROVIDED TO UNITED STATES MILITARY OPERATIONS.

() AUTHORITY.—From funds made available for the Department of Defense by
section-1509(5)-of the National Defense-Authorization-Actfor Fiscal-Year2010 for fiscal year
2011 for operation and maintenance, Defense-wide activities, the Secretary of Defense may
reimburse any key cooperating nation for the following:

(1) Logistical and military support provided by that nation to or in connection
with United States military operations in Operation Iraqgi Freedom or Operation Enduring
Freedom.

(2) Logistical, military, and other support, including access, provided by that
nation to or in connection with United States military operations described in paragraph
Q).

(b) OTHER SUPPORT.—Using funds described in subsection (a)(2), the Secretary of
Defense may also assist any key cooperating nation supporting United States military operations
in Operation Iraqi Freedom or Operation Enduring Freedom in Afghanistan through the
following:

(1) The provision of specialized training to personnel of that nation in connection
with such operations, including training of such personnel before deployment in
connection with such operations.

(2) The procurement and provision of supplies to that nation in connection with
such operations.

(3) The procurement of specialized equipment and the loaning of such specialized
equipment to that nation on a nonreimbursable basis in connection with such operations.
(c) AMOUNTS OF REIMBURSEMENT.—

(1) IN GENERAL.—Reimbursement authorized by subsection (a) may be made
in such amounts as the Secretary of Defense, with the concurrence of the Secretary of
State and in consultation with the Director of the Office of Management and Budget, may
determine, based on documentation determined by the Secretary of Defense to adequately
account for the support provided.

(2) SUPPORT.—Support authorized by subsection (b) may be provided in such
amounts as the Secretary of Defense, with the concurrence of the Secretary of State and






in consultation with the Director of the Office of Management and Budget considers
appropriate.
(d) LIMITATIONS.—

(1) LIMITATION ON AMOUNT.—The total amount of reimbursements made
under the authority in subsection (a) during fiscal year 2008 may not exceed
$1,200,000,000. The aggregate amount of reimbursements made under subsection (a) and
support provided under subsection (b) during fiscal year 2010 may not exceed
$1,600,000,000.

(2) PROHIBITION ON CONTRACTUAL OBLIGATIONS TO MAKE
PAYMENTS.—The Secretary of Defense may not enter into any contractual obligation
to make a reimbursement under the authority in subsection (a).

(e) NOTICE TO CONGRESS.—Fhe-Secretary-of Defense

(1) IN GENERAL.—The Secretary of Defense shall notify the appropriate
congressional committees not later than 15 days before making any reimbursement under
the authority in subsection (a) or providing any support under the authority in subsection
(b). In the case of any reimbursement to Pakistan under the authority of this section, such
notice shall be made in accordance with the notice requirements under section 1232(b).

(2) EXCEPTION.—The requirement to provide notice under paragraph (1) shall
not apply with respect to a reimbursement for access based on an international agreement.

() QUARTERLY REPORTS.—The Secretary of Defense shall submit to the appropriate

congressional committees on a quarterly basis a report on any reimbursements made under the
authority in subsection (a), and any support provided under the authority in subsection (b),
during such quarter.

(g) DEFINITION.—In this section, the term “appropriate congressional committees’

means—

(1) the Committee on Armed Services, the Committee on Foreign Affairs, and the
Committee on Appropriations of the House of Representatives; and

(2) the Committee on Armed Services, the Committee on Foreign Relations, and
the Committee on Appropriations of the Senate.






SEC. . ONE-YEAR EXTENSION OF AUTHORITY TO SUPPORT UNIFIED
COUNTER-DRUG AND COUNTERTERRORISM CAMPAIGN IN
COLOMBIA AND CONTINUATION OF NUMERICAL LIMITATIONS
ON ASSIGNMENT OF UNITED STATES PERSONNEL.

Section 1021 of the Ronald W. Reagan National Defense Authorization Act for Fiscal

Year 2005 (Public Law 108-375; 118 Stat. 2042), as most recently amended by section 1011 of

the National Defense Authorization Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat.

2441), is amended in subsections (a)(1) and (c) by striking “2010” and inserting “2011”.

Section-by-Section Analysis

This proposal would extend through fiscal year (FY) 2011 the authorities originally
provided in the Ronald W. Reagan National Defense Authorization Act for FY 2005 that allow
the Department of Defense to support a unified campaign against narcotics trafficking and
activities by organizations designated as terrorist organizations. It also would extend the troop
caps for one additional year. These important authorities provide the Department of Defense
(DoD) the flexibility to use funds appropriated for counter-narcotics activities to support
Colombian efforts against terrorist organizations intimately involved in narcotics activities. This
proposal would permit the DoD to provide support to the Government of Colombia as it
continues to make progress against narco-terrorist organizations. The Revolutionary Armed
Forces of Colombia (FARC) is designated a Foreign Terrorist Organization that uses the
lucrative drug trade to raise funds for its terrorist activities. Although the FARC’s numbers are
down from a high of 18,000 to their current level of approximately 9,000, they have not reached
the point of irreversibility. This is the point at which it would be difficult for the FARC to
reconstitute itself. Our goal is to help the Government of Colombia achieve irreversibility with
the FARC, a terrorist organization operating in our hemisphere.

On November 22, 2004, the President of the United States, in a joint press conference in
Cartagena with Colombian President Uribe, announced that the United States would continue to
support the Government of Colombia in its campaign against narco-terrorism. This commitment
was formalized in the Deputies Committee meeting of October 18, 2005, which directed
continued support to Colombia at levels similar to FY 2005 and FY 2006.

Section 1021 of the Ronald W. Reagan National Defense Authorization Act (NDAA) for
FY 2005 allows DoD funds used for assistance to Colombia to be used to “support a unified
campaign . . . against terrorist organizations such as the Revolutionary Armed Forces of
Colombia (FARC), the National Liberation Army (ELN) and the United Self-Defense Forces of
Colombia (AUC)” in fiscal years 2005 and 2006. Section 1023 of the John Warner National
Defense Authorization Act for FY 2007, section 1023 of the Duncan Hunter National Defense





Authorization Act for FY 2009, and section 1011 of the National Defense Authorization Act for
FY 2010 extended this authority through FY 2010.

Extending these authorities would continue to provide the Command flexibility in
supporting operations in Colombia while adhering to all of the other constraints, such as not
allowing United States military personnel to participate in Colombian military combat
operations. The Command has never reached the 800 military personnel limit contained in the
current authority. During FY 2005, the first year of implementation, the number of military
personnel in Colombia never exceeded 538 and, more recently, average approximately 300 U.S.
military in Colombia.

Budget Implications: There are no cost implications associated with this proposal. The
proposal would extend the authority to use already appropriated counter-narcotics funds to
combat terrorist organizations that are inextricably tied to illicit drug trafficking.

Changes to Existing Law: This section would make the following changes to section 1021 of
the Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005 (Public Law
108-375; 118 Stat. 2042), as amended by section 1023 of the John Warner National Defense
Authorization Act for Fiscal Year 2007 (Public Law 109-364; 120 Stat. 2382), section 1023 of
the Duncan Hunter National Defense Authorization Act for Fiscal Year 2009 (Public Law 110-
417; 122 Stat. 4586), and section 1011 of the National Defense Authorization Act for Fiscal Year
2010 (Public Law 111-84; 123 Stat. 2441):

SEC. 1021. USE OF FUNDS FOR UNIFIED COUNTERDRUG AND
COUNTERTERRORISM CAMPAIGN IN COLOMBIA.

(@) AuTHORITY.—(1) In fiscal years 2005 through 26462011, funds available to the
Department of Defense to provide assistance to the Government of Colombia may be used by the
Secretary of Defense to support a unified campaign by the Government of Colombia against
narcotics trafficking and against activities by organizations designated as terrorist organizations,
such as the Revolutionary Armed Forces of Colombia (FARC), the National Liberation Army
(ELN), and the United Self-Defense Forces of Colombia (AUC).

(2) The authority to provide assistance for a campaign under this subsection includes
authority to take actions to protect human health and welfare in emergency circumstances,
including the undertaking of rescue operations.

(b) ApPPLICABILITY OF CERTAIN LAWS AND LIMITATIONS.—The use of funds pursuant to
the authority in subsection (a) shall be subject to the following:

(1) Sections 556, 567, and 568 of the Foreign Operations, Export Financing, and

Related Programs Appropriations Act, 2002 (Public Law 107-115; 115 Stat. 2160, 2165,

and 2166).

(2) Section 8076 of the Department of Defense Appropriations Act, 2005 (Public

Law 108-287; 118 Stat. 988).

(c) NUMERICAL LIMITATION ON ASSIGNMENT OF UNITED STATES PERSONNEL.—
Notwithstanding section 3204(b) of the Emergency Supplemental Act, 2000 (Division B of
Public Law 106-246; 114 Stat. 575), as amended by the Foreign Operations, Export Financing,
and Related Programs Appropriations Act, 2002 (Public Law 107-115; 115 Stat. 2131), the
number of United States personnel assigned to conduct activities in Colombia in connection with





support of Plan Colombia under subsection (a) in fiscal years 2005 through 206092011 shall be
subject to the following limitations:

(1) The number of United States military personnel assigned for temporary or
permanent duty in Colombia in connection with support of Plan Colombia may not
exceed 800.

(2) The number of United States individual citizens retained as contractors in
Colombia in connection with support of Plan Colombia who are funded by Federal funds
may not exceed 600.

(d) LIMITATION ON PARTICIPATION OF UNITED STATES PERSONNEL.—NO United States
Armed Forces personnel, United States civilian employees, or United States civilian contractor
personnel employed by the United States may participate in any combat operation in connection
with assistance using funds pursuant to the authority in subsection (a), except for the purpose of
acting in self defense or of rescuing any United States citizen, including any United States
Armed Forces personnel, United States civilian employee, or civilian contractor employed by the
United States.

(e) RELATION TO OTHER AUTHORITY.—The authority provided by subsection (a) is in
addition to any other authority in law to provide assistance to the Government of Colombia.

(f) REPORT ON RELATIONSHIPS BETWEEN TERRORIST ORGANIZATIONS IN COLOMBIA AND
FOREIGN GOVERNMENTS AND ORGANIZATIONS.—(1) Not later than 60 days after the date of the
enactment of this Act, the Secretary of State, in consultation with the Secretary of Defense and
the Director of Central Intelligence, shall submit to the congressional defense committees and the
Committee on Foreign Relations of the Senate and the Committee on International Relations of
the House of Representatives a report that describes—

(A) any relationships between foreign governments or organizations and
organizations based in Colombia that have been designated as foreign terrorist
organizations under United States law, including the provision of any direct or indirect
assistance to such organizations; and

(B) United States policies that are designed to address such relationships.

(2) The report under paragraph (1) shall be submitted in unclassified form, but may
include a classified annex.






SEC. . ONE-YEAR EXTENSION OF AUTHORITY FOR JOINT TASK FORCES TO
PROVIDE SUPPORT TO LAW ENFORCEMENT AGENCIES
CONDUCTING COUNTER-TERRORISM ACTIVITIES.

Section 1022(b) of the National Defense Authorization Act for Fiscal Year 2004 (Public

Law 108-136; 10 U.S.C. 371 note), as most recently amended by section 1012(a) of the National

Defense Authorization Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2441), is

amended by striking “2010” and inserting “2011”.

Section-by-Section Analysis
This proposal would extend the current authority through Fiscal Year (FY) 2011. The
current authority, which expires at the end of FY 2010, provides that a joint task force of the

Department of Defense that provides support to law enforcement agencies conducting counter-

drug activities may also provide, subject to all applicable laws and regulations, support to law

enforcement agencies conducting counter-terrorism activities.

Budget Implications: There are no additional resources required to implement this authority. All

costs will be absorbed within the annual appropriations of the Counternarcotics Central Transfer

Account.

Funds used under this authority will be taken from the Drug Interdiction and Counter-Drug
Activities, Defense appropriation.

RESOURCE REQUIREMENTS (SMILLIONS)

FY FY FY FY FY Appropriation | Budget | Dash-1
2011 | 2012 2013 2014 2015 From Activity | Line Item
Central | +1,131 | +1,115 | +1,139 | +1,156 | +1,175 Drug 01 0105D
Transfer Interdiction and
Account Counter Drug
Activities,
Defense
Total +1,131 | +1,115 | +1,139 | +1,156 | +1,175

Changes to Existing Law: This section would make the following changes to section 1022 of
the National Defense Authorization Act for Fiscal Year 2004 (P.L. 108-136; 10 U.S.C. 371

note):

SEC. 1022. AUTHORITY FOR JOINT TASK FORCES TO SUPPORT LAW
ENFORCEMENT AGENCIES CONDUCTING COUNTERTERRORISM
ACTIVITIES.






(a) AuTHORITY.—A joint task force of the Department of Defense that provides support to
law enforcement agencies conducting counter-drug activities may also provide, subject to all
applicable laws and regulations, support to law enforcement agencies conducting counter-
terrorism activities.

(b) AvAILABILITY OF FUNDS.—During fiscal years 2006 through 2048 2011, funds
available to a joint task force to support counter-drug activities may also be used to provide the
counter-terrorism support authorized by subsection (a).

(c) ANNUAL REPORT.—Not later than December 31 of each year after 2008 in which the
authority in subsection (a) is in effect, the Secretary of Defense shall submit to Congress a report
setting forth, for the one-year period ending on the date of such report, the following:

(1) An assessment of the effect on counter-drug and counter-terrorism activities and
objectives of using counterdrug funds of a joint task force to provide counterterrorism
support authorized by subsection (a).

(2) A description of the type of support and any recipient of support provided under
subsection (a).

(3) A list of current joint task forces conducting counterdrug operations.

(d) ConDITIONS.—AnNY support provided under subsection (a) may only be provided in the
geographic area of responsibility of the joint task force.






SEC. . ONE-YEAR EXTENSION OF PAKISTAN COUNTERINSURGENCY FUND.
Section 1224(h) of the National Defense Authorization Act for Fiscal Year 2010 (Public
Law 111-84; 123 Stat. 2521) is amended by striking “September 30, 2010 both places it appears
and inserting “September 30, 2011”.
Section-by-Section Analysis

The Department of Defense’s Pakistan Counterinsurgency Fund (PCF) was established
by provisions of the Supplemental Appropriations Act, 2009 (Public Law 111-32). This
proposal would extend the availability of the PCF, permitting the Department of State (DoS) to
transfer funds from their Fiscal Year (FY) 2011 Pakistan Counterinsurgency Capability Fund
(PCCF) to the Department of Defense (DoD) for execution. This authority to execute the PCF is
presently scheduled to “sunset” on September 30, 2010, though activities that began prior to that
date would be permitted to continue.

Section 204 of the Enhanced Partnership with Pakistan Act of 2009 (P.L. 111-73)
authorizes the Secretary of State to transfer PCCF to PCF for any fiscal year for execution. This
proposal will extend the availability of PCF through FY 2011, to allow DoD to accept any FY
2011 PCCF transfers from DoS.

Budget Implications: This proposal would have no budget implications on DoD. Funds in the
PCF after September 30, 2010 would be those transferred from State.

Changes to Existing Law: This proposal would make the following changes to section 1224 of
the National Defense Authorization Act for Fiscal Year 2010:

SEC. 1224. PAKISTAN COUNTERINSURGENCY FUNDS.

* * * *

(h) SUNSET.—

(1) IN GENERAL.—EXcept as provided in paragraph (2), the authority provided
under this section terminates at the close of September-30,-2010September 30, 2011.

(2) EXCEPTION.—AnNY program supported from amounts in the Fund established
before the close of September-30,-2010September 30, 2011, may be completed after that
date but only using amounts appropriated or transferred to the Fund on or before that
date.
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SEC. . ONE-YEAR EXTENSION OF COMMANDERS’ EMERGENCY RESPONSE

PROGRAM, EXTENSION OF DUE DATE FOR QUARTERLY REPORTS

TO CONGRESS, AND USE OF FUNDS FOR REINTEGRATION

ACTIVITIES IN AFGHANISTAN.

(a) ONE-YEAR EXTENSION OF AUTHORITY.—

(1) AUTHORITY FOR FISCAL YEAR 2011.—Subsection (a) of section 1202 of the
National Defense Authorization Act for Fiscal Year 2006 (Public Law 109-163; 119 Stat.
3455), as most recently amended by section 1222 of the National Defense Authorization
Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2518), is amended—

(A) in the heading, by striking “FiscAL YEAR 2010” and inserting “FISCAL

YEAR 20117;

(B) by striking “During fiscal year 2010, from” and inserting “From”;

(C) by inserting “for fiscal year 2011” after “operation and maintenance”;
and

(D) by inserting “, to remain available for obligation until September 30,

2011,” after “$1,300,000,000".

(2) EFFeCTIVE DATE.—The amendments made by paragraph (1) shall take effect
on October 1, 2010.

(b) EXTENSION OF DUE DATE FOR QUARTERLY REPORTS.—Subsection (b)(1) of such
section is amended by striking “30 days” and inserting “45 days”.
(c) USe OF FUNDS FOR REINTEGRATION ACTIVITIES IN AFGHANISTAN.—
(1) AUTHORITY FOR FISCAL YEAR 2011.—Section 1222(e) of the National Defense

Authorization Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2519) is





amended—
(A) in paragraph (1), by striking “fiscal year 2010 and inserting “fiscal
year 2011”; and
(B) in paragraph (3), by striking “September 30, 2010” and inserting
“September 30, 2011”.
(2) EFFeCTIVE DATE.—The amendments made by paragraph (1) shall take effect
on October 1, 2010.
Section-by-Section Analysis

This proposal would authorize $1.3 billion for the Commanders’ Emergency Response
Program (CERP) in fiscal year (FY) 2011, to remain available for obligation until September 30,
2011. This proposal also would authorize the Secretary of Army to submit the quarterly CERP
reports to Congress within 45 days from the end of the quarter, rather than the 30 days presently
required. The steps involved, the complexity, and the review and coordination processes for the
CERP Quarterly Report preclude the Department of Defense from meeting the present 30-days’
requirement. Changing the requirement to allow 45 days would provide a more realistic due date
for the Department to meet.

In addition, this proposal would authorize the use of CERP funds in FY 2011 for the
Department of Defense to support activities in Afghanistan aimed at reintegrating low to mid-
level former insurgents.

Budget Implications: This proposal would be funded from within Overseas Contingency
Operations appropriations requested in the Administration’s FY 2011 Overseas Contingency
Operations request. The cost is reflected in the following table:

RESOURCE REQUIREMENTS (SMILLIONS

FY FY FY FY FY | Appropriation | Budget Dash-1

2011 2012 | 2013 | 2014 | 2015 From Activity | Line Item
CERP | +1,300 - - - - O&M, Army 01 136
Total | +1,300 - - - - -

Changes to Existing Law: This proposal would make the following changes to section 1202 of
the National Defense Authorization Act for Fiscal Year 2006, as amended:

SEC. 1202. COMMANDERS’ EMERGENCY RESPONSE PROGRAM.

(a) AUTHORITY FOR FISCAL YEAR 2011 FiscALYEAR2010.—During-fiscalyear 2010,
from From funds made available to the Department of Defense for operation and maintenance






for fiscal year 2011, not to exceed $1,300,000,000, to remain available for obligation until
September 30, 2011, may be used by the Secretary of Defense to provide funds—
(1) for the Commanders’ Emergency Response Program; and
(2) for a similar program to assist the people of Afghanistan.
(b) QUARTERLY REPORTS AND BRIEFINGS.—

(1) IN GENERAL.—NOot later than 30-days 45 days after the end of each fiscal-year
quarter of any fiscal year during which the authority under subsection (a) is in effect, the
Secretary of Defense shall submit to the congressional defense committees a report
regarding the source of funds and the allocation and use of funds during that quarter that
were made available pursuant to the authority provided in this section or under any other
provision of law for the purposes of the programs under subsection (a).

(2) ADDITIONAL MATTERS TO BE INCLUDED.— * * *

EE I I I

This proposal also would make the following changes to section 1222 of the National Defense
Authorization Act for Fiscal Year 2010:

SEC. 1222. ONE-YEAR EXTENSION AND EXPANSION OF COMMANDERS’
EMERGENCY RESPONSE PROGRAM.

(a) ONE-YEAR EXTENSION OF AUTHORITY.— * * *

EE I I I

(e) USE OF FUNDS FOR REINTEGRATION ACTIVITIES IN AFGHANISTAN.—

(1) AuTHORITY.—The Secretary of Defense, in coordination with the Government
of Afghanistan and with the concurrence of the Secretary of State, may utilize such funds
as necessary from amounts available for the Commanders’ Emergency Response
Program for fiscal year 2620 2011 to support the reintegration into Afghan society of
those individuals who have renounced violence against the Government of Afghanistan.

(2) QUARTERLY REPORTS.—

(A) IN GENERAL.—The Secretary of Defense shall submit to the
congressional defense committees a report on activities carried out utilizing the
authority of paragraph (1). Such report shall be included in the report required
under section 1202(b) of the National Defense Authorization Act for Fiscal Year
2006 (Public Law 109-163; 119 Stat. 3455), and shall be specifically identified as
having been carried out under the authority of paragraph (1).

(B) CopY oF REPORT.—The Secretary of Defense shall provide the
Committee on Foreign Affairs of the House of Representatives and the
Committee on Foreign Relations of the Senate with a copy of that portion of the
report required by section 1202 of the National Defense Authorization Act for
Fiscal Year 2006 (Public Law 109-163; 119 Stat. 3455) that pertains to
expenditures carried out under the authority of paragraph (1).

(3) EXPIRATION.—The authority to utilize funds under paragraph (1) shall expire
at the close of September 30, 2610 2011.






SEC. . PERMANENT AUTHORITY FOR SECRETARY OF DEFENSE TO
ENGAGE IN COMMERCIAL ACTIVITIES AS SECURITY FOR
INTELLIGENCE COLLECTION ACTIVITIES.

Section 431(a) of title 10, United States Code, is amended by striking the second
sentence.
Section-by-Section Analysis

This provision would amend existing statutory authority for the use by the Department of
Defense (DoD) of intelligence commercial activities (ICAS) as security for intelligence
collection activities by giving the Secretary of Defense permanent authority to approve such
activities.

Since first enacting authority in section 431 of title 10, United States Code, for the
Secretary to approve the use by DoD entities of ICAs as security for intelligence collection
activities in 1991, Congress has extended this authority six times, in increments of 2, 3, or 4
years, with the current authority set to expire on December 31, 2010. This is now a mature
program that should be permanently authorized. Regular reports to Congress enable effective
congressional oversight, making periodic reauthorization unnecessary.

Budget Implications: There is no cost implication associated with this proposal. Section 432 of
title 10, United States Code, provides that funds generated by ICAs may be used to offset
necessary and reasonable expenses arising from that activity, with excess funds to be deposited

in the Treasury as miscellaneous receipts.

Changes to Existing Law: This proposal would make the following change to 10 U.S.C. 431:

§ 431. Authority to engage in commercial activities as security for intelligence collection
activities
(a) AuTHORITY.—The Secretary of Defense, subject to the provisions of this subchapter,
may authorize the conduct of those commercial activities necessary to provide security for
authorized intelligence collection activities abroad undertaken by the Department of Defense. Ne

(b) INTERAGENCY COORDINATION AND SUPPORT.—ANY such activity shall—

(1) be coordinated with, and (where appropriate) be supported by, the Director of
the Central Intelligence Agency; and

(2) to the extent the activity takes place within the United States, be coordinated
with, and (where appropriate) be supported by, the Director of the Federal Bureau of
Investigation.
(c) DEFINITIONS.—In this subchapter:

(1) The term “commercial activities” means activities that are conducted in a
manner consistent with prevailing commercial practices and includes -





(A) the acquisition, use, sale, storage and disposal of goods and services;

(B) entering into employment contracts and leases and other agreements
for real and personal property;

(C) depositing funds into and withdrawing funds from domestic and
foreign commercial business or financial institutions;

(D) acquiring licenses, registrations, permits, and insurance; and

(E) establishing corporations, partnerships, and other legal entities.
(2) The term “intelligence collection activities” means the collection of foreign

intelligence and counterintelligence information.
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SEC. . PILOT PROGRAM FOR PARTNER LANGUAGE TRAINING CENTER
EUROPE.

(a) PiLoT PROGRAM AUTHORIZED.—The Secretary of Defense may carry out a pilot
program to provide English and strategic foreign language training and education to military
officers and defense and security civilian government officials of a foreign country to increase
the capacity of foreign countries to operate with the United States in counter-terrorism, stability,
contingency or other military operations.

(b) LimiTs oN COMMENCEMENT AND DURATION OF PROGRAM.—The Secretary of Defense
may not commence the pilot program before October 1, 2010, and the authority of under section
shall expire on September 30, 2012.

(c) REGULATIONS.—The administration of the Partner Language Training Center Europe
under this section shall be carried out under regulations prescribed by the Secretary.

(d) PARTICIPATION.—Participants in activities of the Partner Language Training Center
Europe may include military officers and defense and security civilian government officials of a
foreign country, with the concurrence of the Secretary of State, and United States military and
civilian government personnel.

(e) EMPLOYMENT AND COMPENSATION OF FACULTY.—The Secretary may, subject to the
availability of appropriations—

(1) employ a Director, a Deputy Director, and as many civilians as professors,
instructors, and lecturers as the Secretary considers necessary; and
(2) prescribe the rates of basic pay of such persons.

(f) PAYMENT OF COSTS.—
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(1) Participation in activities of the Partner Language Training Center Europe
shall be on a reimbursable basis (or by payment in advance), except in a case in which
reimbursement is waived in accordance with paragraph (3).

(2) Payment of costs that are not waived may be made by a foreign participant,
the government of a participant, by a Department or agency of the United States other
than the Department of Defense, or from another foreign government, a foundation or
other charitable organization, or an individual, in the United States or in a foreign
country.

(3) The Secretary of Defense may, with the concurrence of the Secretary of State,
waive reimbursement of the costs of activities of the Partner Language Training Center
Europe for foreign military officers and foreign defense and security civilian government
officials if the Secretary determines that the attendance of such personnel without
reimbursement is in the national security interest of the United States. Costs for which
reimbursement is waived pursuant to this paragraph shall be paid from appropriations
available to the Partner Language Training Center Europe.

(4) Funds accepted for the payment of costs shall be credited to the appropriation
then currently available to the Department of Defense for the activities of the Partner
Language Training Center Europe. Funds so credited shall be merged with the
appropriation to which credited and shall be available for the same purposes and same

period as the appropriation with which merged.

Section-by-Section Analysis

This proposal would authorize the Secretary of Defense to conduct a two-year pilot
program to provide English and strategic foreign language training and education to foreign
partner personnel. There is no current authority in Title 10 for the Secretary to provide such





education and training to foreign partner personnel. It also would enable the Partner Language
Training Center Europe (PLTCE) to expand English and strategic language (e.g., Pashto, Farsi,
Avrabic, etc.) instruction from only U.S. personnel to include foreign partner personnel, in order
to increase their operational effectiveness as United States coalition partners in stability, counter-
terrorism, or other military operations. Lessons learned from recent operations in Afghanistan
include observations that coalition forces are far more effective when they speak the languages
of their area of operations. Most coalition partners lack the capacity to teach these foreign
languages, and many lack the expertise to teach tactical/operational military English in their
defense-sponsored language schools. This authority complements existing authority to provide
and fund training of U.S. military members and Department of Defense civilian personnel. On a
reimbursable basis, training could also be provided to civilian personnel of other U.S.
departments or agencies, such as the Department of State or the Department of Homeland
Defense.

already available.

coalition capability, the net impact would be to decrease the requirement for U.S. forces.

Our partners themselves assemble units and assign individuals, frequently on a volunteer
basis, for deployment to coalition and cooperative activities on very short notice. PLTCE could
respond with tailored language courses in 2-3 months, and even faster, if an extant course is

Although a few countries (Poland, Slovenia, and Latvia) are reimbursing PLTCE for both
English and foreign language courses, others are incapable, prior to deployments, of identifying
and programming national funds to support language training. Rather, local commanders often
provide the funds, to the detriment of other operational requirements. We believe several
additional coalition partners would avail themselves of targeted language training if PLTCE were
able to waive reimbursement of costs. For a relatively modest investment in building this key

Budget Implications: PLTCE is funded within the Regional Centers funding line. No new

resources are added for this initiative.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY Appropriation | Budget | Dash-1
2011 | 2012 2013 2014 2015 From Activity | Line Item
Regional | +94.7 | +97.0 | +99.1 | +101.1 | +103.4 Oo&M, DW 04 AGTD
Centers
Total +94.7 | +97.0 | +99.1 | +101.1 | +1034

Changes to Existing Law:

This proposal would create a new stand-alone statutory provision.
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SEC. . RATE OF OVERTIME PAY FOR UNITED STATES DEPARTMENT OF
THE NAVY EMPLOYEES PERFORMING WORK ABOARD, OR
DOCKSIDE IN SUPPORT OF, THE NUCLEAR AIRCRAFT CARRIER
HOME-PORTED IN JAPAN.

(a) OVERTIME PAY AT TIME-AND-A-HALF RATE.—Section 5542(a) of title 5, United
States Code, is amended by adding at the end the following new paragraph:

“(6)(A) Notwithstanding paragraphs (1) and (2), for an employee of the

Department of the Navy who is assigned to temporary duty to perform work aboard, or

dockside in direct support of, the nuclear aircraft carrier that is home-ported in Japan and

who would be nonexempt under the Fair Labor Standards Act but for the application of
the foreign area exemption in section 13(f) of that Act (29 U.S.C. 213(f)), the overtime
hourly rate of pay is an amount equal to one and one-half times the hourly rate of basic
pay of the employee, and all that amount is premium pay.

“(B) Subparagraph (A) shall expire on September 30, 2014.”.

(b) REPORT.—The Secretary of the Navy shall submit to the Secretary of Defense and the
Director of the Office of Personnel Management a report that (1) addresses use of paragraph
(6)(A) of section 5542(a) of title 5, United States Code, as added by subsection (a), including
associated costs, and (2) provides a recommendation on whether an extension of the provisions
of that paragraph is needed.

Section-by-Section Analysis

The proposed legislative language would authorize General Schedule (GS) Department of
the Navy employees who are working aboard, or dockside in direct support of, the forward-
deployed nuclear carrier home-ported in Japan, and who would be nonexempt under the Fair
Labor Standards Act (FLSA) but for application of the Foreign Area Exemption of that Act, to

earn overtime at the rate of one and one-half times their hourly rate of basic pay while the carrier
is in Japan. The proposal is needed because the FLSA Foreign Area Exemption provides that an





employee in a foreign area (which would include Japan) that would otherwise be covered by the
FLSA is not covered by the FLSA’s mandatory requirement to pay not less than time and a half
for overtime work, 29 U.S.C. 213(f), and, instead would be covered by 5 U.S.C. 5542. Section

5542 of title 5 provides that an employee is only eligible to earn overtime at the greater of their

regular hourly rate of basic pay or time and half the hourly rate of a GS-10, step 1.

The FLSA Foreign Area Exemption means that a Department of the Navy GS employee
would be changed from FLSA-nonexempt (covered by FLSA) to FLSA-exempt (not covered by
FLSA) and have a capped overtime rate that could result in the GS employee receiving less than
time and a half for overtime work. This is because under the FLSA when the employee performs
work in a foreign country, including foreign country territorial waters or within a territory under
the jurisdiction of the United States (other than certain such territories named in the act), whether
while permanently stationed in such foreign locale or while travelling where the temporary duty
station is in such areas, their overtime pay is governed by 5 CFR 551.212 and the FLSA Foreign
Area Exemption (29 U.S.C. 213(f)). When working in such designated overseas areas, the GS
employee is entitled to earn overtime, but the rate may be less than the time and a half rate the
same GS employee would earn when performing work within the United States. Overtime for
GS employees covered by these provisions is paid pursuant to 5 U.S.C. 5542, which provides
that an employee paid above the rate for GS-10, step 1, is eligible to earn the greater of the
employee’s hourly rate of basic pay or time and a half the hourly rate of a GS-10, step 1. The
result is that the higher graded the employee, the bigger the discrepancy between the overtime
rate for work performed in the United States and the rate paid in a foreign country.

The application of the Foreign Area Exemption to the travelling Naval Shipyard GS
employees is particularly inequitable and has the potential to impact work being done on, or in
support of, the current forward deployment of a nuclear carrier to Yokosuka, Japan. While the
nuclear carrier home-ported in Japan is currently forward-deployed there, a peak manning of 500
to 600 Naval Shipyard employees will travel to Japan to perform a major availability every year
from January to April. As a result, one week the GS employees will be FLSA-nonexempt
(covered by FLSA) and earn overtime at the time and a half rate like their fellow Naval Shipyard
employees, and the next week, when sent to a foreign area to perform identical work, the same
GS employee will be FLSA-exempt (not covered by FLSA) and can be paid a capped overtime
hourly rate. This reduction in pay will come after these travelling employees have left the
comfort of their homes and families, to go work long hours in an overseas location in support of
our national security. This problem can be corrected by providing, as the proposal does, that the
Navy will pay them an overtime rate of time and a half of their basic pay hourly rate. In other
words, the employees will still be FLSA-exempt, but the title 5 overtime hourly rate cap will be
made inapplicable. (We note that the uncapped title 5 overtime rate may be slightly less than the
FLSA overtime rate the employee is paid in the United States.)

The work to be done by these employees plays a critical, ongoing role in maintaining the
readiness and mission capabilities of our Nation's forward-deployed vessels. The forward-
deployed nuclear carrier home-ported in Japan is uniquely situated in a foreign country, and
represents critical national assets which allow the United States to promptly and powerfully
respond to any emerging issues of national interest in that region of the world. The highly-
skilled Navy employees doing this critical work on this vessel in Japan are being asked to leave





their families and homes, often for extended periods, in order to continue to accomplish the
planned work needed to keep the vessel mission-ready.

This is a known annual requirement to support a forward-deployed mission in a country
where we do not have the organic capacity permanently stationed to meet lifecycle maintenance
requirements. The repairs and maintenance work are sufficiently extensive and complex that
they require performance at the depot level, by the Naval Shipyards. Moreover, there are unique
challenges in sustaining a mobile workforce of sufficient numbers and skill mix that will support
accomplishing the annual maintenance availability in a manner that maintains or enhances the
U.S. Navy’s relationship with Japan. Mobilizing and maintaining the peak manning of 500 to
600 employees necessary to accomplish this annual requirement will involve several of the naval
shipyards, which further complicates the movement of employees in response to fluctuating
needs for resources. This proposal will allow this work that protects the nation’s security
interests to continue undisturbed by permitting the Navy to equitably compensate the Naval
Shipyard employees, while they are in Japan. Since no other nuclear carrier is forward-deployed
in a foreign country, there is no need to extend this proposal beyond those working on the
nuclear carrier home-ported in Japan.

Budget Implications: The Department of Defense estimates that the total cost of this proposed
legislative change to the Navy for 2011, and each subsequent year thereafter, would be between
$115,000 and $125,000. The resource requirements are reflected below and are budgeted:

RESOURCE REQUIREMENTS ($MILLIONS) (Navy only)

FY | FY | FY FY | FY |Appropriation| Budget le‘?:e'l
2011 | 2012 | 2013 | 2014 | 2015 To Activity | -0
Total | .1 1 1 1 1 O&M,N 01 1B4B

Changes to Existing Law: This proposal would make the following changes to section 5542 of
title 5, United States Code:

8 5542. Overtime rates; computation

(@) For full-time, part-time and intermittent tours of duty, hours of work officially ordered
or approved in excess of 40 hours in an administrative workweek, or (with the exception of an
employee engaged in professional or technical engineering or scientific activities for whom the
first 40 hours of duty in an administrative workweek is the basic workweek and an employee
whose basic pay exceeds the minimum rate for GS-10 (including any applicable locality-based
comparability payment under section 5304 or similar provision of law and any applicable special
rate of pay under section 5305 or similar provision of law) for whom the first 40 hours of duty in
an administrative workweek is the basic workweek) in excess of 8 hours in a day, performed by
an employee are overtime work and shall be paid for, except as otherwise provided by this
subchapter, at the following rates:






(6)(A) Notwithstanding paragraphs (1) and (2), for an employee of the
Department of the Navy who is assigned to temporary duty to perform work aboard, or
dockside in direct support of, the nuclear aircraft carrier that is home-ported in Japan and
who would be nonexempt under the Fair Labor Standards Act but for the application of
the foreign area exemption in section 13(f) of that Act (29 U.S.C. 213(f)), the overtime
hourly rate of pay is an amount equal to one and one-half times the hourly rate of basic
pay of the employee, and all that amount is premium pay.

(B) Subparagraph (A) shall expire on September 30, 2014.

* * * * *
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SEC. . RECOVERY OF MISSING DEPARTMENT OF DEFENSE PROPERTY.

(a) IN GENERAL.—Section 2789 of title 10, United States Code, is amended to read as
follows:

“8 2789. Recovery of Department of Defense property: unauthorized or improper
disposition

“(a) PrRoHIBITIONS.—NO0 member of the armed forces, civilian employee of the
Government, employee or agent of a contractor, or any other person may sell, lend, pledge,
barter, give, transfer, or otherwise dispose of any clothing, arms, articles, equipment, or any
other military or Department of Defense property—

“(1) to any person not authorized to receive the property in accordance with
applicable requirements established by the Department of Defense or a component
thereof; or

“(2) in violation of applicable demilitarization regulations of the Department of
Defense or a component thereof.

“(b) SEIZURE OF IMPROPERLY DISPOSED OF PROPERTY.—If a member of the armed forces,
civilian employee of the Government, employee or agent of a contractor, or any other person has
improperly disposed of military or Department of Defense property in violation of subsection (a),
any civil or military officer of the United States or any State or local law enforcement official
may seize the property, wherever found. Title to military or Department of Defense property
disposed of in violation of subsection (a) remains with the United States. Possession of such
property by a person who is neither a member of the armed forces nor an official of the United

States is prima facie evidence that the property has been disposed of in violation of subsection

@).
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“(c) DELIVERY OF SEIZED PROPERTY.—AnNY official who seizes property under subsection
(b) and is not authorized to retain it for the United States shall immediately deliver the property
to an authorized member of the armed forces or other authorized official of the Department of
Defense or the Department of Justice.

“(d) RETROACTIVE ENFORCEMENT AUTHORIZED.—This section shall apply to any
military or Department of Defense property which was the subject of unauthorized disposition
any time after January 1, 2002. This section shall apply to significant military equipment which
was the subject of unauthorized disposition at any time.

“(e) SEVERABILITY CLAUSE.—In the event that any portion of this section is held
unenforceable, all other portions of this section shall remain in full force and effect.

“(f) DEFINITION.—In this section, the term ‘significant military equipment’ means
defense articles on the United States Munitions List for which special export controls are
warranted because of their capacity for substantial military utility or capability.”.

(b) CLERICAL AMENDMENT.—The item relating to such section in the table of sections at

the beginning of chapter 165 of such title is amended to read as follows:

“2789. Recovery of Department of Defense property: unauthorized or improper disposition.”.

Section-by-Section Analysis

As documented in Government Accountability Office reports GAO-08-644T, “Internet
Sales—Undercover Purchases on eBay and Craigslist Reveal a Market for Sensitive and Stolen
U.S. Military Items,” dated April 10, 2008, and GAO-05-277, “DOD Excess Property—
Management Control Breakdowns Result in Substantial Waste and Inefficiency,” dated May
2005, certain military and Department of Defense (DoD) property that is inappropriate for non-
official use is nonetheless available for sale to the general public. Although Congress has
provided some authority to recover missing military property under the current version of section
2789 of title 10, United States Code (section 2789), that authority does not reach the majority of
improperly disposed DoD property. The proposed section would replace the current statute with
comprehensive language that would cover military and other DoD property improperly disposed
by DoD civilians, contractors, and any other person, in addition to members of the armed forces.





The proposed section also would make it clear that there is no such thing as a "bona fide
purchaser without notice"” of improperly disposed DoD property.

The problem of missing and improperly disposed DoD property is well documented in
GAO reports GAO-08-644T and GAO-05-277. These reports also address the risks associated
with the failures of Government and contractor personnel to demilitarize DoD property in
accordance with DOD 4160.21-M-1, the Defense Demilitarization Manual. Losses included
nearly 150 chemical and biological protective suits, more than 70 units of body armor, and five
guided missile warheads. See GAO-05-277. In addition, the Government Liquidation Web site
sold over 2,500 sensitive DoD items to nearly 80 individuals between November 2005 and June
2006. GAO undercover investigators, moreover, were able to purchase such items from the site.
Items that should not have been sold to the public included small arms protective inserts, a time-
selector unit (used to ensure the accuracy of computer-based equipment, including global
positioning systems and system-level clocks), and digital microcircuits used in F-14 fighter
aircraft. Iran is the principal buyer of F-14 parts.

Some additional examples of the hazards posed by improperly disposed DoD property
include the use, by Taliban fighters, of American infrared uniform patches, available on the
internet, to avoid American attacks and to get close to American targets (Afghanistan, June
2009); the use of stolen military uniforms by Al Qaeda to execute an attack on the American
Embassy in Yemen, resulting in the death of sixteen people (September 2008); the use, by
insurgents in Karbala, Irag, of American military uniforms to enter a U.S. military compound,
resulting in the deaths of five American service members (January 2007); and the use of
American military-grade communications systems, available online, to coordinate terrorist
attacks in ten locations in Mumbai, India, resulting in 173 deaths and 308 injuries (November
2008).

Although GAO has confirmed that DoD has made significant improvements to prevent
the sale of sensitive DoD items through the Government Liquidation Web site, (see GAO-08-
644T), and DoD is working to put a stop to the improper disposal of property, it remains
imperative for DoD to recover that property. DoD property that is stolen, not demilitarized, or
otherwise improperly disposed of, can be used to harm U.S. interests -- including troops, law
enforcement and the general public -- or those of our allies. Such property can be disassembled
and reverse-engineered to create countermeasures and to develop comparable technology for use
against American interests. It can also be easily transferred overseas without export controls.
The theft or improper disposal of taxpayer-funded DoD property also generates waste, in the
event that the property must be replaced.

The current version of section 2789 limits the authority to rapidly recover DoD property
to clothing, arms, or equipment "furnished to a member of the armed forces" and improperly
disposed of by the member to whom the property was furnished. Authority does exist to recover
property improperly disposed of by DoD civilians, employees of contractors, or other persons.
Such property is ultimately recovered from these non-uniformed individuals, but the time lag
results in a risk to our National Defense. The proposal will enable expedited recovery by
removing existing limitations on the expedited recovery process. Additionally, section 2789
does not provide authority to rapidly recover property other than individual equipment furnished





to the member of the armed forces improperly disposing of it. Current conflicts in Iraq and
Afghanistan further necessitate the expeditious recovery of all missing DoD property.

Accordingly, the proposed replacement for section 2789 would authorize seizure of
improperly disposed DoD property, including non-demilitarized or insufficiently demilitarized
DoD property. This section also would establish that neither action by unauthorized personnel,
nor inaction by authorized personnel, creates a property interest in improperly disposed DoD
property, even if the person in possession claims to be, or was, a bona fide purchaser. In
addition, this section would authorize state and local law-enforcement officials to act as agents of
the Federal Government to help recover misappropriated and improperly disposed military items,
because state and local officials are most likely to encounter DoD property while it is still located
in the United States. By virtue of these provisions, the new section would increase the chance
that DoD property would be recovered before it could be used against the United States, its
troops, its allies, or its citizens.

This section would ease the prosecution of any military officers, enlisted members, DoD
civilian employees, employees of contractors, and any other persons who misappropriated
military or DoD property. The section would not obviate due process in resolving questions of
title to property, but would merely act to postpone due process until after the property had been
seized. This section would allow for the immediate recovery of military or DoD property. With
respect to persons, other than military personnel and officials of the United States, from whom
such property was recovered, the section would shift the burden of proof to establish that the
property was not the subject of improper disposition and was lawfully possessed by that person
in its current condition.

This section would apply retroactively to all misappropriated or improperly disposed
military and DoD property during the period of the current conflicts in Afghanistan and Iraq, as
well as any future conflicts. In addition, to address the unusual risks associated with improper
disposition of significant military equipment on the United States Munitions List, the section
would apply retroactively, without limitation, to those items.

This section would include a severability clause to ensure that the rest of the section
would remain in full force and effect in the event any portion of it should be found to be
unenforceable.

Budget Implications: There are no budgetary implications associated with this section. This
legislation will allow for the seizure of DoD property earlier in the process. This significantly
reduces the amount of time that this property is illegally in the hands of others thereby mitigating
harm caused by terrorist and criminal groups who have used DoD property in the past to conduct
operations against the United States, its allies, and/or its citizens. This proposal only impacts the
timing of actions that are already occurring and thus will not result in any additional costs.

Changes to Existing Law: This proposal would make the following change to title 10, United
States Code:

ndividualeaui : herized disoasi





8§ 2789. Recovery of Department of Defense property: unauthorized or improper

disposition

(a) PROHIBITIONS.—No member of the armed forces, civilian employee of the
Government, employee or agent of a contractor, or any other person may sell, lend, pledge,
barter, give, transfer, or otherwise dispose of any clothing, arms, articles, equipment, or any
other military or Department of Defense property —

(1) to any person not authorized to receive the property in accordance with
applicable requirements established by the Department of Defense or a component
thereof; or

(2) in violation of applicable demilitarization regulations of the Department of
Defense or a component thereof.

(b) SEIZURE OF IMPROPERLY DISPOSED OF PROPERTY.—If a member of the
armed forces, civilian employee of the Government, employee or agent of a contractor, or any
other person has improperly disposed of military or Department of Defense property, in violation
of subsection (a), any civil or military officer of the United States or any State or local law
enforcement official may seize the property, wherever found. Title to military or Department of
Defense property, disposed of in violation of subsection (a), remains with the United States
Government. Possession of such property by a person who is neither a member of the armed
forces nor an official of the United States is prima facie evidence that the property has been
disposed of in violation of subsection (a).

(c) DELIVERY OF SEIZED PROPERTY.—Any official who seizes property under
subsection (b) and is not authorized to retain it for the United States, shall immediately deliver
the property to an authorized member of the armed forces or other authorized official of the
Department of Defense or the Department of Justice.

(d) RETROACTIVE ENFORCEMENT AUTHORIZED.—This section shall apply to
any military or Department of Defense property which was the subject of unauthorized
disposition any time after January 1, 2002. This section shall apply to significant military
equipment which was the subject of unauthorized disposition at any time.






(e) SEVERABILITY CLAUSE.—In the event that any portion of this section is held
unenforceable, all other portions of this section shall remain in full force and effect.

(f) DEFINITION.—In this section, the term “significant military equipment” means
defense articles, on the United States Munitions List, for which special export controls are
warranted because of their capacity for substantial military utility or capability.
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SEC. . REFORM OF OFFENSES RELATING TO RAPE, SEXUAL ASSAULT, AND
OTHER SEXUAL MISCONDUCT UNDER UNIFORM CODE OF
MILITARY JUSTICE.
(a) RAPE AND SEXUAL ASSAULT GENERALLY.—Section 920 of title 10, United States
Code (article 120 of the Uniform Code of Military Justice), is amended as follows:
(1) REVISED OFFENSE OF RAPE.—Subsection (a) is amended to read as follows:
“(a) RAPE.—ANnNY person subject to this chapter who commits a sexual act upon another
person by—
(1) using unlawful force against that other person;
*(2) using force causing or likely to cause death or grievous bodily harm to any
person;
“(3) threatening or placing that other person in fear that any person will be
subjected to death, grievous bodily harm, or kidnapping;
“(4) first rendering that other person unconscious; or
“(5) administering to that other person by force or threat of force, or without the
knowledge or consent of that person, a drug, intoxicant, or other similar substance and
thereby substantially impairing the ability of that other person to appraise or control
conduct;
is guilty of rape and shall be punished as a court-martial may direct.”.
(2) REPEAL OF PROVISIONS RELATING TO OFFENSES REPLACED BY NEW ARTICLE
120b.—Subsections (b), (d), (f), (9), (i), (j), and (o) are repealed.
(3) REVISED OFFENSE OF SEXUAL ASSAULT.—Subsection (c) is redesignated as

subsection (b) and is amended to read as follows:
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“(b) SEXUAL AssAULT.—ANY person subject to this chapter who—

(1) commits a sexual act upon another person by—

“(A) threatening or placing that other person in fear (other than by
threatening or placing that other person in fear that any person will be subjected to
death, grievous bodily harm, or kidnapping);

*(B) causing bodily harm to that other person;

*(C) making a fraudulent representation that the sexual act served a
professional purpose when it served no professional purpose; or

“(D) inducing a belief by any artifice, pretense, or concealment that the
person is another person;

*(2) commits a sexual act upon another person when the person knows or
reasonably should know that the other person is asleep, unconscious, or otherwise
unaware that the sexual act is occurring; or

“(3) commits a sexual act upon another person when the other person is incapable
of consenting to the sexual act due to—

“(A) impairment by any drug, intoxicant, or other similar substance, and
that condition was known or reasonably should have been known by the person;
or

“(B) a mental disease or defect, or physical disability, and that condition was known or
reasonably should have been known by the person is guilty of sexual assault and shall be
punished as a court-martial may direct.”.

(4) AGGRAVATED SEXUAL CONTACT.—Subsection (e) is redesignated as

subsection (c) and is amended—
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(A) by striking “engages in” and inserting “commits”; and
(B) by striking “with” and inserting “upon”.
(5) ABUSIVE SEXUAL CONTACT.—Subsection (h) is redesignated as subsection (d)
and is amended—
(A) by striking “engages in” and inserting “commits”;
(B) by striking “with” and inserting “upon”; and
(C) by striking “subsection (c) (aggravated sexual assault)” and inserting
“subsection (b) (sexual assault)”.
(6) REPEAL OF PROVISIONS RELATING TO OFFENSES REPLACED BY NEW ARTICLE
120c.—Subsections (k), (1), (m), and (n) are repealed.
(7) PROOF OF THREAT.—Subsection (p) is redesignated as subsection (e) and is
amended—
(A) by striking “the accused made” and inserting “a person made”;
(B) by striking “the accused actually” and inserting “the person actually”;
and
(C) by inserting before the period the following: “or had the ability to
carry out the threat”.
(8) DErFENSES.—Subsection (q) is redesignated as subsection (f) and is amended
to read as follows:
“(f) DEFENSES.—ANnN accused may raise any applicable defenses available under this
chapter or the Rules for Court-Martial. Marriage is not a defense for any conduct in issue in any

prosecution under this section.”.
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(9) PROVISIONS RELATING TO AFFIRMATIVE DEFENSES.—Subsections (r) and (S) are
repealed.

(10) DerFINITIONS.—Subsection (t) is redesignated as subsection (g) and is
amended—

(A) in paragraph (1)(B), by striking “a hand or finger” and inserting “any
part of the body”;

(B) by striking paragraph (2) and inserting the following:

*(2) SEXUAL CONTACT.—The term *sexual contact’ means—

“(A) touching, or causing another person to touch, either directly or
through the clothing, the genitalia, anus, groin, breast, inner thigh, or buttocks of
any person, with an intent to abuse, humiliate or degrade any person; or

“(B) any touching, or causing another person to touch, either directly or
through the clothing, any body part of any person, if done with an intent to arouse
or gratify the sexual desire of any person.

Touching may be accomplished by any part of the body.”;

(C) by striking paragraph (4) and redesignating paragraph (3) as paragraph
(4);

(D) by redesignating paragraph (8) as paragraph (3), transferring that
paragraph so as to appear after paragraph (2), and amending that paragraph by
inserting before the period at the end the following: *, including any
nonconsensual sexual act or nonconsensual sexual contact”;

(E) in paragraph (4), as redesignated by subparagraph (C), by striking the

last sentence;
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(F) by striking paragraphs (5) and (7);

(G) by redesignating paragraph (6) as paragraph (7);

(H) by inserting after paragraph (4), as redesignated by subparagraph (C),
the following new paragraphs (5) and (6):
“(5) FORCE.—The term “force’ means—

“(A) the use of a weapon;

“(B) the use of such physical strength or violence as is sufficient to
overcome, restrain, or injure a person; or

*(C) inflicting physical harm sufficient to coerce or compel submission by
the victim.
“(6) UNLAWFUL FORCE.—The term ‘unlawful force’ means an act of force done

without legal justification or excuse.”;
() in paragraph (7), as redesignated by subparagraph (G)—
(i) by striking “under paragraph (3)” and all that follows through
“contact),”; and
(i) by striking “death, grievous bodily harm, or kidnapping” and

inserting “the wrongful action contemplated by the communication or

action.”;

(J) by striking paragraphs (9) through (13);

(K) by redesignating paragraph (14) as paragraph (8) and in that
paragraph—

(i) by inserting “(A)” before “The term”;
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(i) by striking “words or overt acts indicating” and “sexual” in the
first sentence;

(i) by striking “accused’s” in the third sentence;

(iv) by inserting “or social or sexual” before “relationship” in the
fourth sentence;

(v) by striking “sexual” before “conduct” in the fourth sentence;

(vi) by striking “A person cannot consent” and all that follows
through the period; and

(vii) by adding at the end the following new subparagraphs:

“(B) A sleeping, unconscious, or incompetent person cannot consent. A person
cannot consent to force causing or likely to cause death or grievous bodily harm or to
being rendered unconscious. A person cannot consent while under threat or in fear or
under the circumstances described in subparagraph (C) or (D) of subsection (b)(1).

“(C) Lack of consent may be inferred based on the circumstances of the offense.
All the surrounding circumstances are to be considered in determining whether a person
gave consent, or whether a person did not resist or ceased to resist only because of
another person’s actions.”; and

(L) by striking paragraphs (15) and (16).

(11) SECTION HEADING.—The heading of such section (article) is amended to read

as follows:
“§ 920. Art. 120. Rape and sexual assault generally™.
(b) RAPE AND SEXUAL ASSAULT OF A CHILD.—Chapter 47 of title 10, United States Code

(the Uniform Code of Military Justice), is amended by inserting after section 920a (article 120a)
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the following new section:
“8 920b. Art. 120b. Rape and sexual assault of a child

“(a) RAPE OF A CHILD.—ANnY person subject to this chapter who—

(1) commits a sexual act upon a child who has not attained the age of 12 years;
or
*(2) commits a sexual act upon a child who has attained the age of 12 years by—
“(A) using force against any person;
“(B) threatening or placing that child in fear;
“(C) rendering that child unconscious; or
“(D) administering to that child a drug, intoxicant, or other similar
substance;
is guilty of rape of a child and shall be punished as a court-martial may direct.

“(b) SEXUAL ASSAULT OF A CHILD.—Any person subject to this chapter who commits a
sexual act upon a child who has attained the age of 12 years is guilty of sexual assault of a child
and shall be punished as a court-martial may direct.

“(c) SEXUAL ABUSE OF A CHILD.—Any person subject to this chapter who commits a
lewd act upon a child is guilty of sexual abuse of a child and shall be punished as a court-martial
may direct.

“(d) AGE OF CHILD.—

“(1) UNDER 12 YEARS.—In a prosecution under this section, it need not be proven
that the accused knew the age of the other person engaging in the sexual act or lewd act.

It is not a defense that the accused reasonably believed that the child had attained the age

of 12 years.
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“(2) UNDER 16 YEARS.—In a prosecution under this section, it need not be proven
that the accused knew that the other person engaging in the sexual act or lewd act had not
attained the age of 16 years, but it is a defense in a prosecution under subsection (b)
(sexual assault of a child) or subsection (c) (sexual abuse of a child), which the accused
must prove by a preponderance of the evidence, that the accused reasonably believed that
the child had attained the age of 16 years, if the child had in fact attained at least the age
of 12 years.

“(e) PROOF OF THREAT.—In a prosecution under this section, in proving that a person
made a threat, it need not be proven that the person actually intended to carry out the threat or
had the ability to carry out the threat.

“(f) MARRIAGE.—In a prosecution under subsection (b) (sexual assault of a child) or
subsection (c) (sexual abuse of a child), it is a defense, which the accused must prove by a
preponderance of the evidence, that the persons engaging in the sexual act or lewd act were at
that time married to each other.

“(g) ConseNT.—Lack of consent is not an element and need not be proven in any
prosecution under this section. A child cannot consent to any sexual act, lewd act, or use of
force.

“(h) DEFINITIONS.—In this section:

“(1) SEXUAL ACT AND SEXUAL CONTACT.—The terms “sexual act’ and ‘sexual
contact” have the meanings given those terms in section 920(g) of this title (article
120(9)).

“(2) FORCE.—The term ‘force’ means—

“(A) the use of a weapon;
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“(B) the use of such physical strength or violence as is sufficient to
overcome, restrain, or injure a child; or

“(C) inflicting physical harm.

In the case of a parent-child or similar relationship, the use or abuse of parental or similar
authority is sufficient to constitute the use of force.

“(3) THREATENING OR PLACING THAT CHILD IN FEAR.—The term ‘threatening or
placing that child in fear’ means a communication or action that is of sufficient
consequence to cause the child to fear that non-compliance will result in the child or
another person being subjected to the action contemplated by the communication or
action.

“(4) CHILD.—The term “child” means any person who has not attained the age of
16 years.

“(5) LEwD ACT.—The term ‘lewd act” means—

“(A) any sexual contact with a child;

“(B) intentionally exposing one’s genitalia, anus, buttocks, or female
areola or nipple to a child by any means, including via any communication
technology, with an intent to abuse, humiliate or degrade any person, or to arouse
or gratify the sexual desire of any person;

“(C) intentionally communicating indecent language to a child by any
means, including via any communication technology, with an intent to abuse,
humiliate or degrade any person, or to arouse or gratify the sexual desire of any
person; or

“(D) any indecent conduct, intentionally done with or in the presence of a
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child, including via any communication technology, that amounts to a form of

immorality relating to sexual impurity which is grossly vulgar, obscene, and

repugnant to common propriety, and tends to excite sexual desire or deprave
morals with respect to sexual relations.”.

(c) OTHER SEXUAL MiscoNDucT.—Such chapter (the Uniform Code of Military Justice),
is further amended by inserting after section 920b (article 120b), as added by subsection (b), the
following new section:

“8§ 920c. Art. 120c. Other sexual misconduct

“(a) INDECENT VIEWING, VISUAL RECORDING, OR BROADCASTING.—ANY person subject
to this chapter who, without legal justification or lawful authorization—

“(1) knowingly and wrongfully views the private area of another person, without
that other person’s consent and under circumstances in which that other person has a
reasonable expectation of privacy;

“(2) knowingly photographs, videotapes, films, or records by any means, the
private area of another person, without that other person’s consent and under
circumstances in which that other person has a reasonable expectation of privacy; or

(3) knowingly broadcasts or distributes any such recording that the person knew
or reasonably should have known was made under the circumstances proscribed in
paragraphs (1) and (2);

is guilty of an offense under this section and shall be punished as a court-martial may direct.

“(b) FORCIBLE PANDERING.—ANY person subject to this chapter who compels another

person to engage in an act of prostitution with any person is guilty of forcible pandering and

shall be punished as a court-martial may direct.
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“(c) INDECENT EXPOSURE.—ANY person subject to this chapter who intentionally
exposes, in an indecent manner, the genitalia, anus, buttocks, or female areola or nipple is guilty
of indecent exposure and shall by punished as a court-martial may direct.

“(d) DEFINITIONS.—In this section:

“(1) ACT OF PROSTITUTION.—The term “act of prostitution” means a sexual act or
sexual contact (as defined in section 920(g) of this title (article 120(g))) for the purpose
of receiving money or other compensation.

“(2) PRIVATE AREA.—The term “private area’ means the naked or underwear-clad
genitalia, anus, buttocks, or female areola or nipple of another person.

“(3) REASONABLE EXPECTATION OF PRIVACY.—The term “under circumstances in
which that other person has a reasonable expectation of privacy’ means—

“(A) circumstances in which a reasonable person would believe that he or
she could disrobe in privacy, without being concerned that an image of a private
area of the person was being captured; or

“(B) circumstances in which a reasonable person would believe that a
private area of the person would not be visible to the public.

“(4) BROADCAST.—The term “broadcast’ means to electronically transmit a visual
image with the intent that it be viewed by a person or persons.

“(5) DisTRIBUTE.—The term “distribute’ means delivering to the actual or
constructive possession of another, including transmission by electronic means.

“(6) INDECENT MANNER.—The term ‘indecent manner’ means conduct that
amounts to a form of immorality relating to sexual impurity which is grossly vulgar,

obscene, and repugnant to common propriety, and tends to excite sexual desire or
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deprave morals with respect to sexual relations.”.
(d) CoNFORMING AMENDMENTS.—Such chapter (the Uniform Code of Military Justice),
is further amended as follows:

(1) STATUTE OF LIMITATIONS.—Subparagraph (B) of section 843(b)(2) (article
43(b)(2)) is amended—

(A) in clause (i), by striking “section 920 of this title (article 120)” and
inserting “section 920, 920a, 920b, or 920c of this title (article 120, 120a, 120b, or
120c¢)”; and

(B) in clause (v)—

(1) by striking ““; indecent assault;” and inserting a comma; and
(ii) by striking “or liberties with a child”.

(2) MURDER.—Paragraph (4) of section 918(a) (article 118 (a)) is amended by
striking “aggravated sexual assault,” and all that follows through “with a child,” and
inserting “sexual assault, sexual assault of a child, aggravated sexual contact, sexual
abuse of a child,”.

(e) CLERICAL AMENDMENT.—The table of sections at the beginning of subchapter X of
such chapter (the Uniform Code of Military Justice) is amended by striking the items relating to

sections 920 and 920a (articles 120 and 120a) and inserting the following:

“920. 120. Rape and sexual assault generally.
“920a. 120a. Stalking.

“920b. 120b. Rape and sexual assault of a child.
“920c. 120c. Other sexual misconduct.”.

(F) EFFecTIVE DATE.—The amendments made by this section shall take effect on the date
of the enactment of this Act and shall apply with respect to offenses committed on or after such

date.





Section-by-Section Analysis

Overview: The Uniform Code of Military Justice (UCMJ; chapter 47 of title 10, United States
Code) constitutes the military’s criminal code and judicial system for the trial of offenses by
courts-martial. Pursuant to Article 36, UCMJ, the President is given rule-making authority to
prescribe pretrial, trial, and post-trial procedures, including modes of proof, for cases arising
under the UCMJ triable by courts-martial and other specified military tribunals. The President
exercises this rule-making authority through Executive Orders that prescribe the Manual for
Courts-Martial (Manual) and any amendments to the Manual deemed necessary. In 1984,
Executive Order 12473 prescribed the Manual’s rules and procedures and called upon the
Secretary of Defense to cause the Manual to be reviewed annually and to recommend to the
President any appropriate amendments.

The Secretary of Defense causes this annual review to be conducted by a Joint Services
Committee on Military Justice (JSC) operating under the direction of the General Counsel and
pursuant to Department of Defense Directive 5500.17 to ensure that the UCMJ and Manual
fulfill their fundamental purpose as a comprehensive body of military criminal law and
procedure. The charter for the annual review process is to propose amendments, as necessary, to
the Manual by proposed Executive Order or to the UCMJ by proposed legislation.

The JSC and DoD is proposing a legislative amendment to Article 120, UCMJ, “Rape, Sexual
Assault, and Other Sexual Misconduct.” This proposal addresses the report and recommendation
of the Defense Task Force on Sexual Assault in the Military (December 2009), that Article 120,
UCMJ, be reviewed because “Practitioners consistently advised Task Force members that the
new Article 120 (effective October 1, 2007) is cumbersome and confusing. Prosecutors
expressed concern that it may be causing unwarranted acquittals. In addition, significant issues
related to the constitutionality of Article 120’s statutory affirmative defense of ‘consent’ and to
lesser included offenses have evolved.” This report and similar concerns with Article 120, as
amended in 2007, have been raised with members of Congress and their staff, who are looking to
DoD to address and remedy those concerns. This proposed amendment to Article 120, UCMJ,
addresses those calls for prompt DoD action.

Subsection (a): AMENDED ARTICLE 120:

Purpose: Article 120 maintains the focus on offender behavior that was a centerpiece of the
2007 statute. This proposal splits Article 120 into three parts: Article 120 is rape and sexual
assault of any person, Article 120b is rape and sexual assault of children, and Article 120c is
other sexual misconduct. The statutory treatment of consent has been simplified. Definitions are
simplified overall and the number of offenses has been reduced.

Specific Provisions:

Rape: The offense of rape is largely unchanged. The primary difference in this revision is that
rape by force is now rape by unlawful force. The word unlawful aligns the definition of force
with Assault under Article 128. This will facilitate prosecution of forcible rape cases by
simplifying treatment of the issue of consent. Also, the word “commits” was substituted for





“engages in” a sexual act, to remove any suggestion of reciprocal engagement in the act by the
victim,

Sexual Assault: The offense of Aggravated Sexual Assault is currently one of the most
confusing aspects of Article 120. The revision “unpacks” the offense and clarifies what conduct
is proscribed. The offense is renamed Sexual Assault to address a court member’s reluctance to
convict for “aggravated” sexual assault merely because the offense does not, for whatever
reason, seem sufficiently aggravated to the court member. Also, since there is no sexual act
offense of lesser severity, the term “aggravated” was a misnomer. The revision also removes the
focus from the degree of incapacity of the victim and refocuses on the accused’s actions. Thus, a
sexual act with a person who the offender knows or reasonably should know is incapable of
consenting due to intoxication or a mental or physical disability is prohibited.

The definition of sexual assault by causing bodily harm was clarified to note that any sexual act
or contact without consent constitutes bodily harm, providing an explicit “no means no” statute.
A sexual assault of a victim who is in a state of ‘frozen fear’ when assaulted may be prosecuted
under this subsection. Fraudulent representations that the sexual act was for a medical purpose,
or that the accused was some other person, are also prohibited. A sexual act with a person who
the offender knows or reasonably should know is sleeping or unconscious is prohibited. Also,
the word “commits” was substituted for “engages in” a sexual act, to remove any suggestion of
reciprocal engagement in the act by the victim.

The change also helps facilitate the prosecution of cases where doctors or other professionals
take advantage of their position to abuse a patient.

Sexual Contact offenses: Aggravated Sexual Contact and Abusive Sexual Contact are mostly
unchanged except to substitute “commits” for “engages in” in accordance with the analysis
above. Wrongful Sexual Contact is deleted because it is no longer necessary. With the clarified
“bodily harm” under Sexual Assault (any offensive touching), Abusive Sexual Contact now also
contains an offense for any offensive touching that is sexual contact. This is the same offense
that is now separately listed under Wrongful Sexual Contact. Due to the complete overlap,
Wrongful Sexual Contact was deleted.

Defenses: The only defense denied in all circumstances under this section is marriage. Rape
and sexual assault are offender-focused crimes that are criminal even if the offender is married to
the victim. This is a change from the current statute, which allowed marriage as a defense when
the victim was incapacitated, even if there was no consent to the sexual act. Otherwise, the
accused is free to bring any available defense. This is a change from the current statute, under
which the restrictions on consent as a defense, and the manner in which the defense is proven,
have resulted in a great deal of litigation and confusion, which is unlikely to be resolved by the
decision of the United States Court of Appeals for the Armed Forces in United States v. Neal, 68
M.J. 289 (2010).

Definitions in Article 120(t) are renumbered and modified as Article 120(g):





Sexual act includes penetration of the vulva by the penis, and penetration of the vulva by any
other part of the body or by a foreign object.

Sexual contact is expanded to include touching any part of the body with sexual intent.
Touching may be accomplished by any part of the body, including the hands or the mouth.

Bodily harm is clarified to better explain that an offensive touching includes any sexual act or
contact performed without consent. The definition of grievous bodily harm is unchanged.

Force: This definition was simplified and the overlaps with “threaten or place another person in
fear” were reduced or eliminated to simplify charging decisions. The Military Judges’
Benchbook definition of “unlawful force” from Article 128, Assault, was added.

Threatening or placing that other person in fear: This definition was greatly simplified and
the overlaps with force were reduced or eliminated to simplify charging decisions. The ability to
carry out the threat was removed as a proof requirement for the government.

Consent: The definition of consent was left generally unchanged. The restrictions on the use of
evidence of consent were deleted. The circular language in the current law using nearly the same
words to explain the interaction of consent and capacity, as were used to define an offense under
Sexual Assault, was deleted. The Constitutional and other legal issues that have developed in
litigation regarding Article 120, as amended in 2007, are resolved. The treatment of consent is
simplified and may be disputed where it is relevant. Categories of persons who may not legally
give consent to sexual acts or contact are set forth within the statute to simplify the matters at
issue in court. For example, the proposed change makes it clear that sleeping or unconscious
persons cannot consent. At least two court members’ panels within the last year have acquitted
in sexual assault cases due to confusion over this issue. Persons subjected to a fraudulent
representation of a professional purpose to accomplish the act, or under the belief that the person
committing the act is another person, cannot consent because they do not understand to what
they are consenting. Lack of consent was made a permissive inference based on the
circumstances of the offense.

Subsection (b): NEW ARTICLE 120b:

Purpose of proposed changes: This section (Article 120b) of the proposed three-section
modification of Article 120 covers sexual offenses against children (any person who has not
attained the age of 16 years). It simplifies the language in the current Article 120 for rape of
children over 12 to make the requirements for proving such a rape appropriate to children rather
than the current standard of a reasonable adult victim. The definitions of prohibited sexual acts,
sexual contact, and lewd acts are broadened to cover all possible sexual offenses against children
currently covered under several confusing and disparate subsections of Article 120. It should be
noted that what would be a fourth section to Article 120 offenses, Article 120a, “Stalking,”
already exists.

Specific provisions:





Rape. Sexual acts defined as rape now include penetration by objects. Any sexual act with a
child under 12 is rape, and is a strict liability offense. This is identical to long-standing military
law under older carnal knowledge provisions and the current Art. 120, except the definition of
rape is broadened to include to include penetration by objects. The defense of mistake of fact as
to age is eliminated for cases involving rape of a child. Marriage is eliminated as a defense to
rape of a child under any circumstances. It is not acceptable to rape any person, even if that
person is your spouse. Additionally, sexual activity is not appropriate with children under 12.

Rape of a child over 12 requires some use of force together with the sexual act. The types of
force required are similar to those for adults, but with lower thresholds given that the victim is a
child. Unlike offenses against adults, consent is not at issue because children cannot consent as a
matter of law. Although reworded for clarity, there is ultimately no substantive change in long-
standing military law regarding the offense of rape of a child. The substantive change from the
current Article 120 is to correct the use of adult standards of force when the victim is a child.

Sexual Assault. This is the same as the current Article 120. Strict liability for any sexual act
with a child over 12 years, except the accused has a defense of mistake of fact as to age, which
the accused must prove by a preponderance of evidence.

Sexual Abuse. Sexual Abuse combines several offenses into one. This combination of offenses
was intended to capture the gravamen of the offenses while maintaining the simplicity that was
desired for counsel, judges and members. Any lewd act with a child of any age is punishable
under this subsection. The defense of mistake of fact as to age is available when the child is over
12 years, which the accused must prove by a preponderance of evidence. “Lewd act” is defined
to include all sexual contact, indecent exposure to a child, communicating indecent language to a
child, and indecent conduct with or in the presence of a child. Exposure, communication, and
indecent conduct now include offenses committed via any communication technology to
encompass offenses committed via the internet, cell phones, and other modern forms of
communication. This fixes the current requirement under indecent liberties that only conduct
committed in the physical presence of a child is punishable; this has made prosecution of cases
difficult where, for example, an accused masturbates in front of a child via webcam.

Consent. Subsection (f) explicitly states that lack of consent need not be proven for any sexual
offense against a child and that a child may not consent as a matter of law. This is the same as
current law.

Subsection (¢): NEW ARTICLE 120c:

Purpose of proposed changes: The proposed Article 120c captures non-consensual sexual
misconduct offenses that subject an offender to sex offender registration. It is the third of three
distinct sex crime sections derived from Article 120, as amended in 2007, and captures those
offenses that are something other than rape and sexual assault of adults (Art. 120) or rape, sexual
assault and sexual abuse of children (Art. 120b). Note that Article 120a is the offense of
stalking, a provision unaffected by the proposed amendments to Art. 120.

Specific provisions:





Indecent Viewing, Visual Recording, or Broadcasting. This offense clarifies the offense
previously covered by Article 120(k)—Indecent act. It makes clear that both viewing and
recording are offenses. It also explicitly creates an offense for distribution of any recording
made in violation of the statute, which is not clearly prohibited under the current statute. A
generic “indecent acts” provision, identical to what existed under Article 134 prior to the 2007
amendments, would also be proposed by Executive Order amendment to Part IV, “Punitive
Articles,” of the Manual for Courts-Martialo as Article 134 listed offenses that would capture
other types of sexual misconduct that do not qualify for sex offender registration, but nonetheless
violate military law.

Forcible pandering. This provision is clarified, but otherwise remains unchanged from the
current Art. 120. Non-forcible pandering and non-forcible prostitution are already specified
offenses under Article 134 in Part 1V, “Punitive Articles,” Manual for Courts-Martial.

Indecent exposure. This provision is changed from the current Art. 120 to take away the
limitation based on viewing by persons other than members of the household. If the conduct is
obscene under the definition of indecent then the conduct is not constitutionally protected and the
accused should not be able to avoid criminal consequences by committing the obscenity towards
members of his or her own family. A lesser offense of “wrongful exposure” (public nudity that
is contrary to good order and discipline or service discrediting) would be proposed as a specified
offense under Article 134 of Part IV, “Punitive Articles,” Manual for Courts-Martial.

Definitions. The “private area” definition for the offense of Indecent Viewing includes nudity or
someone clad only in underwear.

Subsection (d): CONFORMING AMENDMENTS:

1. Amendment to Article 43: This is a technical amendment to Article 43 to conform
references to the current Article 120 (Rape, Sexual Assault and Sexual Misconduct) with the
proposed revision to Article 120 (Rape and Sexual Assault Generally) and enactment of Article
120b (Rape and Sexual Assault of Children) and Article 120c (Sexual Misconduct).

2. Amendment to Article 118: This is a technical amendment to Article 118 to conform
references to the current Article 120 (Rape, Sexual Assault and Sexual Misconduct) with the
proposed revision to Article 120 (Rape and Sexual Assault Generally) and enactment of Article
120b (Rape and Sexual Assault of Children) and Article 120c (Sexual Misconduct).

Budget Implications: This proposal would not result in any appreciable increased costs to the
Department of Defense as it relates to the administration of the military justice system.

Changes to Existing Law: This proposal would make the following changes to chapter 47 of
title 10, United States Code:

CHAPTER 47—UNIFORM CODE OF MILITARY JUSTICE
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8§ 843. Art. 43. Statute of limitations

(a) A person charged with absence without leave or missing movement in time of war,
with murder, rape, or rape of a child, or with any other offense punishable by death, may be tried
and punished at any time without limitation.

(b)(1) Except as otherwise provided in this section (article), a person charged with an
offense is not liable to be tried by court-martial if the offense was committed more than five
years before the receipt of sworn charges and specifications by an officer exercising summary
court-martial jurisdiction over the command.

(2)(A) A person charged with having committed a child abuse offense against a child is
liable to be tried by court-martial if the sworn charges and specifications are received during the
life of the child or within five years after the date on which the offense was committed,
whichever provides a longer period, by an officer exercising summary court-martial jurisdiction
with respect to that person.

(B) In subparagraph (A), the term “child abuse offense” means an act that involves abuse
of a person who has not attained the age of 16 years and constitutes any of the following
offenses:

(i) Any offense in violation of section-920-of this-title(article-120) section 920,
920a, 920b, or 920c of this title (article 120, 120a, 120b, or 120c).

(it) Maiming in violation of section 924 of this title (article 124).

(iii) Sodomy in violation of section 925 of this title (article 125).

(iv) Aggravated assault or assault consummated by a battery in violation of
section 928 of this title (article 128).

(v) Kidnapping,-irdecent-assadtt; assault with intent to commit murder, voluntary
manslaughter, rape, or sodomy, or indecent acts ertbertieswith-a-child in violation of
section 934 of this title (article 134).

(C) In subparagraph (A), the term “child abuse offense” includes an act that involves
abuse of a person who has not attained the age of 18 years and would constitute an offense under
chapter 110 or 117, or under section 1591, of title 18.

(3) A person charged with an offense is not liable to be punished under section 815 of
this title (article 15) if the offense was committed more than two years before the imposition of
punishment.
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§918. Art. 118. Murder

Any person subject to this chapter who, without justification or excuse, unlawfully kills a
human being, when he—

(1) has a premeditated design to kill;
(2) intends to Kill or inflict great bodily harm;





(3) is engaged in an act that is inherently dangerous to another and evinces a
wanton disregard of human life; or

(4) is engaged in the perpetration or attempted perpetration of burglary, sodomy,
rape rape of a child, aggravated—sexuakassau#agg#ava%ed—se*uamssa&n—ef—a—wld—

wﬁh—&emld— sexual assault sexual assault of a Chl|d agg ravated sexual contact
sexual abuse of a child, robbery or aggravated arson;

is guilty of murder, and shall suffer such punishment as a court-martial may direct, except that if
found guilty under clause (1) or (4), he shall suffer death or imprisonment for life as a court-
martial may direct.

* Kk k Kk Kk Kk %k
§ 920. Art. 120. Rape; and sexual assault;-and-ethersexual-misconduct generally

(a) RAPE.—AnNYy person subject to this chapter who eabses commits a sexual act upon

another person ef-any-age-to-engage—in-a-sexual-act by—

(1) using unlawful force against that other person;

(2) using force causing or likely to cause death or grievous bodily harm to any
person;

(3) threatening or placing that other person in fear that any person will be
subjected to death, grievous bodily harm, or kidnapping;

(4) first rendering anether that other person unconscious; or

(5) administering to anether that other person by force or threat of force, or
without the knowledge or permission consent of that person, a drug, intoxicant, or other
similar substance and thereby substantially #mpairs impairing the ability of that other
person to appraise or control conduct;

is guilty of rape and shall be punished as a court-martial may direct.

{e)(b) AGGRAVATED SEXUAL ASSAULT.—ANY person subject to this chapter who—

(1) eatses commits a sexual act upon another person ef-any-age-to-engage—ina
sexual-aet by—






(A) threatening or placing that other person in fear (other than by
threatening or placing that other person in fear that any person will be subjected
to death, grievous bodily harm, or kidnapping); er

(B) causing bodily harm to that other person; ef

(C) making a fraudulent representation that the sexual act served a
professional purpose when it served no professional purpose; or

(D) inducing a belief by any artifice, pretense, or concealment that the

c g 2 i 4 L act

(2) commits a sexual act with upon another person when the person knows or

reasonably should know that the other person is asleep, unconscious, or otherwise
unaware that the sexual act is occurring; or

(3) commits a sexual act with another person when the other person is
incapable of consenting to the sexual act due to—

(A) impairment by any drug, intoxicant, or other similar substance,
and that condition was known or reasonably should have been known by the
person; or

(B) a mental disease or defect, or physical disability, and that
condition was known or reasonably should have been known by the person;

is guilty of aggravated sexual assault and shall be punished as a court-martial may direct.

{e)(c) AGGRAVATED SEXUAL CONTACT.—ANnYy person subject to this chapter who
engages-H-commits or causes sexual contact with upon or by another person, if to do so would
violate subsection (a) (rape) had the sexual contact been a sexual act, is guilty of aggravated

sexual contact and shall be punished as a court-martial may direct.

{h)(d) ABUSIVE SEXUAL CONTACT. —AnNYy person subject to this chapter who engages-in
commits or causes sexual contact with upon or by another person, if to do so would violate





subsection {e}(b) (aggravated sexual assault) had the sexual contact been a sexual act, is guilty
of abusive sexual contact and shall be punished as a court-martial may direct.






{p)}(e) PROOF OF THREAT.—In a prosecution under this section, in proving that the
acecused a person made a threat, it need not be proven that the aceused person actually intended
to carry out the threat or had the ability to carry out the threat.

(f) Defenses.—An accused may raise any applicable defenses available under this
chapter or the Rules for Court-Martial. Marriage is not a defense for any conduct in issue
in any prosecution under this section.

& (a) DerFINITIONS.—In this section:
(1) SEXUAL ACT.—The term “sexual act” means—
(A) contact between the penis and the vulva, and for purposes of this
subparagraph contact involving the penis occurs upon penetration, however slight;
or

(B) the penetration, however slight, of the genital opening of another by a
hand-er-finger any part of the body or by any object, with an intent to abuse,
humiliate, harass, or degrade any person or to arouse or gratify the sexual desire
of any person.

(2) SEXUAL CONTACT.—The term “sexual contact” means—






(A) the-intentional touching, or causing another person to touch, either
directly or through the clothing, ef the genitalia, anus, groin, breast, inner thigh,
or buttocks of anether any person, with an intent to abuse, humiliate or
degrade any person; or

(B) intentionally any touching, or causing another person to touch, either

directly or through the clothing, the-genitatiaanus—grein-breastinnerthigh-of
butteeks-any part of any person, if done with an intent to abuse-humitiate-or

degrade-any-persen-orto arouse or gratify the sexual desire of any person.
Touching may be accomplished by any part of the body.

(3) BobiLy HARM.—The term “bodily harm” means any offensive touching of
another, however slight, including any nonconsensual sexual act or nonconsensual
sexual contact.

£3)(4) GRIEVOUS BODILY HARM.—The term “grievous bodily harm” means serious
bodily injury. It includes fractured or dislocated bones, deep cuts, torn members of the
body, serious damage to internal organs, and other severe bodily injuries. It does not

lnclude mlnor |nJur|es such as a black eye ora bloody nose. th—ks—the—same—level—ef—mjﬁey

(5) FORCE.—The term “force” means-action-te-compel-submission-ef-anetheror
(A) the use er—ehspiay—of a dange#eu&weaponer—ebjeet

(B) the use of such physical strength or violence as is sufficient to

overcome, restrain, or injure a person; or
(C) inflicting physical harm sufficient to coerce or compel submission

by the victim.

(6) UNLAWFEUL FORCE.— The term “unlawful force” means an act of force
done without legal justification or excuse.
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{6)(7) THREATENING OR PLACING THAT OTHER PERSON IN FEAR.—The term

“threatening or placing that other person in fear” underparagraph-(3)-efsubsection-(a)
{rape), or under subsection (&) (aggravated sexual contact),

means a communication or
action that is of sufficient consequence to cause a reasonable fear that non-compliance

will result in the victim or another person being subjected to death,-grievous-bedHy-harm;

orkidnapping the wrongful action contemplated by the communication or action.
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£4)(8) ConseNT.—(A) The term “consent” means words or overt acts indicating
a freely given agreement to the sexual conduct at issue by a competent person. An
expression of lack of consent through words or conduct means there is no consent. Lack
of verbal or physical resistance or submission resulting from the accused's use of force,
threat of force, or placing another person in fear does not constitute consent. A current or
previous dating or social or sexual relationship by itself or the manner of dress of the
person involved with the accused in the sexual-conduct at issue shall not constitute

consent. A person cannot consent to sexual activity if—

conductatissue:

(B) A sleeping, unconscious or incompetent person cannot consent. A person
cannot consent to force causing or likely to cause death or grievous bodily harm, or
to being rendered unconscious. A person cannot consent while under threat or in
fear, or based on the circumstances described in subparagraph (C) or (D) of
subsection (b)(1).

(C) Lack of consent may be inferred based on the circumstances of the
offense. All the surrounding circumstances are to be considered in determining
whether a person gave consent, or whether a person did not resist or ceased to resist
only because of another person’s actions.
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§ 920b. Art. 120b. Rape and sexual assault of a child

(a) RAPE OF A CHILD.—AnNY person subject to this chapter who—

(1) commits a sexual act upon a child who has not attained the age of 12 years; or

(2) commits a sexual act upon a child who has attained the age of 12 years by—

(A) using force against any person;

(B) threatening or placing that child in fear;

(C) rendering that child unconscious; or

(D) administering to that child a drug, intoxicant, or other similar
substance;

is quilty of rape of a child and shall be punished as a court-martial may direct.

(b) SEXUAL ASSAULT OF A CHILD.—ANY person subject to this chapter who commits a
sexual act upon a child who has attained the age of 12 years is guilty of sexual assault of a child
and shall be punished as a court-martial may direct.

(c) SEXUAL ABUSE OF A CHILD.—AnNYy person subject to this chapter who commits a lewd
act upon a child is guilty of sexual abuse of a child and shall be punished as a court-martial may
direct.

(d) AGE OF CHILD.—

(1) UNDER 12 YEARS.—In a prosecution under this section, it need not be proven
that the accused knew the age of the other person engaging in the sexual act or lewd act.
It is not a defense that the accused reasonably believed that the child had attained the age
of 12 years.

(2) UNDER 16 YEARS.—In a prosecution under this section, it need not be proven
that the accused knew that the other person engaging in the sexual act or lewd act had not
attained the age of 16 years, but it is a defense in a prosecution under subsection (b)
(sexual assault of a child) or subsection (c) (sexual abuse of a child), which the accused
must prove by a preponderance of the evidence, that the accused reasonably believed that
the child had attained the age of 16 years, if the child had in fact attained at least the age

of 12 years.
(e) PROOF OF THREAT.—In a prosecution under this section, in proving that a person






made a threat, it need not be proven that the person actually intended to carry out the threat or

had the ability to carry out the threat.

(f) MARRIAGE.—In a prosecution under subsection (b) (sexual assault of a child) or

subsection (c) (sexual abuse of a child), it is a defense, which the accused must prove by a

preponderance of the evidence, that the persons engaging in the sexual act or lewd act were at

that time married to each other.

(q) ConseNT.—Lack of consent is not an element and need not be proven in any

prosecution under this section. A child cannot consent to any sexual act, lewd act, or use of

force.

(h) DEFINITIONS.—In this section:

(1) SEXUAL ACT AND SEXUAL CONTACT.—The terms “sexual act” and “sexual
contact” have the meanings given those terms in section 920(q) of this title (article
120(q)).

(2) FORCE.—The term “force” means—

(A) the use of a weapon;

(B) the use of such physical strength or violence as is sufficient to
overcome, restrain, or injure a child; or

(C) inflicting physical harm.

In the case of a parent-child or similar relationship, the use or abuse of parental or similar
authority is sufficient to constitute the use of force.

(3) THREATENING OR PLACING THAT CHILD IN FEAR.—The term “threatening or
placing that child in fear” means a communication or action that is of sufficient
consequence to cause the child to fear that non-compliance will result in the child or
another person being subjected to the action contemplated by the communication or
action.

(4) CHILD.—The term “child” means any person who has not attained the age of
16 years.

(5) LEwD ACT.—The term “lewd act” means—

(A) any sexual contact with a child:;

(B) intentionally exposing one’s genitalia, anus, buttocks, or female areola
or nipple to a child by any means, including via any communication technology,
with an intent to abuse, humiliate or degrade any person, or to arouse or gratify
the sexual desire of any person;

(C) intentionally communicating indecent language to a child by any
means, including via any communication technology, with an intent to abuse,
humiliate or degrade any person, or to arouse or gratify the sexual desire of any
person; or

(D) any indecent conduct, intentionally done with or in the presence of a
child, including via any communication technology, that amounts to a form of
immorality relating to sexual impurity which is grossly vulgar, obscene, and
repugnant to common propriety, and tends to excite sexual desire or deprave
morals with respect to sexual relations.

§ 920c. Art. 120c. Other sexual misconduct

(2) INDECENT VIEWING, VISUAL RECORDING, OR BROADCASTING.—ANY person subject to

this chapter who, without legal justification or lawful authorization—






(1) knowingly and wrongfully views the private area of another person, without
that other person’s consent and under circumstances in which that other person has a
reasonable expectation of privacy;

(2) knowingly photographs, videotapes, films, or records by any means, the
private area of another person, without that other person’s consent and under
circumstances in which that other person has a reasonable expectation of privacy; or

(3) knowingly broadcasts or distributes any such recording that the person knew
or reasonably should have known was made under the circumstances proscribed in
paragraphs (1) and (2);

is quilty of an offense under this section and shall be punished as a court-martial may direct.

(b) ForcIBLE PANDERING.—ANY person subject to this chapter who compels another
person to engage in an act of prostitution with any person is guilty of forcible pandering and
shall be punished as a court-martial may direct.

(c) INDECENT EXPOSURE.—ANY person subject to this chapter who intentionally exposes,
in an indecent manner, the genitalia, anus, buttocks, or female areola or nipple is guilty of
indecent exposure and shall by punished as a court-martial may direct.

(d) DEFINITIONS.—In this section:

(1) ACT OF PROSTITUTION.—The term “act of prostitution” means a sexual act or
sexual contact (as defined in section 920(g) of this title (article 120(qg))) for the purpose
of receiving money or other compensation.

(2) PrRIVATE AREA.—The term “private area” means the naked or underwear-clad
genitalia, anus, buttocks, or female areola or nipple of another person.

(3) REASONABLE EXPECTATION OF PRIVACY.—The term “under circumstances in
which that other person has a reasonable expectation of privacy” means—

(A) circumstances in which a reasonable person would believe that he or
she could disrobe in privacy, without being concerned that an image of a private
area of the person was being captured; or

(B) circumstances in which a reasonable person would believe that a
private area of the person would not be visible to the public.

(4) BROADCAST.—The term “broadcast” means to electronically transmit a visual
image with the intent that it be viewed by a person or persons.

(5) DisTRIBUTE.—The term “distribute” means delivering to the actual or
constructive possession of another, including transmission by electronic means.

(6) INDECENT MANNER.—The term “indecent manner” means conduct that
amounts to a form of immorality relating to sexual impurity which is grossly vulgar,
obscene, and repugnant to common propriety, and tends to excite sexual desire or
deprave morals with respect to sexual relations.
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SEC. ___ . REIMBURSEMENT OF ENVIRONMENTAL PROTECTION AGENCY FOR

CERTAIN COSTS IN CONNECTION WITH THE TWIN CITIES ARMY
AMMUNITION PLANT, MINNESOTA.
(a) AUTHORITY TO REIMBURSE.—

(1) TRANSFER AMOUNT.—Using funds described in subsection (b) and
notwithstanding section 2215 of title 10, United States Code, the Secretary of Defense
may transfer—

(A) not more than $5,611,670.67 in fiscal year 2011; and
(B) not more than $150,000.00 per year in fiscal years 2012 through 2016,
to the Hazardous Substance Superfund.

(2) PURPOSE OF REIMBURSEMENT.—The payments under paragraph (1) are final
payments to reimburse the Environmental Protection Agency for all costs the Agency has
incurred through fiscal year 2015 relating to the response actions performed by the
Department of Defense under the Defense Environmental Restoration Program at the
Twin Cities Army Ammunition Plant, Minnesota.

(3) INTERAGENCY AGREEMENT.—The reimbursement described in paragraph (2) is
provided for in an interagency agreement entered into by the Department of the Army
and the Environmental Protection Agency for the Twin Cities Army Ammunition Plant
that took effect in December 1987.

(b) SourcCE oF FUNDS.—ANY payment under subsection (a) for any fiscal year shall be

made using funds authorized to be appropriated for that fiscal year for operation and

maintenance for Environmental Restoration, Army.





(c) Use oF FuNDs.—The Environmental Protection Agency shall use the amounts
transferred under subsection (a) to pay costs incurred by the Agency at the Twin Cities Army

Ammunition Plant.

Section-by-Section Analysis

This legislative proposal would authorize the Secretary of Defense to reimburse the
Hazardous Substance Superfund for response costs incurred by the United States Environmental
Protection Agency (EPA) at the Twin Cities Army Ammunition Plant (TCAAP), Minnesota.

Subsection (a)(1) authorizes certain amounts to be paid by the DoD to the EPA for past
costs and for future costs, when they come due. .

Subsection (a)(2) provides that the payments are in furtherance of the Army’s IAG with
EPA to pay EPA costs and that these are final payments.

Subsection (a)(3) identifies the IAG.

Subsection (b) provides that the source of funds to be used by the DoD are from the
Army’s environmental restoration account.

Subsection (c) requires EPA to use the funds for costs the EPA had at TCAAP.

The Army and the EPA entered into an IAG effective in December 1987 covering the
cleanup actions at TCAAP. Under the terms of the IAG, the Army agreed to reimbursement
certain EPA costs incurred subsequent to the IAG. The cleanup at TCAAP is winding down,
other than long-term operation and maintenance, such that annual EPA costs are shrinking.
Subsection (a)(1)(B) authorizes payments for fiscal years 2011 through 2015 (to actually be paid
in the following fiscal year), to avoid the need to seek annual Congressional authorization for
projected costs.

Budgetary Implications: This is a one-time payment for past costs followed by five annual
payments to EPA, spread over five fiscal years. There are no savings to be generated.

RESOURCE REQUIREMENTS (SMILLIONS)

FY FY FY FY FY | Appropriation | Budget Dﬁis:él
2011 2012 2013 2014 2015 To Activity Item
Total | 5.612 0.15 0.15 0.15 0.15 ER,A 04 SAG-493

Changes to Existing Law: This proposal would be a stand-alone provision to the NDAA.











SEC. . REPEAL OF REQUIREMENT FOR ADVANCE NOTIFICATION TO
CONGRESS OF TRANSFER OF CERTAIN EXCESS DEFENSE
ARTICLES.

Section 516(f)(1) of the Foreign Assistance Act (22 U.S.C. 2321j(f)(1)) is amended by
striking “excess defense articles that are significant military equipment (as defined in section
47(9) of the Arms Export Control Act) or”.

Section-by-Section Analysis

Current law requires the Department of Defense (DoD) to provide a 30-day advance
notification to Congress of all proposed transfers of excess defense articles (EDA) that are either
in excess of $7 million in terms of original acquisition value or Significant Military Equipment
(SME), regardless of dollar value. Roughly 30 percent of grant EDA notifications fall under the
$7 million threshold and are based on inclusion of a least one item designated as SME. These
cases usually involve SME consisting of excess vehicles and radios. Reducing the number of
smaller notifications by dropping the SME requirement would decrease DoD man-hours and still
ensure that Congress maintains oversight over significant transfers (grants or sales) of excess
defense articles that are SME as defined in section 47(9) of the Arms Export Control Act (22
U.S.C. 2341 note).

This proposal would amend section 516(f)(1) of the Foreign Assistance Act of 1961, as
amended (22 U.S.C. 2321j(f)(1)), to strike the notification requirement for SME, thus providing
that EDA grants and sales will be notified solely on the basis of total original acquisition value
for transfers that are in excess of the current $7 million notification threshold.

Budget Implications: The elimination of the existing statutory requirement to notify Congress
of all Significant Military Equipment that is proposed for transfer as Excess Defense Articles
would not have any budgetary impact on the Department.

Changes to Existing Law: This proposal would amend section 516 of the Foreign Assistance
Act of 1961 (22 U.S.C. 2321j) as follows:

SEC. 516. Authority to transfer excess defense articles

*hkkkhkkk

(f) ADVANCE NOTIFICATION TO CONGRESS FOR TRANSFER OF CERTAIN EXCESS DEFENSE
ARTICLES.—
(1) IN GENERAL. —The Pre3|dent may not transfer e*eessele#enseameles—that—&re

Aet)—er—excess defense artlcles valued (in terms of or|g|nal acqwsmon cost) at $7 000 000





or more, under this section or under the Arms Export Control Act (22 U.S.C. 2751 et
seq.) until 30 days after the date on which the President has provided notice of the
proposed transfer to the congressional committees specified in section 634(a) in
accordance with procedures applicable to reprogramming under that section.
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SEC. . AUTHORITY FOR USE OF UNOBLIGATED FUNDS FOR
CONSTRUCTION OF A REPLACEMENT FIRE STATION AT FORT
BELVOIR, VIRGINIA.

Section 2836(d) of the Military Construction Authorization Act for Fiscal Year 2002
(division B of Public Law 107-107; 115 Stat. 1314), as most recently amended by section 2849
of the John Warner National Defense Authorization Act for Fiscal Year 2007 (Public Law 109-
364; 120 Stat. 2486), is further amended—

(1) in paragraph (2), by inserting “through a project for construction of an Army
standard-design, two-company fire station at Fort Belvoir, Virginia,” after “Building

191”; and

(2) by adding at the end the following new paragraph:

“(3) The Secretary may use up to $3,900,000 of available, unobligated Army military

construction funds appropriated for a fiscal year before fiscal year 2011, in conjunction with the

funds provided under paragraph (1), for the project described in paragraph (2).”.

Section-by-Section Analysis

This proposed legislation will authorize the Secretary of the Army to use Military
Construction, Army (MCA), funds in conjunction with funds provided by the Commonwealth of
Virginia to fully fund a fire station project on Fort Belvoir, Virginia. This project was previously
authorized by Congress in section 2836 of the National Defense Authorization Act for Fiscal
Year 2002 (Public Law 107-107; 115 Stat. 1314), as amended by section 2846 of the National
Defense Authorization Act for Fiscal Year 2006 (Public Law 109-163; 119 Stat. 3527) and
section 2849 of the John Warner National Defense Authorization Act for Fiscal Year 2007
(Public Law 109-364; 120 Stat. 2486).

The Fiscal Year 2002 (FY02) National Defense Authorization Act (NDAA), as modified
by the FY06 and FY07 NDAAs, authorized conveyance of two parcels of land on the Engineer
Proving Ground (part of Fort Belvoir, Virginia) to the Commonwealth of Virginia in exchange
for $4.88M to be used for construction of a fire station on Fort Belvoir. The current working
estimate for the project exceeds the available $4.88 million by approximately $3.9 million. The
costs of the construction project have increased partially due to newer standards for fire stations





that call for more square footage per room. Without specific authority to provide additional
funds from unobligated appropriations, the Army cannot construct a complete and usable facility.

The proposed legislation would enable the Secretary of the Army to construct a complete
and usable standard design fire station on Fort Belvoir, Virginia.

Budget Implications: Construction of the fire station will be completed using funds received in
FY 2008 from the Commonwealth of Virginia ($4.88M) in conjunction with previously
appropriated Military Construction, Army (MCA) funds. If this proposal is approved, a
Congressional reprogramming request will be submitted. Actual amounts to be reprogrammed
from each source project will be specified at that time.

Operations and Maintenance (O&M) funds of approximately $0.5 million per year are
programmed in FY 2012 and beyond. This requirement would have existed if the fire station
had been constructed with only the funds provided by Virginia (i.e., it is independent of the
legislative proposal).

Changes to Existing Law: This proposal would make the following changes to section 2836 of
the National Defense Authorization Act for Fiscal Year 2002 (Public Law 107-107; 115 Stat.
1314), as amended by section 2846 of the National Defense Authorization Act for Fiscal Year
2006 (Public Law 109-163; 119 Stat. 3527) and section 2849 of the John Warner National
Defense Authorization Act for Fiscal Year 2007 (Public Law 109-364; 120 Stat. 2486).

SEC. 2836. LAND CONVEYANCE, ENGINEER PROVING GROUND, FORT
BELVOIR, VIRGINIA.

(a) CONVEYANCE AUTHORIZED.—The Secretary of the Army may convey to the
Commonwealth of Virginia (in this section referred to as the **Commonwealth’”) all right, title,
and interest of United States in and to two parcels of real property, including any improvements
thereon, located at the Engineer Proving Ground, Fort Belvoir, Virginia, as follows:

(1) The parcel, consisting of approximately 170 acres, that is to be used for
construction of a portion of the Fairfax County Parkway.

(2) The parcel, consisting of approximately 11.45 acres, that is subject to an
easement previously granted to the Commonwealth as Army easement DACA 31-3-96—
440 for the construction of a portion of Interstate Highway 95.

(b) CONSIDERATION.—As consideration for the conveyance under subsection (a), the
Commonwealth shall—

(1) except as provided in subsection (f), design and construct, at its expense and
for public benefit, the portion of the Fairfax County Parkway through the Engineer
Proving Ground (in this section referred to as the ‘Parkway portion’);

(2) provide a conceptual design for eventual incorporation and construction by
others of access into the Engineer Proving Ground at the Rolling Road Interchange from
Fairfax County Parkway as specified in Virginia Department of Transportation Project
#R000-029-249, C514RW-214 (in this section referred to as ‘Parkway project’);





(3) provide such easements or rights of way for utilities under or across the

Fairfax County Parkway as the Secretary considers appropriate for the optimum

development of the Engineer Proving Ground; and

(4) pay the United States an amount equal to $4,880,000.

(c) RESPONSIBILITY FOR ENVIRONMENTAL CLEANUP.—The Secretary shall
retain liability under the Comprehensive Environmental Response, Compensation, and Liability
Act of 1980 (42 U.S.C. 9601 et seq.), and any other applicable environmental statute or
regulation, for any environmental hazard on the property conveyed under subsection (a) as of the
date of the conveyance under that subsection.

(d) ACCEPTANCE AND DISPOSITION OF FUNDS.—(1) The Secretary of the Army
may accept the funds paid by the Commonwealth as consideration under subsection (b)(4) and
shall credit the accepted funds to the appropriation or appropriations that are appropriate for
paying the costs of the replacement of Building 191, located on the Engineer Proving Ground,
Fort Belvoir, Virginia, and the construction of a security barrier, as applicable, consistent with
paragraph (2) of this subsection.

(2) Funds accepted under paragraph (1) shall be available, until expended, for the
replacement of Building 191 through a project for construction of an Army standard-design, two-
company fire station at Fort Belvoir, Virginia, and the construction of a security barrier, as
applicable.

(3) The Secretary may use up to $3,900,000 of available, unobligated Army military
construction funds appropriated for a fiscal year before fiscal year 2011, in conjunction with the
funds provided under paragraph (1), for the project described in paragraph (2).

(e) DESCRIPTION OF PROPERTY.—(1) The exact acreage and legal description of
the real property to be conveyed under subsection (a)(1) shall be determined by a survey
satisfactory to the Secretary. The cost of the survey shall be borne by the Commonwealth.

(2) The exact acreage and legal description of the real property to be conveyed under
subsection (a)(2) are as set forth in Army easement DACA 31-3-96-440.

(f) ALTERNATE AGREEMENT FOR CONSTRUCTION OF ROAD.—(1) The
Secretary of the Army may, in connection with the conveyance authorized under subsection (a),
enter into an agreement with the Commonwealth providing for the design and construction by
the Department of the Army or the United States Department of Transportation of the Parkway
portion and other portions of the Fairfax County Parkway off the Engineer Proving Ground that
are necessary to complete the Parkway project (in this subsection referred to as the ‘alternate
agreement’) if the Secretary determines that the alternate agreement is in the best interests of the
United States to support the permanent relocation of additional military and civilian personnel at
Fort Belvoir pursuant to decisions made as part of the 2005 round of defense base closure and
realignment under the Defense Base Closure and Realignment Act of 1990 (part A of title XXIX
of Public Law 101-510; 10 U.S.C. 2687 note).

(2) If the Secretary of Defense certifies that the Parkway portion is important to the
national defense pursuant to section 210 of title 23, United States Code, the Secretary of the
Army may enter into an agreement with the Secretary of Transportation to carry out the alternate
agreement under the Defense Access Road Program.

(3) The Commonwealth shall pay to the Secretary of the Army the costs of the design and
construction of the Parkway portion and any other portions of the Fairfax County Parkway off
the Engineer Proving Ground designed and constructed under the alternate agreement. The






Secretary shall apply such payment to the design and construction provided for in the alternate
agreement.

(4) Using the authorities available to the Secretary under chapter 160 of title 10, United
States Code, and funds deposited in the Environmental Restoration Account, Army, established
by section 2703(a) of such title and appropriated for this purpose, the Secretary may carry out
environmental restoration activities on real property under the jurisdiction of the Secretary in
support of the construction of the Parkway portion.

(5) The alternate agreement shall be subject to the following conditions:

(A) The Commonwealth shall acquire and retain all necessary right, title, and
interest in any real property not under the jurisdiction of the Secretary that is necessary
for construction of the Parkway portion or for construction of any other portions of the
Fairfax County Parkway off the Engineer Proving Ground that will be constructed under
the alternate agreement, and shall grant to the United States all necessary access to and
use of such property for such construction.

(B) The Secretary shall receive consideration from the Commonwealth as
required in subsections (b)(2), (b)(3), and (b)(4) and shall carry out the acceptance and
disposition of funds in accordance with subsection (d).

(6) The design of the Parkway portion under the alternate agreement shall be subject to
the approval of the Secretary and the Commonwealth in accordance with the Virginia
Department of Transportation Approved Plan, dated June 15, 2004, Project #R000-029-249,
PE-108, C-514, RW-214. For each phase of the design and construction of the Parkway portion
under the alternate agreement, the Secretary may—

(A) accept funds from the Commonwealth; or

(B) transfer funds received from the Commonwealth to the United States
Department of Transportation.

(7) Upon completion of the construction of the Parkway portion and any other portions of
the Fairfax County Parkway off the Engineer Proving Ground required under the alternate
agreement, the Secretary shall carry out the conveyance under subsection (a). As a condition of
such conveyance carried out under the alternate agreement, the Secretary shall receive a written
commitment, in a form satisfactory to the Secretary, that the Commonwealth agrees to accept all
responsibility for the costs of operation and maintenance of the Parkway portion upon
conveyance to the Commonwealth of such real property.

(g) ADDITIONAL TERMS AND CONDITIONS.—The Secretary may require such
additional terms and conditions in connection with the conveyance under subsection (a) or the
alternate agreement authorized under subsection (f) as the Secretary considers appropriate to
protect the interests of the United States.
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SEC. . REVOCATION OF TEN-YEAR RULE FOR DIRECT PAYMENT OF
RETIRED PAY.
(a) REVOCATION OF TEN-YEAR RULE.—Section 1408(d) of title 10, United States Code, is
amended—
(1) by striking paragraph (2); and
(2) by redesignating paragraphs (3) through (7) as paragraphs (2) through (6),
respectively.

(b) EFFecTIVE DATE.—The amendments made by this section shall take effect on the first
day of the first month which begins more than 120 days after the date of enactment of this Act
and shall apply only to payments of retired pay for periods beginning on or after the effective
date of this section in the case of any former spouse of a member or former member of the

uniformed services.

Section-by-Section Analysis

This proposal would revoke the requirement that a former spouse who is eligible for
direct payment through the Defense Finance and Accounting Service (DFAS) of an allocable
share of retired pay be married to the member for ten or more years during which the member
completed ten or more years of creditable service. No other examined public or private
retirement system or plan contains such a restriction. Revocation should prevent the courts,
practitioners, and parties to divorce proceedings from mistakenly interpreting this rule as a
prerequisite to allocation of retired pay. Finally, revoking this requirement would allow DFAS
to issue separate Federal income tax reporting documents to the parties for their respective shares
of the allocations.

Budget Implications: This proposal is cost neutral because it will require no additional
payments by the Defense Finance and Accounting Service (DFAS). The proposal will simply
allow DFAS to pay the former spouse his or her share of the retired pay directly. Currently,
DFAS pays the retired member the full retired payment and the retired member then has to send
the former spouse his or her share.

Changes to Existing Law: This proposal would make the following changes to section 1408 of
title 10, United States Code:





8§ 1408. Payment of retired or retainer pay in compliance with court orders

* * * * *

(d) PAYMENTS BY SECRETARY CONCERNED TO (OR FOR BENEFIT OF) SPOUSE OR FORMER
Spouse.—(1) After effective service on the Secretary concerned of a court order providing for
the payment of child support or alimony or, with respect to a division of property, specifically
providing for the payment of an amount of the disposable retired pay from a member to the
spouse or a former spouse of the member, the Secretary shall make payments (subject to the
limitations of this section) from the disposable retired pay of the member to the spouse or former
spouse (or for the benefit of such spouse or former spouse to a State disbursement unit
established pursuant to section 454B of the Social Security Act or other public payee designated
by a State, in accordance with part D of title IV of the Social Security Act, as directed by court
order, or as otherwise directed in accordance with such part D) in an amount sufficient to satisfy
the amount of child support and alimony set forth in the court order and, with respect to a
division of property, in the amount of disposable retired pay specifically provided for in the court
order. In the case of a spouse or former spouse who, pursuant to section 408(a)(3) of the Social
Security Act (42 U.S.C. 608(a)(4)), assigns to a State the rights of the spouse or former spouse to
receive support, the Secretary concerned may make the child support payments referred to in the
preceding sentence to that State in amounts consistent with that assignment of rights. In the case
of a member entitled to receive retired pay on the date of the effective service of the court order,
such payments shall begin not later than 90 days after the date of effective service. In the case of
a member not entitled to receive retired pay on the date of the effective service of the court order,
such payments shall begin not later than 90 days after the date on which the member first

£3)}(2) Payments under this section shall not be made more frequently than once each
month, and the Secretary concerned shall not be required to vary normal pay and disbursement
cycles for retired pay in order to comply with a court order.

{4)(3) Payments from the disposable retired pay of a member pursuant to this section
shall terminate in accordance with the terms of the applicable court order, but not later than the
date of the death of the member or the date of the death of the spouse or former spouse to whom
payments are being made, whichever occurs first.

{5)(4) If a court order described in paragraph (1) provides for a division of property
(including a division of community property) in addition to an amount of child support or
alimony or the payment of an amount of disposable retired pay as the result of the court’s
treatment of such pay under subsection (c) as property of the member and his spouse, the
Secretary concerned shall pay (subject to the limitations of this section) from the disposable
retired pay of the member to the spouse or former spouse of the member, any part of the amount
payable to the spouse or former spouse under the division of property upon effective service of a
final court order of garnishment of such amount from such retired pay.





6)(5) In the case of a court order for which effective service is made on the Secretary
concerned on or after August 22, 1996, and which provides for payments from the disposable
retired pay of a member to satisfy the amount of child support set forth in the order, the authority
provided in paragraph (1) to make payments from the disposable retired pay of a member to
satisfy the amount of child support set forth in a court order shall apply to payment of any
amount of child support arrearages set forth in that order as well as to amounts of child support
that currently become due.

£A(6)(A) The Secretary concerned may not accept service of a court order that is an out-
of-State modification, or comply with the provisions of such a court order, unless the court
issuing that order has jurisdiction in the manner specified in subsection (c)(4) over both the
member and the spouse or former spouse involved.

(B) A court order shall be considered to be an out-of-State modification for purposes of
this paragraph if the order—

(i) modifies a previous court order under this section upon which payments under
this subsection are based; and

(ii) is issued by a court of a State other than the State of the court that issued the
previous court order.

* * * * *
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SEC. . AUTHORITY TO TRANSFER DEFENSE ARTICLES AND PROVIDE
DEFENSE SERVICES TO THE MILITARY AND SECURITY FORCES
OF IRAQ, AFGHANISTAN, PAKISTAN, AND YEMEN.

Section 1234 of the National Defense Authorization Act for Fiscal Year 2010 (Public
Law 111-84; 123 Stat. 2532) is amended to read as follows:

“SEC. 1234. AUTHORITY TO TRANSFER DEFENSE ARTICLES AND PROVIDE
DEFENSE SERVICES TO THE MILITARY AND SECURITY FORCES
OF IRAQ, AFGHANISTAN, PAKISTAN, AND YEMEN.

“(a) AUTHORITY.—During the period that this subsection is in effect (as provided in
subsection (f)), the Secretary of Defense, with the concurrence of the Secretary of State, may
transfer defense articles described in subsection (b)(2) without reimbursement from the
government of the recipient country, and may provide defense services in connection with the
transfer of such defense articles, as follows:

“(1) To the military and security forces of Irag to support the efforts of those
forces to restore and maintain peace and security in that country.

“(2) To the military and security forces of Afghanistan to support the efforts of
those forces to restore and maintain peace and security in that country.

“(3) To the military and security forces of Pakistan to support the efforts of those
forces—

“(A) in support of United States operations in Afghanistan to defeat
extremism; and

“(B) to maintain peace and security in Pakistan.
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“(4) To the military and Ministry of Interior forces of Yemen to support the
efforts of those forces—
“(A) to defeat Al Qa’ida and associated violent extremist organizations;
“(B) to assist United States efforts to combat piracy; and
*(C) to maintain peace and security in that country.

“(b) LIMITATIONS.—

“(1) VALUE.—The aggregate replacement value of all defense articles transferred
and defense services provided under subsection (a) may not exceed $750,000,000 in any
fiscal year. For purposes of this paragraph, the replacement value for defense articles
shall be determined by using original procurement value and the replacement value of
defense services shall be determined using contract value.

“(2) SOURCE OF TRANSFERRED DEFENSE ARTICLES.—The authority under
subsection (a) may only be used for defense articles as follows:

“(A) Defense articles that—

“(i) were present in Iraqg as of the date of the enactment of the
National Defense Authorization Act for Fiscal Year 2011;

“(ii) immediately before the transfer were in use to support
operations in Irag; and

“(iii) are no longer required by United States forces in Iraq.
“(B) Defense articles that—

“(i) were present in Kuwait or in another support area in the United
States Central Command area of responsibility as of the date of the

National Defense Authorization Act for Fiscal Year 2011;
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“(ii) before being transferred to Kuwait or such other support area
were in use to support operations in Irag or Afghanistan; and

“(iii) are no longer required by United States forces in Kuwait or in
another support area in the United States Central Command area of
responsibility (as the case may be).
“(C) Defense articles that—

“(i) were present in Afghanistan as of the date of the enactment of
the National Defense Authorization Act for Fiscal Year 2011,

“(i1) immediately before the transfer were in use to support
operations in Afghanistan; and

“(iii) are no longer required by United States forces in Afghanistan
or in another support area in the United States Central Command area of
responsibility (as the case may be).

“(c) AppLICABLE LAW.—The transfer of any defense articles and the provision of any
defensive services under subsection (a) shall be subject to the authorities and limitations
applicable to the transfer of excess defense articles under section 516 of the Foreign Assistance
Act of 1961 (22 U.S.C 2321j), other than the authorities and limitations contained in subsections
(b)(1)(B), (d) and (e) of that section.

“(d) NOTIFICATION.—

“(1) IN GENERAL.—The Secretary of Defense may not transfer defense articles or
provide defense services under subsection (a) until 15 days after the date on which the

Secretary of Defense, with the concurrence of the Secretary of State, has provided notice
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of the proposed transfer of defense articles or provision of defense services to the
appropriate congressional committees.
“(2) CoNTENTS.—ANY such natification shall include the following:

“(A) A description of the amount and type of each defense article to be
transferred or defense service to be provided.

“(B) A statement describing the original value or current value of such
article and the estimated replacement value of such article.

“(C) A description of whether the article is considered to be an excess
defense article or a non-excess defense article.

“(D) An identification of the military department from which the defense
articles being transferred are drawn.

“(E) An identification of the country and the element of the military or
security force that is the proposed recipient of each defense article to be
transferred or defense services to be provided.

“(F) A certification and determination by the Secretary of Defense that—

“(i) the defense articles to be transferred are required by the
military and security forces of the recipient country to build the capacity
of those forces to support United States efforts in the region and the efforts
of those forces to restore and maintain peace and security in the region or
that country;

“(ii) the government of the recipient country has agreed to accept
and take possession of the defense articles to be transferred and to receive

the defense services in connection with that transfer;
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“(iii) the government of the recipient country has agreed to
monitoring of the use of the defense articles to be transferred as applicable
under current End Use Monitoring requirements; and

“(iv) the proposed transfer of such defense articles and the
provision of defense services in connection with such transfer is in the
national interest of the United States.

“(e) DEFINITIONS.—In this section:
“(1) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term ‘appropriate
congressional committees’ means—
“(A) the Committee on Appropriations, the Committee on Armed
Services, and the Committee on Foreign Affairs of the House of Representatives;
and
“(B) the Committee on Appropriations, the Committee on Armed
Services, and the Committee on Foreign Relations of the Senate.
“(2) DEFENSE ARTICLES.—The term “defense articles’ has the meaning given that
term in section 644(d) of the Foreign Assistance Act of 1961 (22 U.S.C. 2403(d)).
“(3) DEFENSE SERVICES.—The term “defense services’ has the meaning given that
term in section 644(f) of such Act (22 U.S.C. 2403(¥)).
“(4) MILITARY AND SECURITY FORCES.—The term “military and security forces’
means national armies, national air forces, national navies, national guard forces, police
forces, coastal defense or guard forces, and border security forces, but does not include

non-governmental or irregular forces (such as private militias).
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“(f) EXPIRATION.—The authority provided under subsection (a) may not be exercised
after September 30, 2011.
“(g) ExXCEss DEFENSE ARTICLES AND OTHER AUTHORITIES.—

“(1) ADDITIONAL AUTHORITY.—The authority provided by subsection (a) is in
addition to the authority provided by section 516 of the Foreign Assistance Act of 1961
(22 U.S.C 2321)).

“(2) FOREIGN EXCESS PERSONNEL PROPERTY.—The authority provided by
subsection (a) is in addition to the authority provided to the commander of the United
States Central Command, or his designee, to transfer Foreign Excess Personnel Property
to Iraqgi entities under the authority of a Secretary of Defense memorandum dated
October 9, 2009.

“(3) AGGREGATE VALUE.—

“(A) The value of excess defense articles transferred to a recipient country
under subsection (a) during fiscal year 2011 pursuant to section 516 of the
Foreign Assistance Act of 1961 shall not be counted against the limitation on the
aggregate value of excess defense articles transferred contained in subsection (g)
of such section or against the limitation on the aggregate value of defense articles
contained in subsection (b)(1) of this section.

“(B) The value of Foreign Excess Personnel Property transferred to Iraqi
entities under the authority provided by the Secretary of Defense in a
memorandum dated October 9, 2009, shall not be counted against the limitation
on the aggregate value of defense articles contained in subsection (b)(1) of this

section.
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“(h) RULE oF CoNSTRUCTION.—Nothing in this section shall be construed as to provide
the authority to refurbish, transport, or otherwise assist in the transfer to a recipient country
under subsection (a) of excess defense articles outside of Irag, Kuwait or other United States
Central Command area of responsibility sites as of the date of the enactment of the National

Defense Authorization Act for Fiscal Year 2011.”.

Section-by-Section Analysis

This proposal would extend and expand the authority provided in section 1234 of the
National Defense Authorization Act for Fiscal Year 2010 (FY 2010 NDAA) which allows for the
transfer of non-excess equipment located in Irag and/or Kuwait to the Iraqi Security Forces and
Afghan National Security Forces (ANSF). This proposal would retain the same limitation on the
annual maximum value of $750 million for equipment to be transferred during FY 2011 as was
authorized in the FY 2010 NDAA.

This proposal also would expand the countries authorized to receive non-excess defense
articles to include Pakistan and Yemen. These countries play a key role in maintaining stability
in the region and require the ability to immediately react to emergent requirements. This is not
an attempt to bypass the normal Foreign Military Sales process, but rather to complement the
system and react in a much quicker timeline. Any services required to prepare or transport these
non-excess defense articles will be funded by service appropriations for operation and
maintenance.

In addition, this proposal would authorize the transfer of items that are currently in
Afghanistan or in other United States Central Command storage locations in the region. This is
important as the focus of equipment will shift to Afghanistan and equipment that is deemed no
longer operationally required in that country (or locations in the area of responsibility) would be
quick to react to support the ANSF

Budget Implications: Maintaining the same maximum value of transfer of non-excess
equipment from fiscal year to fiscal year would allow the military departments to budget
appropriately. The overall dollar value would have an impact on the Department of Defense’s
total budget.

Changes to Existing Law: This proposal would revise section 1234 of the National Defense
Authorization Act for Fiscal Year 2010 (Public Law 111-84) to provide a complete new text.
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SEC. . TRANSFER OF TROOPS-TO-TEACHERS PROGRAM FROM

DEPARTMENT OF EDUCATION TO DEPARTMENT OF DEFENSE.

(a) TRANSFER OF FUNCTIONS.—

(1) TRANSFER.—The responsibility and authority for operation and administration
of the Troops-to-Teachers Program in chapter A of subpart 1 of part C of title 11 of the
Elementary and Secondary Education Act of 1965 (20 U.S.C. 6671 et seq.), is transferred
from the Secretary of Education to the Secretary of Defense.

(2) EFFecTIVE DATE.—The transfer under paragraph (1) shall take effect on the
first day of the first month beginning more than 180 days after the date of the enactment
of this Act, or on such earlier date as the Secretary of Education and the Secretary of
Defense may jointly provide.

(b) ENACTMENT OF PROGRAM AUTHORITY IN TITLE 10, UNITED STATES CODE.—

(1) IN GENERAL.—Chapter 58 of title 10, United States Code, is amended by
adding at the end the following new section:

“8§ 1154. Assistance to eligible members and former members to obtain employment as
teachers: Troops-to-Teachers Program
“(a) DEFINITIONS.—In this section:

“(1) PROGRAM.—The term ‘Program’ means the Troops-to-Teachers Program
authorized by this section.

“(2) MEMBER OF THE ARMED FORCES.—The term ‘member of the armed forces’
includes a former member of the armed forces.

“(3) CHARTER SCHOOL.—The term “charter school’ has the meaning given that

term in section 5210 of the Elementary and Secondary Education Act of 1965 (20 U.S.C.
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7221i).

“(4) ADDITIONAL TERMS.—The terms “‘elementary school’, “highly qualified
teacher’, “local educational agency’, ‘secondary school’, and ‘state’ have the meanings
given those terms in section 9101of the Elementary and Secondary Education Act of
1965 (20 U.S.C. 7801).

“(b) PROGRAM AUTHORIZATION.—The Secretary may carry out a program (to be known
as the “Troops-to-Teachers Program’)—

(1) to assist eligible members of the armed forces described in subsection (d) to
obtain certification or licensing as elementary school teachers, secondary school teachers,
or vocational or technical teachers, and to become highly qualified teachers; and

“(2) to facilitate the employment of such members—

“(A) by local educational agencies or public charter schools that the

Secretary of Education identifies as—

“(i) receiving grants under part A of title | of the Elementary and
Secondary Education Act of 1965 (20 U.S.C. 6301 et. seq.) as a result of
having within their jurisdictions concentrations of children from low-
income families; or

“(ii) experiencing a shortage of highly qualified teachers, in
particular a shortage of science, mathematics, special education, or
vocational or technical teachers; and
“(B) in elementary schools or secondary schools, or as vocational or

technical teachers.

“(c) PLACEMENT ASSISTANCE AND REFERRAL SERVICES.—The Secretary may provide





placement assistance and referral services to members of the armed forces who meet the criteria
described in subsection (d), including meeting the education qualification requirements under
subsection (d)(3)(B). Such members shall not be eligible for financial assistance under
paragraphs (3) and (4) of subsection (e).
“(d) ELIGIBILITY AND APPLICATION PROCESS.—
“(1) ELiGIBLE MEMBERS.—The following members of the armed forces are

eligible for selection to participate in the Program:
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“(A) Any member who—

“(i) on or after October 1, 1999, becomes entitled to retired or
retainer pay under this title or title 14;

“(i1) has an approved date of retirement that is within one year after
the date on which the member submits an application to participate in the
Program; or

“(iii) has been transferred to the Retired Reserve.

“(B) Any member who, on or after January 8, 2002—

“(i)(1) is separated or released from active duty after six or more
years of continuous active duty immediately before the separation or
release; or

“(11) has completed a total of at least ten years of active duty
service, ten years of service computed under section 12732 of this title, or
ten years of any combination of such service; and

“(ii) executes a reserve commitment agreement for a period of not

less than three years under paragraph (5)(B).
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“(C) Any member who, on or after January 8, 2002, is retired or separated
for physical disability under chapter 61 of this title.

“(2) SUBMISSION OF APPLICATIONS.—(A) Selection of eligible members of the
armed forces to participate in the Program shall be made on the basis of applications
submitted to the Secretary within the time periods specified in subparagraph (B). An
application shall be in such form and contain such information as the Secretary may
require.

“(B) An application shall be considered to be submitted on a timely basis under
subparagraph (A)(i), (B), or (C) of paragraph (1) if the application is submitted not later
than four years after the date on which the member is retired or separated or released
from active duty, whichever applies to the member.

“(3) SELECTION CRITERIA; EDUCATIONAL BACKGROUND REQUIREMENTS AND
HONORABLE SERVICE REQUIREMENT.—(A) Subject to subparagraphs (B) and (C), the
Secretary shall prescribe the criteria to be used to select eligible members of the armed
forces to participate in the Program.

“(B)(i) If a member of the armed forces is applying for assistance for placement
as an elementary school or secondary school teacher, the Secretary shall require the
member to have received a baccalaureate or advanced degree from an accredited
institution of higher education.

“(ii) If a member of the armed forces is applying for assistance for placement as a
vocational or technical teacher, the Secretary shall require the member—

“(I) to have received the equivalent of one year of college from an

accredited institution of higher education and have six or more years of military
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experience in a vocational or technical field; or

“(11) to otherwise meet the certification or licensing requirements for a
vocational or technical teacher in the State in which the member seeks assistance
for placement under the Program.

“(C) A member of the armed forces is eligible to participate in the Program only
if the member’s last period of service in the armed forces was honorable, as characterized
by the Secretary concerned. A member selected to participate in the Program before the
retirement of the member or the separation or release of the member from active duty
may continue to participate in the Program after the retirement, separation, or release
only if the member’s last period of service is characterized as honorable by the Secretary
concerned.

“(4) SELECTION PRIORITIES.—In selecting eligible members of the armed forces to
receive assistance under the Program, the Secretary shall give priority to members who—

“(A) have educational or military experience in science, mathematics,
special education, or vocational or technical subjects; and

“(B) agree to seek employment as science, mathematics, or special
education teachers in elementary schools or secondary schools or in other schools
under the jurisdiction of a local educational agency.

“(5) OTHER CONDITIONS ON SELECTION.—

“(A) The Secretary may not select an eligible member of the armed forces
to participate in the Program and receive financial assistance unless the Secretary
has sufficient appropriations for the Program available at the time of the selection

to satisfy the obligations to be incurred by the United States under subsection (e)
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with respect to the member.

“(B) The Secretary may not select an eligible member of the armed forces
described in paragraph (1)(B)(i) to participate in the Program under this section
and receive financial assistance under subsection (e) unless the member executes
a written agreement to serve as a member of the Selected Reserve of a reserve
component of the armed forces for a period of not less than three years (in
addition to any other reserve commitment the member may have).

“(e) PARTICIPATION AGREEMENT AND FINANCIAL ASSISTANCE.—

“(1) PARTICIPATION AGREEMENT.—(A) An eligible member of the armed forces
selected to participate in the Program under subsection (b) and receive financial
assistance under this subsection shall be required to enter into an agreement with the
Secretary in which the member agrees—

“(i) within such time as the Secretary may require, to obtain certification
or licensing as an elementary school teacher, secondary school teacher, or
vocational or technical teacher, and to become a highly qualified teacher; and

“(ii) to accept an offer of full-time employment as an elementary school
teacher, secondary school teacher, or vocational or technical teacher for not less
than three school years with a high-need local educational agency or public
charter school, as such terms are defined in section 2102 of the Elementary and
Secondary Education Act (20 U.S.C. 6602), to begin the school year after
obtaining that certification or licensing.

“(B) The Secretary may waive the three-year commitment described in

subparagraph (A)(ii) for a participant if the Secretary determines such waiver to be
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appropriate. If the Secretary provides the waiver, the participant shall not be considered
to be in violation of the agreement and shall not be required to provide reimbursement
under subsection (f), for failure to meet the three-year commitment.

“(2) VIOLATION OF PARTICIPATION AGREEMENT; EXCEPTIONS.—A participant in
the Program shall not be considered to be in violation of the participation agreement
entered into under paragraph (1) during any period in which the participant—

“(A) is pursuing a full-time course of study related to the field of teaching
at an institution of higher education;

“(B) is serving on active duty as a member of the armed forces;

“(C) is temporarily totally disabled for a period of time not to exceed three
years as established by sworn affidavit of a qualified physician;

“(D) is unable to secure employment for a period not to exceed 12 months
by reason of the care required by a spouse who is disabled;

“(E) is a highly qualified teacher who is seeking and unable to find full-

time employment as a teacher in an elementary school or secondary school or as a

vocational or technical teacher for a single period not to exceed 27 months; or

“(F) satisfies the provisions of additional reimbursement exceptions that
may be prescribed by the Secretary.

“(3) STIPEND FOR PARTICIPANTS.—(A) Subject to subparagraph (B), the Secretary
may pay to a participant in the Program selected under this section a stipend in an amount
of not more than $5,000.

“(B) The total number of stipends that may be paid under subparagraph (A) in any

fiscal year may not exceed 5,000.
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“(4) BONUS FOR PARTICIPANTS.—(A) Subject to subparagraph (B), the Secretary
may, in lieu of paying a stipend under paragraph (3), pay a bonus of $10,000 to a
participant in the Program selected under this section who agrees in the participation
agreement under paragraph (1) to become a highly qualified teacher and to accept full-
time employment as an elementary school teacher, secondary school teacher, or
vocational or technical teacher for not less than three school years in a high-need school.

“(B) The total number of bonuses that may be paid under subparagraph (A) in any
fiscal year may not exceed 3,000.

“(C) For purposes of subparagraph (A), the term “high-need school’ means a
public elementary school, public secondary school, or public charter school that meets
one or more of the following criteria:

“(i) At least 50 percent of the students enrolled in the school were from
low-income families (as described in subsection (b)(2)(A)(i)).
“(ii) The school has a large percentage of students who qualify for

assistance under part B of the Individuals with Disabilities Education Act (20

U.S.C. 1411 et. seq.).

“(5) TREATMENT OF STIPEND AND BONUS.—A stipend or bonus paid under this
subsection to a participant in the Program shall be taken into account in determining the
eligibility of the participant for Federal student financial assistance provided under title
IV of the Higher Education Act of 1965 (20 U.S.C. 1070 et. seq.).

“(f) REIMBURSEMENT UNDER CERTAIN CIRCUMSTANCES.—
“(1) REIMBURSEMENT REQUIRED.—A participant in the Program who is paid a

stipend or bonus under this subsection shall be required to repay the stipend or bonus
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under the following circumstances:

“(A) The participant fails to obtain teacher certification or licensing, to
become a highly qualified teacher, or to obtain employment as an elementary
school teacher, secondary school teacher, or vocational or technical teacher as
required by the participation agreement under subsection (e)(1).

“(B) The participant voluntarily leaves, or is terminated for cause from,
employment as an elementary school teacher, secondary school teacher, or
vocational or technical teacher during the three years of required service in
violation of the participation agreement.

“(C) The participant executed a written agreement with the Secretary
concerned under subsection (d)(5)(B) to serve as a member of a reserve
component of the armed forces for a period of three years and fails to complete
the required term of service.

“(2) AMOUNT OF REIMBURSEMENT.—A participant required to reimburse the
Secretary for a stipend or bonus paid to the participant under subsection (e) shall pay an
amount that bears the same ratio to the amount of the stipend or bonus as the unserved
portion of required service bears to the three years of required service. Any amount owed
by the participant shall bear interest at the rate equal to the highest rate being paid by the
United States on the day on which the reimbursement is determined to be due for
securities having maturities of 90 days or less and shall accrue from the day on which the
participant is first notified of the amount due.

“(3) TREATMENT OF OBLIGATION.—The obligation to reimburse the Secretary

under this subsection is, for all purposes, a debt owing the United States. A discharge in
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bankruptcy under title 11 shall not release a participant from the obligation to reimburse
the Secretary under this subsection.

“(4) EXCEPTIONS TO REIMBURSEMENT REQUIREMENT.—A participant shall be
excused from reimbursement under this subsection if the participant becomes
permanently totally disabled as established by sworn affidavit of a qualified physician.
The Secretary may also waive the reimbursement in cases of extreme hardship to the
participant, as determined by the Secretary.

“(g) RELATIONSHIP TO EDUCATIONAL ASSISTANCE UNDER MONTGOMERY GI BiLL.—The

receipt by a participant in the Program of a stipend or bonus under this subsection (e) shall not
reduce or otherwise affect the entitlement of the participant to any benefits under chapter 30 or

33 of title 38 or chapter 1606 of this title.

“(h) PARTICIPATION BY STATES.—

“(1) DISCHARGE OF STATE ACTIVITIES THROUGH CONSORTIA OF STATES.—The
Secretary may permit States participating in the Program to carry out activities authorized
for such States under the Program through one or more consortia of such States.

“(2) ASSISTANCE TO STATES.—(A) Subject to subparagraph (B), the Secretary
may make grants to States participating in the Program, or to consortia of such States, in
order to permit such States or consortia of States to operate offices for purposes of
recruiting eligible members of the armed forces for participation in the Program and
facilitating the employment of participants in the Program as elementary school teachers,
secondary school teachers, and vocational or technical teachers.

“(B) The total amount of grants made under subparagraph (A) in any fiscal year

may not exceed $5,000,000.”.
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(2) CLERICAL AMENDMENT.—The table of sections at the beginning of such

chapter is amended by adding at the end the following new item:
“1154. Troops-to-Teachers Program.”.

(c) CoNFORMING AMENDMENT.—Section 1142(b) (4)(C) of such title is amended by
striking “‘under sections 1152 and 1153 of this title and the Troops-to-Teachers Program under
section 2302 of the Elementary and Secondary Education Act of 1965 (20 U.S.C. 6672)’ and
inserting “under sections 1152, 1153, and 1154 of this title”.

(d) TERMINATION OF ORIGINAL PROGRAM.—

(1) TERMINATION.—

(A) Chapter A of subpart 1 of Part C of the Elementary and Secondary
Education Act of 1965 (20 U.S.C. 6671 et seq.) is repealed.

(B) The table of contents in section 2 of Part | of the Elementary and
Secondary Education Act 1965 is amended by striking the items relating to
chapter A of subpart 1 of Part C of said Act.
(2) EXISTING AGREEMENTS.—The repeal of such chapter shall not affect the

validity or terms of any agreement entered into before the date of the enactment of this

Act under chapter A of subpart 1 of Part C of the Elementary and Secondary Education

Act of 1965 (20 U.S.C. 6671 et seq.), or to pay assistance, make grants, or obtain

reimbursement in connection with such an agreement as in effect before such repeal.

(e) EFFecTIVE DATE.—The amendments made by this section shall take effect on the
effective date of the transfer under subsection (a).

Section-by-Section Analysis
This proposal would make the legislative and technical changes to transition the Troops-

to-Teachers Program from the Department of Education (DoE) to the Department of Defense
(DaD).





The President's fiscal year (FY) 2011 Budget for the Department of Defense (DoD)
contains funding for the Troops-to-Teachers (TTT) Program. This legislative proposal is

required to formalize the agreements between DoD, DoE and the Office of Management and

Budget to transfer the funding and operational oversight from the DoE back to the DoD.
Management of the TTT program has been the responsibility of the Defense Activity for Non-

Traditional Education Support (DANTES) since the program's inception in FY 1992. When

DoE assumed funding and operational oversight for TTT in early 2000, oversight of DANTES
operations was fragmented between two Departments.

Transferring this program back to DoD would restore unity of oversight responsibility
and will bring a sharper focus on the TTT program. Accordingly, the proposal would transfer all
program duties and responsibilities for TTT to the Secretary of Defense with the exception of
section 2306, which has always been and will remain the responsibility of the Secretary of

Education.

Budget Implications: This proposal has no significant budgetary implications for FY11.
However, DoD is very interested in ensuring that the base year and all outyear funding are
transferred to DoD from DoE at the time this legislative package is approved. Projected costs for
FY 2011, and for each of the fiscal years through FY 2015, are in line with the funding that is

requested for transfer from the Department of Education to DoD to support the Troops-to-
Teachers Program. Program increases are projected to be 2% for inflation across the Program
Objective Memorandum (POM) years.

RESOURCE REQUIREMENTS ($MILLION)

FY FY FY FY FY Appropriation | Budget | Dash-1
2011 2012 2013 2014 2015 From Activity | Line
Item
DoDEA $14.389 | $14.677 | $14.971 | $15.270 | $15.575 O&M BAO4 AG-
(OM-DW) 4GTJ
Total $14.389 | $14.677 | $14.971 | $15.270 | $15.575

Cost Methodology: Resources were adjusted for inflation at two percent across the POM years.

Funding currently supports funding to the states, payment of stipends & bonuses to participants
in the program and funding for administrative overhead in DANTES Headquarters to administer
the program.

Changes to Existing Law: This proposal would repeal chapter A of subpart 1 of part C of title
Il of the Elementary and Secondary Education Act of 1965 (20 U.S.C. 6671 et. seq.) and enact a
new section in title 10, United States Code. The new section of title 10 is shown in the text of

the legislative proposal above.

CHARPTFER-A—FROOPSTO-FEACHERS PROGRAM









































81142. Preseparation counseling; transmittal of medical records to Department of Veterans
Affairs
* k% %
(b) Matters To Be Covered By Counseling. - Counseling under this section shall
include the following:
E R S I S
(4) Provision of information on civilian occupations and related assistance
programs, including information concerning —
(A) certification and licensure requirements that are applicable to
civilian occupations;
(B) civilian occupations that correspond to military
occupational specialties; and
(C) Government and private-sector programs for job search and job
placement assistance, including the public and community service jobs
program carried out under section 1143a of this title, and information
regarding the placement programs established under sections 1152, 1153 and
section 2302 of the Elementary and Secondary Education Act of 1965 (20
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SEC. . TRAVEL FOR ANESTHESIA SERVICES FOR CHILDBIRTH FOR

COMMAND-SPONSORED DEPENDENTS OF MEMBERS ASSIGNED
TO VERY REMOTE LOCATIONS OUTSIDE THE CONTINENTAL
UNITED STATES.

Section 1040(a) of title 10, United States Code, is amended—
(1) by inserting “(1)” after “(a)”;
(2) by inserting before the period at the end of the first sentence the following: “,

except as otherwise provided in paragraph (2)”; and
(3) by adding at the end the following new paragraph:

“(2)(A) For purposes of paragraph (1), required medical attention of a dependent includes
obstetrical anesthesia services equivalent to the obstetrical anesthesia services available in a
military treatment facility in the United States.

“(B) In the case of a dependent at a remote location outside the continental United States
who elects services described in subparagraph (A) and for whom air transportation would be
needed to travel under paragraph (1) to the nearest appropriate medical facility at which adequate
medical care is available, the Secretary may authorize the dependent to receive transportation
under that paragraph to the continental United States and be treated at the military treatment
facility that can provide appropriate obstetrical services that is nearest to the closest port of entry
into the continental United States from such remote location.

“(C) The second through sixth sentences of paragraph (1) shall apply to a dependent
provided transportation by reason of this paragraph.

“(D) The total cost incurred by the United States for the provision of transportation and

expenses (including per diem) with respect to a dependent by reason of this paragraph may not
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exceed the cost the United States would otherwise incur for the provision of transportation and
expenses with respect to that dependent under paragraph (1) if the transportation and expenses
were provided to that dependent without regard to this paragraph.

“(E) The authority under this paragraph shall expire on September 30, 2015. Not later
than September 30, 2013, the Assistant Secretary of Defense for Health Affairs shall submit to
the Secretary of Defense and the Director of the Office of Management and Budget a report on
the use of authority under this paragraph. The report shall identify associated costs and the effect
of the use of authority under this paragraph on obstetric care provided at overseas military
treatment facilities and shall provide the Assistant Secretary’s recommendation on whether an

extension of the authority is needed.”.

Section-by-Section Analysis

This proposal would permit the Secretary of Defense to authorize command-sponsored
dependents of uniformed members located in remote areas overseas where adequate medical
care, including the provision of obstetrical anesthesia, is not available in their locality, the
opportunity to be transported to the nearest facility where the care may be provided. If air
transportation of the dependent is otherwise required to obtain adequate medical attention in
connection with obstetrical care, then the Secretary may also authorize the dependent to choose
transportation to a Military Treatment Facility (MTF) that is able to provide appropriate
obstetrical services nearest to the closest point of entry to the continental United States (CONUS)
rather than to a medical facility outside the continental United States (OCONUS). This is similar
to the expenses paid by the Secretary of State under section 901 of the Foreign Service Act of
1980 (22 U.S.C. 4081) and the benefits provided to civilian DoD employees in remote areas
abroad under 10 U.S.C. 1599b.

The proposal would clarify that the Secretary of Defense has the discretion to implement
such authority through a change to the Joint Federal Travel Regulations (JFTR) which would
include a listing of the remote overseas locations. Under current law, a dependent of a
uniformed member located outside the United States in need of medical treatment not locally
available--including obstetrical care--will be furnished transportation to the nearest appropriate
medical facility in which adequate medical care is available. For the majority, this is a short trip
by car to the nearest MTF. For many pregnant dependents of uniformed members stationed in
remote areas, and thus not stationed close to such a facility, this can mean a departure from duty
location by air at a minimum of four to six weeks prior to delivery, depending upon the health of





the fetus or the pregnant spouse, typically to Germany or Japan. Spouses may not be able to
return to the assigned duty station until four to six weeks after the delivery, depending upon
issues such as delivery convalescence, complications, obtaining immunizations, well-baby
check-up, and time needed to obtain a passport for the infant. As the entire process can take
three months or longer, command-sponsored dependents of uniformed members find themselves
cut off from their families. If transportation were clearly available to CONUS, more command-
sponsored dependents of uniformed members in these remote areas would be able to spend this
crucial time nearer family and friends, who can provide assistance and support in a time of
medical need. Family members or friends may come to the CONUS MTF to provide support, or
the dependent would be able to travel on to other locations in order to be with family or friends.

This authority would mirror that already available in the case of civilian employees and
dependents located in very remote OCONUS areas. If those individuals are in need of obstetrical
treatment and adequate facilities are not locally available, the Secretary may authorize their
transportation to CONUS, if appropriate. See 10 U.S.C. 1599b (authorizing Secretary of
Defense to provide travel and expenses for civilian employees similar to what the Secretary of
State provides employees under 22 U.S.C 4081(5)), and Joint Travel Regulations (JTR), Chapter
5, paragraphs C5134 (Dependent Medical Travel and Transportation Allowances When an
Employee is Assigned to a Foreign OCONUS PDS), C5136 (Medical Travel Administration),
C5138 (Transportation), C5140) (Per Diem), C5144 (Sample Excess Cost Agreement), and
C5146 (Attendants/Escorts).

Pursuant to 10 U.S.C. 1599b, the Secretary of Defense has the discretion to authorize
civilian employees and dependents the opportunity of traveling to CONUS for obstetrical
treatment when adequate care is not locally available. See JTR paragraphs C5134-A (“When the
Secretarial Process determines that local medical facilities (military or civilian) at a foreign
OCONUS area .. . are not able to accommodate a dependent’s needs, transportation to another
location may be authorized for appropriate medical/dental care.”); and paragraph C5138-B
(“Limitation. An eligible dependent is authorized health care transportation from the foreign
OCONUS PDS to the designated point and return to the PDS. . . . 1. Travel to Other Locations.
The AO may authorize/approve health care transportation to a location other than the designated
point, if the employee elects and executes an excess cost agreement. . . . 2. Obstetrical Patients.
An obstetrical patient may elect to travel to a/an . . . CONUS/ non-foreign OCONUS area, with
transportation at Gov’t expense authorized to the nearest CONUS POE . . .”) These provisions
are similar to the Secretary of State’s authority and limitations under 22 U.S.C.§ 4081(5). The
Secretary, as with pregnant civilian employees and dependents, would have the discretion to
permit uniformed members’ dependent family members to travel with the spouse if the family
members are incapable of self-care at the PDS and no suitable care arrangements can be made
there. See JTR paragraph C5134-B3.

Budget Implications: Current rules for obstetrical travel involve the expenditure of
transportation and travel expenses (including per diem costs of more than $230 per day in
Germany); the actual cost difference between current law and implementation of this provision
could effect a net savings to the Services. The exact savings, if any, would depend on whether
the dependents elected to travel on to their homes and whether the medical care was then
provided under the TRICARE Prime or TRICARE Standard benefit.\





In the European Theater, the total number of patients who might have been affected by this
legislative change at Landstuhl Regional Medical Center (LRMC) for the past 3 years include 25
in 2006; 58 in 2007, and 55 in 2008. Putting those numbers in context, there were approximately
1,050 deliveries at LRMC in 2007, and 1,100 in 2008, so that remote site patients accounted for
less than 6% of total deliveries.

In the Pacific Theater, according to MEDCOM-Korea, 75% of the remote site patients arrive at
Yong Son Army Hospital by bus and 25% by car. As a result, these patients would not qualify
for this provision. Figures provided for Okinawa, show the total number of remote site patients
included 20 out of 1,172 in 2007 and 34 out of 1,141 in 2008. In Japan, only patients from
Sasebo and Misawa come by plane to Yokosuka Naval Hospital and would qualify under this
provision. Data from these two locations indicate a total of 11 remote site patients from 2006
through 2008.

While data is not available from the Southern Command area of responsibility, it is clear that,
with a force of approximately 1,200 military and civilian personnel--compared to European
Command’s military population of over 83,000--that area of responsibility would have a very
small number of remote site patients impacted by this legislative change.

We note particularly that none of the locations contacted cited any impact on credentialing for
staff providers due to this proposal.

Based on DoD’s “stork nesting” experience over the past two years, we estimate that this
proposal would affect approximately 120 dependents per year in very remote locations.

Changes to Existing Law: This proposal would make the following changes to existing law
(proposed new material underlined):

TITLE 10 - ARMED FORCES
8§ 1040. Transportation of dependent patients

(a)(1) Except as provided in subsection (b), if a dependent accompanying a member of
the uniformed services who is stationed outside the United States or in Alaska or Hawaii and
who is on active duty for a period of more than 30 days requires medical attention which is not
available in the locality, transportation of the dependents at the expense of the United States is
authorized to the nearest appropriate medical facility in which adequate medical care is available,
except as otherwise provided in paragraph (2). On his recovery or when it is administratively
determined that the patient should be removed from the medical facility involved, the dependent
may be transported at the expense of the United States to the duty station of the member or to
such other place determined to be appropriate under the circumstances. If a dependent is unable
to travel unattended, round-trip transportation and travel expenses may be furnished necessary
attendants. In addition to transportation of a dependent at the expense of the United States
authorized under this subsection, reasonable travel expenses incurred in connection with the
transportation of the dependent may be paid at the expense of the United States. Travel expenses






authorized by this section may include reimbursement for necessary local travel in the vicinity of
the medical facility involved. The transportation and travel expenses authorized by this section
may be paid in advance.

(2)(A) For purposes of paragraph (1), required medical attention of a dependent includes
obstetrical anesthesia services equivalent to the obstetrical anesthesia services available in a
military treatment facility in the United States.

(B) In the case of a dependent at a remote location outside the continental United
States who elects services described in subparagraph (A) and for whom air transportation
would be needed to travel under paragraph (1) to the nearest appropriate medical facility
at which adequate medical care is available, the Secretary may authorize the dependent to
receive transportation under that paragraph to the continental United States and be treated
at the military treatment facility that can provide appropriate obstetrical services that is
nearest to the closest port of entry into the continental United States from such remote
location.

(C) The second through sixth sentences of paragraph (1) shall apply to a
dependent provided transportation by reason of this paragraph.

(D) The total cost incurred by the United States for the provision of transportation
and expenses (including per diem) with respect to a dependent by reason of this
paragraph may not exceed the cost the United States would otherwise incur for the
provision of transportation and expenses with respect to that dependent under paragraph
(1) if the transportation and expenses were provided to that dependent without regard to
this paragraph.

(E) The authority under this paragraph shall expire on September 30, 2015. Not
later than September 30, 2013, the Assistant Secretary of Defense for Health Affairs shall
submit to the Secretary of Defense and the Director of the Office of Management and
Budget a report on the use of authority under this paragraph. The report shall identify
associated costs and the effect of the use of authority under this paragraph on obstetric
care provided at overseas military treatment facilities and shall provide the Assistant
Secretary’s recommendation on whether an extension of the authority is needed.

(b) This section does not authorize transportation and travel expenses for a dependent for
elective surgery which is determined to be not medically indicated by a medical authority
designated under joint regulations to be prescribed under this section.

(c) In this section, the term "dependent™ has the meaning given that term in section 1072
of this title.

(d) Transportation and travel expenses authorized by this section shall be furnished in
accordance with joint regulations to be prescribed by the Secretary of Transportation, the
Secretary of Defense, the Secretary of Commerce, and the Secretary of Health and Human
Services, which shall require the use of transportation facilities of the United States insofar as
practicable.
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SEC. . TWO-YEAR EXTENSION OF AUTHORITIES RELATING TO
TEMPORARY WAIVER OF REIMBURSEMENT OF COSTS OF
ACTIVITIES FOR NONGOVERNMENTAL PERSONNEL AT
DEPARTMENT OF DEFENSE REGIONAL CENTERS FOR SECURITY
STUDIES.

(a) EXTENSION oF WAIVER.—Paragraph (1) of section 941(b) of the Duncan Hunter
National Defense Authorization Act for Fiscal Year 2009 (Public Law 110-417; 122 Stat. 4577,
10 U.S.C. 184 note) is amended by striking “fiscal years 2009 and 2010 and inserting “fiscal
years 2009 through 2012”.

(b) ANNUAL ReEPORT.—Paragraph (3) of such section is amended by striking “in 2010 and
2011 and inserting “in each year through 2013".

Section-by-Section Analysis

This proposal would amend section 941(b) of the Duncan Hunter National Defense
Authorization Act for Fiscal Year 2009 (Public Law 110-417; 122 Stat. 4577; 10 U.S.C. 184
note) to extend for two fiscal years the temporary authority for the five Regional Centers for
Security Studies of the Department of Defense (DoD) to waive the reimbursement of costs
required under subsection (f) of section 184 of title 10, United States Code, for personnel of
nongovernmental organizations (NGOs) and international organizations (10s) to participate in
activities of the Centers.

Its purpose is to increase the Centers’ authority to create communities of influence, to
realize efficiencies, and to enhance the capability of our foreign partners to contribute to
overseas contingency operations. To do so, this proposal emphasizes educational outreach to
defense and security-related nongovernmental personnel.

This proposal is consistent with the vision of the Secretary of Defense to use the Regional
Centers as key strategic communication tools to achieve three core objectives: 1) countering
ideological support for terrorism, 2) harmonizing views on common security challenges, and 3)
educating on the role of security in a civil society, with an emphasis on building partner security
institution capacity.

In order to fully realize this vision, the Department proposes the Regional Centers:

e Extend by two years a pilot program to reach out to personnel from non-governmental





organizations that may cooperate with the DoD during operations worldwide;

e Report annually to Congress on the proposed pilot program authority to fund
nongovernmental personnel to participate in regional center programs.

The Department’s experience with counterinsurgencies demonstrates that it is critical to
success to reach out to a broader cadre of participants — including nongovernmental counterparts
who increasingly work alongside U.S. forces during disaster response or post-conflict
operations. The initial goal is to include, when appropriate, at least one NGO/IO representative
in selected program events. Examples of past NGO/IO participants include the International
Red Cross, CARE International, the Association of South East Asian Nations (ASEAN), the
World Bank, Doctors Without Borders, INTERPOL, and the United Nations.

DoD’s intent is not to waive fees for all NGO/I0 applicants, but to be selective based on
need, as potential partners can include non-governmental organizations that cannot afford to pay
to participate in regional center programs, yet are essential to building communities of
influence. The ability to waive reimbursement for such participants from developing countries
is absolutely critical to enable the Regional Centers to reach individuals who can mobilize key
organizations. For fiscal years (FYs) 2011 and 2012, the DoD intends to continue to limit such
costs to no more than $1 million, to be expended from existing appropriations. In order to
facilitate oversight of this pilot program, DoD proposes to continue to include data on pilot
program expenditures by regional center and organizations funded in the annual report to
Congress on the Regional Centers.

Just as the post-Cold War mission of the Department of Defense has evolved toward a
focus on overseas contingency operations, the audience the Regional Centers should reach has
also changed. Our allies and partners need to understand how they can develop multi-agency,
comprehensive approaches to combating terrorism regionally, including private-public
partnerships.

Today, the greatest challenge to U.S. military forces comes from ideologies that justify
the use of terrorism and foster the recruitment of enemy combatants and suicide bombers. The
most effective partners in combating these ideologies at their roots are often found within non-
governmental institutions. The inclusion of these partners in DoD education efforts is critical to
the success of DoD efforts to combat terrorism and is vital to the effective performance of the
regional centers’ mission. The countries that are Ground Zero in combating terrorism are
invariably those least able to afford such costs. Thus, limits on the regional centers funding
authority increase the risk of missing critical attendees.

These legislative changes will increase the ability of the Regional Centers to build
broader communities of influence consistent with U.S. national security objectives for support
stability operations, disaster relief, humanitarian assistance, and countering ideological support
for terrorism. These small but key expansions of statutory authority will increase the
effectiveness of the Regional Centers.

In terms of outcomes, the benefits of even a small number of NGO and 10 participants in





Regional Center activities were significant for all parties. The NGO and 10 participants shared
real world experiences that lent credibility and depth to the Regional Center programs. Their
involvement enriched the experience of other program participants and fostered important
relationships between government and NGO/IO personnel. They dispelled myths and built
contacts that increase the likelihood of concrete follow-on actions and more effective and
comprehensive responses when crises arise. Extending this temporary authority will also give
DoD more time to compile data for a more robust impact assessment. .

Budget Implications: This proposal will be funded within existing Regional Center
appropriations.

RESOURCE REQUIREMENTS (SMILLIONS)

FY FY FY FY FY Appropriation | Budget | Dash-1
2011 2012 2013 2014 2015 From Activity Line
Item
Regional | +94.7 | +97.0 | +99.1 | +101.1 | +103.4 O&M, DW 04 4GTD
Centers
Total +94.7 | +97.0 | +99.1 | +101.1 | +103.4

Changes to Existing Law: This proposal would make the following amendments to section

941(b)

of the Duncan Hunter National Defense Authorization Act for Fiscal Year 2009 (P.L.

110-417):

(b) TEMPORARY WAIVER OF REIMBURSEMENT OF COSTS OF ACTIVITIES

FOR NONGOVERNMENTAL PERSONNEL.—

(1) AUTHORITY FOR TEMPORARY WAIVER.—In fiscal years 2009 and
2010 through 2012, the Secretary of Defense may, with the concurrence of the Secretary
of State, waive reimbursement otherwise required under subsection (f) of section 184 of
title 10, United States Code, of the costs of activities of Regional Centers under such
section for personnel of nongovernmental and international organizations who participate
in activities of the Regional Centers that enhance cooperation of nongovernmental
organizations and international organizations with United States forces if the Secretary of
Defense determines that attendance of such personnel without reimbursement is in the
national security interests of the United States.

(2) LIMITATION.—The amount of reimbursement that may be waived under
paragraph (1) in any fiscal year may not exceed $1,000,000.

(3) ANNUAL REPORT.—The Secretary of Defense shall include in the annual
report under section 184(h) of title 10, United States Code, in 2010-and-2011 each year
through 2013 information on the attendance of personnel of nongovernmental and
international organizations in activities of the Regional Centers during the preceding
fiscal year for which a waiver of reimbursement was made under paragraph (1), including
information on the costs incurred by the United States for the participation of personnel
of each nongovernmental or international organization that so attended.
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