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SEC. . AUTHORITY FOR UNITED STATES AIR FORCE INSTITUTE OF
TECHNOLOGY TO CHARGE AND RETAIN TUITION FOR
INSTRUCTION OF PERSONS OTHER THAN AIR FORCE PERSONNEL
DETAILED FOR INSTRUCTION AT THE INSTITUTE.

(a) STATUTORY REORGANIZATION.—Chapter 901 of title 10, United States Code, is
amended—
(1) by transferring subsections (d) and (f) of section 9314 to the end of section
9314b and redesignating those subsections as subsections (c) and (d), respectively;
(2) by striking the heading of section 9314a; and
(3) by inserting after subsection (c) of section 9314 the following new section
heading:

“8 9314a. United States Air Force Institute of Technology: reimbursement and tuition;

instruction of persons other than Air Force personnel”.
(b) INSTRUCTION OF PERSONS OTHER THAN AIR FORCE PERSONNEL.—Section 9314a of
such title, as designated by the amendment made by subsection (a)(3), is amended as follows:
(1) The first subsection of that section (formerly subsection (e) of section 9314) is
redesignated as subsection (a) and is amended—
(A) by striking “REIMBURSEMENT AND TUITION” and inserting “MEMBERS
OF THE ARMED FORCES OTHER THAN THE AIR FORCE WHO ARE DETAILED TO THE
INSTITUTE”; and
(B) in paragraph (1)—
(1) by striking “(other than a civilian employee of the Department of

the Air Force)”;





10

11

12

13

14

15

16

17

18

19

20

21

22

23

(ii) by striking “who receives” and inserting “detailed to receive”;
and
(C) in paragraph (3)—
(i) by striking “and” after “Marine Corps,” and inserting “or”;
(ii) by striking “permitted” and inserting “detailed”; and
(iii) by striking “that member” and inserting “the Secretary
concerned”.
(2) Such section is further amended—
(A) by redesignating paragraph (4) of such subsection (a) as subsection (b);
(B) by striking “(A)” in such subsection and inserting “FEDERAL CIVILIAN
EMPLOYEES OTHER THAN AIR FORCE EMPLOYEES WHO ARE DETAILED TO THE
INSTITUTE.—(L)”;
(C) by redesignating subparagraph (B) in such subsection as paragraph (2);
(D) by striking paragraph (5) of such subsection; and
(E) by inserting after such subsection the following new subsection (c):
“(c) NON-DETAILED PERSONS.—(1) The Secretary of the Air Force may permit persons
described in paragraph (2) to receive instruction at the United States Air Force Institute of
Technology on a space-available basis.
“(2) Paragraph (1) applies to any of the following persons:
“(A) A member of the armed forces not detailed for that instruction by the
Secretary concerned.
“(B) A civilian employee of a military department, of another component of the

Department of Defense, of another Federal agency, or of a State’s National Guard not
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detailed for that instruction by the Secretary concerned or head of the other Department of

Defense component, other Federal agency, or the National Guard.

“(C) A United States citizen who is the recipient of a competitively selected

Federal or Department of Defense sponsored scholarship or fellowship with a defense

focus in areas of study related to the academic disciplines offered by the Air Force

Institute of Technology and which requires a service commitment to the Federal

government in exchange for educational financial assistance.

“(3) If a scholarship or fellowship described in paragraph (2)(C) includes a stipend, the
Institute may accept the stipend payment from the scholarship or fellowship sponsor and make a
direct payment to the individual.”.

(c) CONFORMING SUBSECTION REDESIGNATIONS AND OTHER CONFORMING
AMENDMENTS.—Section 9314a of such title, as designated by the amendment made by subsection
(@)(3) and amended by subsection (b), is further amended—

(1) by redesignating subsection (a) of the former section 9314a (with the heading

“ADMISSION AUTHORIZED”) as subsection (d) and in that subsection—

(A) by striking “ADMISSION AUTHORIZED” and inserting “DEFENSE
INDUSTRY EMPLOYEES”; and
(B) in paragraph (1), by striking “subsection (b)” and inserting “paragraph
)
(2) by redesignating subsection (b) of such former section 9314a as paragraph (4)
and in that paragraph by striking “ELIGIBLE DEFENSE INDUSTRY EMPLOYEES.—”;
(3) by redesignating subsection (c) of such former section 9314a as paragraph (5)

and in that paragraph—
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(A) by striking “ANNUAL DETERMINATION BY THE SECRETARY OF THE AIR

FORCE.—”; and

(B) by redesignating paragraphs (1) and (2) therein as subparagraphs (A)
and (B), respectively; and

(4) by redesignating subsection (d) of such former section 9314a as paragraph (6)
and in that paragraph—

(A) by striking “PROGRAM REQUIREMENTS.—”;
(B) by redesignating paragraphs (1) and (2) therein as subparagraphs (A)
and (B), respectively; and
(C) in subparagraph (A), as so redesignated—
(1) by striking “under this section” and inserting “under this
subsection”; and
(i) by striking “subsection (a)” and inserting “paragraph (1)”.
(d) TuiTioN.—Subsection (e)(1) of such section is amended—

(1) by inserting after “(1)” the following: “The United States Air Force Institute of
Technology may charge tuition for students enrolled under subparagraphs (A) and (B) of
subsection (c)(2), at the discretion of the Commandant.”;

(2) by striking “under this section” and inserting “under paragraph (c)(2)(C) and
subsection (d)”;

(3) by inserting “When charged, tuition shall be” before “at a rate”; and

(4) by inserting before the period at the end the following: “who are detailed to
receive instruction at the Institute under subsection (b)”.

(e) STANDARDS OF CoNDUCT.—Subsection (f) of such section is amended—
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(2) by striking “defense industry employees” and inserting “persons”; and

(2) by inserting “who are not members of the armed forces or Government civilian
employees” after “enrolled under this section”.
(f) CLERICAL AMENDMENTS.—

(1) SECTION HEADING.—The heading of section 9314 of such title is amended to
read as follows:

“§ 9314. United States Air Force Institute of Technology: degree granting authority”.

(2) TABLE OF SECTIONS.—The table of sections at the beginning of such chapter is

amended by striking the items relating to sections 9314 and 9314a and inserting the

following:

“9314. United States Air Force Institute of Technology: degree granting authority.
“9314a. United States Air Force Institute of Technology: reimbursement and tuition; instruction of persons other than
Air Force personnel.”.

[PLEASE NOTE: THE “CHANGES TO EXISTING LAW” SECTION BELOW SETS OUT IN RED-LINE
FORMAT HOW THE LEGISLATIVE TEXT ABOVE WOULD AMEND EXISTING LAW.]

Section-by-Section Analysis

This proposal would revise the statutes relating to enrollment at the Air Force Institute
of Technology (AFIT) of persons other than Air Force personnel, including the authority to
charge and retain tuition for such persons. First, it extends the reimbursement and tuition
provisions to a new category of students: non-detailed persons (non-detailed members, non-
detailed civilians, and federal scholarship recipients). Second, while somewhat involved itself,
the proposal actually simplifies Chapter 901 by combining into one section (the amended Section
9314a), the various categories of students: detailed members and detailed civilians (currently
covered in Section 9314), defense industry employees (currently covered in Section 9314a), and
the new category of non-detailed persons. The revised proposal also moves the coverage for
civilian faculty (now in Section 9314) and acceptance of research grants (now in Section 9314a)
into Section 9314b that deals with AFIT administration.

Section 9314(e) of title 10, United States Code, currently addresses AFIT’s authority for
reimbursement and tuition. The authority pertains to collecting and retaining tuition paid by the
department, agency, or component detailing an individual for instruction. The current language
does not provide explicit authority that would allow AFIT to collect and retain tuition funding
through alternative means to offset the cost of instruction generated by non-detailed persons. This
proposal would provide AFIT the authority to collect and retain tuition from non-detailed persons.





The proposal would also reorganize the relevant statutes into a more logical manner.

Currently, 10 U.S.C. 9314 requires the Department of the Army, the Department of the
Navy, and the Department of Homeland Security to bear the cost of instruction for military
members detailed to AFIT for instruction. In addition, AFIT can charge tuition for the cost of
providing instruction at AFIT for any civilian employee of a military department, another
component of the Department of Defense (DoD), any other Federal agency, and up to 125 defense
industry civilians. AFIT is authorized to retain and use these tuition collections to cover the
marginal costs of such instruction. This is a consequence of the fact that AFIT is centrally
funded by the Air Force to educate Air Force officers and enlisted personnel assigned to AFIT for
instruction. These other students represent an added cost to the institution and the institution is
required to recover the costs associated with instructing the added student base.

AFIT is increasingly receiving requests from individual military members who are not
detailed to AFIT with the desire to pay the tuition using various payment programs. Additionally,
DoD organizations, whose budgets are becoming increasingly constrained, are looking at the
possibility of utilizing other tuition payment programs to pay for attendance at AFIT. In fact,
AFIT has enrolled non-detailed students in programs who have paid tuition bills. However,
AFIT’s current authorization does not address AFIT’s authority to retain and utilize tuition
payments obtained from self-pay means, scholarship/fellowship programs, or other means
available to non-detailed students. Consequently, current legal authorities require AFIT to deposit
any tuition collected from these sources to the U.S. Treasury’s Miscellaneous Receipts fund.

The proposed amendments to AFIT’s authority in 10 U.S.C. 9314 would provide AFIT
with the means to collect, retain, and use tuition collections from any sources available to non-
detailed students to cover the costs of instruction for non-detailed persons authorized to enroll at
AFIT. This proposal would provide more flexibility for those students authorized to attend AFIT
by providing new options for obtaining defense-focused education that is applicable to their
careers and highly desirable to their services or Federal organizations.

Budget Implications: The table below details resource requirements and proposed offsets
associated with this proposal.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY Appropriation | Budget Dfis:e'l Program
2017 2018 2019 2020 2021 From Activity ltem Element
Air Operation and
= $(0.5) | $(0.5) | $(0.5) | $(0.5) | $(0.5 Maintenance, 03 32C 84752F
orce .
Air Force

Navy does not intend to use this authority, which would have been funded from the following account: Operation
and Maintenance, Navy.

Army does not intend to use this authority, which would have been funded from the following account: Operation
and Maintenance, Army.

Total | $(0.5) | $(0.5) | $(0.5) | $(0.5) | $(0.5) | | | |

Changes to Existing Law: This proposal would make the following changes to chapter 901 of





title 10, United States Code:

CHAPTER 901—TRAINING GENERALLY

* * k k%

9314. Degree-granting-autherity-for United States Air Force Institute of Technology: degree granting authority.
9314a. United States Air Force Institute of Technology: admission-of-defense-industry-civitians reimbursement and

tuition; instruction of persons other than Air Force personnel.
9314b. United States Air Force Institute of Technology: administration.

* * k k %

89314. Degree-granting-authority-for United States Air Force Institute of Technology:

degree granting authority

(@) AuTHORITY.—Under regulations prescribed by the Secretary of the Air Force, the
commander of the Air University may, upon the recommendation of the faculty of the United
States Air Force Institute of Technology, confer appropriate degrees upon graduates of the United
States Air Force Institute of Technology who meet the degree requirements.

(b) LimITATION.—A degree may not be conferred under this section unless—

(1) the Secretary of Education has recommended approval of the degree in
accordance with the Federal Policy Governing Granting of Academic Degrees by Federal
Agencies; and

(2) the United States Air Force Institute of Technology is accredited by the
appropriate civilian academic accrediting agency or organization to award the degree, as
determined by the Secretary of Education.

(c) CONGRESSIONAL NOTIFICATION REQUIREMENTS.—(1) When seeking to establish
degree granting authority under this section, the Secretary of Defense shall submit to the
Committees on Armed Services of the Senate and House of Representatives—

(A) a copy of the self-assessment questionnaire required by the Federal Policy

Governing Granting of Academic Degrees by Federal Agencies, at the time the assessment

is submitted to the Department of Education's National Advisory Committee on

Institutional Quality and Integrity; and

(B) the subsequent recommendations and rationale of the Secretary of Education
regarding the establishment of the degree granting authority.

(2) Upon any modification or redesignation of existing degree granting authority, the
Secretary of Defense shall submit to the Committees on Armed Services of the Senate and House
of Representatives a report containing the rationale for the proposed modification or redesignation
and any subsequent recommendation of the Secretary of Education on the proposed modification
or redesignation.

(3) The Secretary of Defense shall submit to the Committees on Armed Services of the
Senate and House of Representatives a report containing an explanation of any action by the
appropriate academic accrediting agency or organization not to accredit the United States Air
Force Institute of Technology to award any new or existing degree.





[Transferred to 9314b(c) below] @}GMEAN—FA@U@A—@Q%@S&G%&L@HW

§ 9314a. United States Air Force Institute of Technology: reimbursement and tuition;
instruction of persons other than Air Force personnel

{e) (2) REWBURSEMENTAND-TFUHFHON MEMBERS OF THE ARMED FORCES OTHER THAN THE
AIR FORCE WHO ARE DETAILED TO THE INSTITUTE.—(1) The Department of the Army, the
Department of the Navy, and the Department of Homeland Security shall bear the cost of the
instruction at the Air Force Institute of Technology that is received by members of the armed
forces detailed for that instruction by the Secretaries of the Army, Navy, and Homeland Security,
respectively.

(2) Members of the Army, Navy, Marine Corps, and Coast Guard may only be detailed for
instruction at the Institute on a space-available basis.

(3) In the case of an enlisted member of the Army, Navy, Marine Corps, and or Coast
Guard permitted detailed to receive instruction at the Institute, the Secretary of the Air Force shall
charge that-member the Secretary concerned only for such costs and fees as the Secretary
considers appropriate (taking into consideration the admission of enlisted members on a space-
available basis).

4} (b) FEDERAL CIVILIAN EMPLOYEES OTHER THAN AIR FORCE EMPLOYEES WHO ARE
DETAILED TO THE INSTITUTE.—(A)} (1) The Institute shall charge tuition for the cost of providing
instruction at the Institute for any civilian employee of a military department {other-than-a-civitian-
employee-of the Department-of-the-AlrForee), of another component of the Department of
Defense, or of another Federal agency whe-receives detailed to recieve instruction at the Institute.

B} (2) The cost of any tuition charged an individual under this paragraph shall be borne
by the department, agency, or component sending the individual for instruction at the Institute.

[Deleted as covered by (e)(2) below] (5)—Ame&n¥s—reeewed—by—the—msmu%e—fepth&






(c) NoN-DETAILED PERSONS.—(1) The Secretary of the Air Force may permit persons

described in paragraph (2) to receive instruction at the United States Air Force Institute of
Technology on a space-available basis.
(2) Paragraph (1) applies to any of the following persons:

(A) A member of the armed forces not detailed for that instruction by the Secretary
concerned.

(B) A civilian employee of a military department, of another component of the
Department of Defense, of another Federal agency, or of a State’s National Guard not
detailed for that instruction by the Secretary concerned or head of the other Department of
Defense component, other Federal agency, or the National Guard.

(C) A United States citizen who is the recipient of a competitively selected Federal
or Department of Defense sponsored scholarship or fellowship with a defense focus in
areas of study related to the academic disciplines offered by the Air Force Institute of
Technology and which requires a service commitment to the Federal government in
exchange for educational financial assistance.

(3) If a scholarship or fellowship described in paragraph (2)(C) includes a stipend, the
Institute may accept the stipend payment from the scholarship or fellowship sponsor and make a
direct payment to the individual.

() (d) AbmisstoN-AuTHORIZED DEFENSE INDUSTRY EMPLOYEES.—(1) The Secretary of
the Air Force may permit defense industry employees described in subseetion-(b)} paragraph (4) to
receive instruction at the United States Air Force Institute of Technology in accordance with this
section. Any such defense industry employee may be enrolled in, and may be provided instruction
in, a program leading to a graduate degree or professional continuing education certificate in a
defense focused curriculum related to aeronautics and astronautics, electrical and computer
engineering, engineering physics, mathematics and statistics, operational sciences, or systems and
engineering management.

(2) No more than 125 defense industry employees may be enrolled at the United States Air
Force Institute of Technology at any one time under the authority of paragraph (1).

(3) Upon successful completion of the course of instruction at the United States Air Force
Institute of Technology in which a defense industry employee is enrolled, the defense industry






employee may be awarded an appropriate degree under section 9314 of this title or an appropriate
professional continuing education certificate, as applicable.

{b) (4) EticiBLE DEFENSEINDUSTRY-EMPLOYES—FOr purposes of this section, an eligible
defense industry employee is an individual employed by a private firm that is engaged in
providing to the Department of Defense significant and substantial defense-related systems,
products, or services. A defense industry employee admitted for instruction at the United States
Air Force Institute of Technology remains eligible for such instruction only so long asthat person
remains employed by the same firm.

{c) (5) ANNUAL DETERMINATION BY THE SECRETARY OF THE AIR FOrRCE.—Defense
industry employees may receive instruction at the United States Air Force Institute of Technology
during any academic year only if, before the start of that academic year, the Secretary of the Air
Force, or the designee of the Secretary, determines that providing instruction to defense industry
employees under this section during that year—

5 (A) will further the military mission of the United States Air Force Institute of

Technology; and

) (B) will not require an increase in the permanently authorized size of the faculty,
an increase in the course offerings of the school, or an increase in the laboratory facilities
or other infrastructure of the school.

{d) (6) PrRocrRAM-REQUIREMENTS:—The Secretary of the Air Force shall ensure that—
5 (A) the curriculum in which defense industry employees may be enrolled under

this seetion subsection is not readily available through other schools and concentrates on
the areas of focus specified in subseetion{a} paragraph (1) that are conducted by military
organizations and defense contractors working in close cooperation; and

2} (B) the course offerings at the United States Air Force Institute of Technology
continue to be determined solely by the needs of the Department of Defense.

(e) TuitioN.—(1) The United States Air Force Institute of Technology may charge tuition
for students enrolled under paragraphs (c)(2)(A) and (c)(2)(B), at the discretion of the
Commandant. The United States Air Force Institute of Technology shall charge tuition for
students enrolled under-this-section under paragraph (c)(2)(C) and subsection (d). When charged,
tuition shall be at a rate not less than the rate charged for employees of the United States outside
the Department of the Air Force who are detailed to receive instruction at the Institute under
subsection (b).

(2) Amounts received by the United States Air Force Institute of Technology for
instruction of students enrolled under this section shall be retained by the school to defray the
costs of such instruction. The source, and the disposition, of such funds shall be specifically
identified in records of the school.

(f) STANDARDS oF CoNDUCT.—While receiving instruction at the United States Air Force
Institute of Technology, defense-trdustry-employees persons enrolled under this section who are
not members of the armed forces or Government civilian employees, to the extent practicable, are
subject to the same regulations governing academic performance, attendance, norms of behavior,
and enrollment as apply to Government civilian employees receiving instruction at the school.
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8 9314b. United States Air Force Institute of Technology: administration

(a) COMMANDANT.—

(1) SELECTION.—The Commandant of the United States Air Force Institute of
Technology shall be selected by the Secretary of the Air Force.

(2) ELiciBILITY.—The Commandant shall be one of the following:

(A) An officer of the Air Force on active duty in a grade not below the
grade of colonel who possesses such qualifications as the Secretary considers
appropriate and is assigned or detailed to such position.

(B) A member of the Senior Executive Service or a civilian individual,
including an individual who was retired from the Air Force in a grade not below
brigadier general, who has the qualifications appropriate for the position of
Commandant and is selected by the Secretary as the best qualified from among
candidates for the position in accordance with a process and criteria determined by
the Secretary.

(3) TERM FOR CIVILIAN COMMANDANT.—An individual selected for the position of
Commandant under paragraph (2)(B) shall serve in that position for a term of not more
than five years and may be continued in that position for an additional term of up to five
years.

(b) PROVOST AND ACADEMIC DEAN.-—

(1) IN GENERAL.—There is established at the United States Air Force Institute of
Technology the civilian position of Provost and Academic Dean who shall be appointed
by the Secretary.

(2) TErRM.—AnN individual appointed to the position of Provost and Academic
Dean shall serve in that position for a term of five years.

(3) ComPENSATION.—The individual serving as Provost and Academic Dean is
entitled to such compensation for such service as the Secretary shall prescribe for purposes
of this section, but not more than the rate of compensation authorized for level 1V of the
Executive Schedule.

[Transferred from 9314(d)] (c) CiviLIAN FACULTY.—(1) The Secretary of the Air Force
may employ as many civilian faculty members at the United States Air Force Institute of
Technology as is consistent with the needs of the Air Force and with Department of Defense
personnel limits.

(2) The Secretary shall prescribe regulations determining—

(A) titles and duties of civilian members of the faculty; and
(B) pay of civilian members of the faculty, notwithstanding chapter 53 of title 5,
but subject to the limitation set out in section 5373 of title 5.

[Transferred from 9314(f)] (d) ACCEPTANCE OF RESEARCH GRANTS.—(1) The Secretary
of the Air Force may authorize the Commandant of the United States Air Force Institute of
Technology to accept qualifying research grants. Any such grant may only be accepted if the
work under the grant is to be carried out by a professor or instructor of the Institute for a
scientific, literary, or educational purpose.

(2) A qualifying research grant under this subsection is a grant that is awarded on a

11





competitive basis by an entity referred to in paragraph (3) for a research project with a scientific,
literary, or educational purpose.

(3) A grant may be accepted under this subsection only from a corporation, fund,
foundation, educational institution, or similar entity that is organized and operated primarily for
scientific, literary, or educational purposes.

(4) The Secretary shall establish an account for administering funds received as research
grants under this section. The Commandant of the Institute shall use the funds in the account in
accordance with applicable provisions of the requlations and the terms and condition of the grants

received.

(5) Subject to such limitations as may be provided in appropriations Acts, appropriations
available for the Institute may be used to pay expenses incurred by the Institute in applying for,
and otherwise pursuing, the award of qualifying research grants.

(6) The Secretary shall prescribe regulations for the administration of this subsection.

12
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SEC. __ MODIFICATIONS TO REQUIREMENTS FOR ACCOUNTING FOR
MEMBERS OF THE ARMED FORCES AND DEPARTMENT OF
DEFENSE CIVILIAN EMPLOYEES LISTED AS MISSING.

(@) LimITATION OF DPAA TO MISSING PERSONS FROM PAST CONFLICTS.—Section 1501(a)
of title 10, United States Code, is amended—

(1) in paragraph (1)(A), by inserting “from past conflicts” after “matters relating
to missing persons”;

(2) in paragraph (2)—

(A) by striking subparagraph (A);

(B) by redesignating subparagraphs (B), (C), (D), (E), and (F) as
subparagraphs (A), (B), (C), (D), and (E), respectively; and

(C) by inserting “from past conflicts” after “missing persons” each place it
appears;
(3) in paragraph (4)—

(A) by striking “for personal recovery (including search, rescue, escape,
and evasion) and”; and

(B) by inserting “from past conflicts” after “missing persons”; and
(4) by striking paragraph (5).

(b) AcTiON UPON DISCOVERY OR RECEIPT OF INFORMATION.—Section 1505(c) of such
title is amended by striking “designated Agency Director” in paragraphs (1), (2), and (3) and
inserting “Secretary of Defense”.

(c) DEFINITION OF “ACCOUNTED FOR”. —Section 1513(3)(B) of such title is amended by

inserting “to the extent practicable” after “are recovered”.





[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would amend chapter 76 of title 10, United States Code, to provide
statutory authority to implement a recent decision by the Deputy Secretary of Defense to remove
from the Director of the new Defense Agency described in section 1501, which has since been
named the Defense POW/MIA Accounting Agency (DPAA), responsibility for policy, control,
and oversight for recovering personnel who are missing during current operations or activities.
Removing the assignment of this responsibility from statute will allow the Director, DPAA, to
focus the Agency’s efforts and resources on accounting for personnel lost in past conflicts. Also,
this proposal removes the designated Agency Director’s responsibility for oversight of status
determination and review boards. That responsibility will remain with the Secretary of Defense
who, in the absence of a statutory assignment of the responsibility to a specific subordinate,
could delegate this responsibility as the Secretary determines appropriate. Additionally, this
proposal would amend chapter 76 of title 10, United States Code, to provide definitional clarity
for the term “accounted for” as it relates to a person missing as described in section 1509 of that
chapter.

Changes to 10 U.S.C. 1501 are necessary to implement the Deputy Secretary’s decision
to designate another Department of Defense organization as responsible for policy, control, and
oversight for investigation and recovery related to missing persons for matters related to search,
rescue, escape, and evasion. Additionally, because status determination and review boards have
been used only in cases of those missing from current conflicts, the Secretary of Defense would
be able to delegate this responsibility to the most appropriate Department of Defense
organization.

Recovering and re-integrating our personnel who are missing or captured during current
conflicts is one of the Department’s essential missions. Through it, we demonstrate to DoD
personnel and their families the required commitment to never leave a comrade behind. The
changes requested in this proposal would ensure that resources are being applied to accounting
for DoD personnel missing from past conflicts, as well as recovering DoD personnel missing
during current operations in the most efficient and effective manner possible.

Finally, this proposal would amend chapter 76 of title 10, United States Code, by clearly
stating that the Department is authorized to account for a missing person without having to
recover and identify every fragment of remains. This would allow the Department to be more
efficient and effective in accounting for missing persons and help defend the Department’s
equities in litigation.

Budget Implications: Two civilian personnel billets will transfer from the new Defense Agency
to OSD. The resources reflected in the table below are funded within the FY 2017 President’s
Budget.





CIVILIAN PERSONNEL AFFECTED

FY FY FY FY | FY | Appropriation | Budget Dfisr?él Program
2017 | 2018 | 2019 | 2020 | 2021 From Activity [tem Element
Operation and
DPAA -2 -2 -2 -2 -2 Maintenance, 04 4GTC
Defense-Wide
Operation and
OSD +2 +2 +2 +2 +2 Maintenance, 04 4GTN
Defense-Wide
RESOURCE REQUIREMENTS (SMILLIONS)
FY FY FY FY FY | Appropriation | Budget Dfisr?él Program
2017 2018 | 2019 | 2020 | 2021 From Activity ltem Element
Operation and
DPAA |-0.2 -0.3 -0.3 -0.3 -0.3 Maintenance, 04 4GTC
Defense-Wide
Operation and
OSD | +0.2 +0.3 +0.3 +0.3 +0.3 Maintenance, 04 4GTN
Defense-Wide

Changes to Existing Law: This proposal would make the following changes to chapter 76 of
title 10, United States Code:

Sec.
1501. System for accounting for missing persons.
1501a. Public-private partnerships; other forms of support.

1502
1503
1504.
1505.
1506.
1507.
1508.
15009.
1510.
1511.
1512.
1513.

CHAPTER 76—MISSING PERSONS

. Missing persons: initial report.
. Actions of Secretary concerned; initial board inquiry.
Subsequent board of inquiry.
Further review.

Personnel files.
Recommendation of status of death.
Judicial review.

Program to resolve missing person cases.
Applicability to Coast Guard.
Return alive of person declared missing or dead.
Effect on State law.
Definitions.

81501. System for accounting for missing persons






(a) RESPONSIBILITY FOR MISSING PERSONS.—(1)(A) The Secretary of Defense shall
designate a single organization within the Department of Defense to have responsibility for
Department matters relating to missing persons from past conflicts, including accounting for
missing persons and persons whose remains have not been recovered from the conflict in which
they were lost.

(B) The organization designated under this paragraph shall be a Defense Agency or other
entity of the Department of Defense outside the military departments and is referred to in this
chapter as the “designated Defense Agency”.

(C) The head of the organization designated under this paragraph is referred to in this
chapter as the “designated Agency Director”.

(2) Subject to the authority, direction, and control of the Secretary of Defense, the
responsibilities of the de3|gnated Agency D|rect0r shaII mclude the following:

(BA) Policy, control, and oversight of the program established under section 1509
of this title.

(€B) Responsibility for accounting for missing persons_from past conflicts,
including locating, recovering, and identifying missing persons or their remains after
hostilities have ceased.

(CB) Coordination for the Department of Defense with other departments and
agencies of the United States on all matters concerning missing persons from past
conflicts.

(DE) Dissemination of appropriate information on the status of missing persons
from past conflicts to authorized family members.

(EF) Establishment of a means for communication between officials of the
designated Defense Agency and family members of missing persons from past conflicts,
veterans service organizations, concerned citizens, and the public on the Department’s
efforts to account for missing persons from past conflicts, including a readily available
means for communication of their views and recommendations to the designated Agency
Director.

(3) In carrying out the responsibilities established under this subsection, the designated
Agency Director shall be responsible for the coordination for such purposes within the
Department of Defense among the military departments, the Joint Staff, and the commanders of
the combatant commands.

(4) The designated Agency Director shall establish policies, which shall apply uniformly

throughout the Department of Defense, forpersennelrecovery-{including-search,rescue;

escaperand-evasion)-and-for personnel accounting (including locating, recovering, and
identifying missing persons from past conflicts or their remains after hostilities have ceased).






(b) UNIFORM DoD PROCEDURES.—(1) The Secretary of Defense shall prescribe
procedures, to apply uniformly throughout the Department of Defense, for—

(A) the determination of the status of persons described in subsection (c); and
(B) for the systematic, comprehensive, and timely collection, analysis, review,
dissemination, and periodic update of information related to such persons.

(2) Such procedures may provide for the delegation by the Secretary of Defense of any
responsibility of the Secretary under this chapter to the Secretary of a military department.

(3) Such procedures shall be prescribed in a single directive applicable to all elements of
the Department of Defense.

(4) As part of such procedures, the Secretary may provide for the extension, on a case-by-
case basis, of any time limit specified in section 1502, 1503, or 1504 of this title. Any such
extension may not be for a period in excess of the period with respect to which the extension is
provided. Subsequent extensions may be provided on the same basis.

(c) CoveRED PERSONS.—(1) Section 1502 of this title applies in the case of any member
of the armed forces on active duty—

(A) who becomes involuntarily absent as a result of a hostile action or under
circumstances suggesting that the involuntary absence is a result of a hostile action; and

(B) whose status is undetermined or who is unaccounted for.

(2) Section 1502 of this title applies in the case of any other person who is a citizen of the
United States and a civilian officer or employee of the Department of Defense or (subject to
paragraph (3)) an employee of a contractor of the Department of Defense—

(A) who serves in direct support of, or accompanies, the armed forces in the field
under orders and becomes involuntarily absent as a result of a hostile action or under
circumstances suggesting that the involuntary absence is a result of a hostile action; and

(B) whose status is undetermined or who is unaccounted for.

(3) The Secretary of Defense shall determine, with regard to a pending or ongoing
military operation, the specific employees, or groups of employees, of contractors of the
Department of Defense to be considered to be covered by this subsection.

(d) PRIMARY NEXT OF KIN.—The individual who is primary next of kin of any person
described in subsection (c) may for purposes of this chapter designate another individual to act
on behalf of that individual as primary next of kin. The Secretary concerned shall treat an
individual so designated as if the individual designated were the primary next of kin for purposes
of this chapter. A designation under this subsection may be revoked at any time by the person
who made the designation.

(e) TERMINATION OF APPLICABILITY OF PROCEDURES WHEN MISSING PERSON IS
ACCOUNTED FOR.—The provisions of this chapter relating to boards of inquiry and to the actions
by the Secretary concerned on the reports of those boards shall cease to apply in the case of a
missing person upon the person becoming accounted for or otherwise being determined to be in a
status other than missing.

(f) SECRETARY CONCERNED.—In this chapter, the term “Secretary concerned” includes,
in the case of a civilian officer or employee of the Department of Defense or an employee of a
contractor of the Department of Defense, the Secretary of the military department or head of the





element of the Department of Defense employing the officer or employee or contracting with the
contractor, as the case may be.

81501a. Public-private partnerships; other forms of support

(a) PuBLIC-PRIVATE PARTNERSHIPS.—The Secretary of Defense may enter into
arrangements known as public-private partnerships with appropriate entities outside the
Government for the purposes of facilitating the activities of the designated Defense Agency. The
Secretary may only partner with foreign governments or foreign entities with the concurrence of
the Secretary of State. Any such arrangement shall be entered into in accordance with authorities
provided under this section or any other authority otherwise available to the Secretary.
Regulations prescribed under subsection (e)(1) shall include provisions for the establishment and
implementation of such partnerships.

(b) ACCEPTANCE OF VOLUNTARY PERSONAL SERVICES.—The Secretary of Defense may
accept voluntary services to facilitate accounting for missing persons in the same manner as the
Secretary of a military department may accept such services under section 1588(a)(9) of this
title.

(c) COOPERATIVE AGREEMENTS AND GRANTS.—

(1) IN GENERAL.—The Secretary of Defense may enter into a cooperative
agreement with, or make a grant to, a private entity for purposes related to support of the
activities of the designated Defense Agency.

(2) INAPPLICABILITY OF CERTAIN CONTRACT REQUIREMENTS.—Notwithstanding
section 2304(k) of this title, the Secretary may enter such cooperative agreements or
grants on a sole-source basis pursuant to section 2304(c)(5) of this title.

(d) Use oF DEPARTMENT OF DEFENSE PERSONAL PROPERTY.—The Secretary may allow a
private entity to use, at no cost, personal property of the Department of Defense to assist the
entity in supporting the activities of the designated Defense Agency.

(e) REGULATIONS.—

(1) IN GENERAL.—The Secretary of Defense shall prescribe regulations to
implement this section.

(2) LimitaTioN.—Such regulations shall provide that acceptance of a gift
(including a gift of services), or use of a gift under this section may not occur if the
nature or circumstances of the acceptance or use would compromise the integrity, or the
appearance of integrity, of any program of the Department of Defense or any individual
involved in such program.

(f) DEFINITIONS.—In this section:

(1) COOPERATIVE AGREEMENT.—The term *“cooperative agreement” means an
authorized cooperative agreement as described in section 6305 of title 31.

(2) GRANT.—The term “grant” means an authorized grant as described in section
6304 of title 31.





81502. Missing persons: initial report

(a) PRELIMINARY ASSESSMENT AND RECOMMENDATION BY COMMANDER.—After
receiving information that the whereabouts and status of a person described in section 1501(c) of
this title is uncertain and that the absence of the person may be involuntary, the commander of
the unit, facility, or area to or in which the person is assigned shall make a preliminary
assessment of the circumstances. If, as a result of that assessment, the commander concludes that
the person is missing, the commander shall—

(1) recommend that the person be placed in a missing status; and

(2) not later than 10 days after receiving such information, transmit a report
containing that recommendation to the Secretary concerned in accordance with
procedures prescribed under section 1501(b) of this title.

(b) TRANSMISSION OF ADVISORY COPY TO THEATER COMPONENT COMMANDER.—When
transmitting a report under subsection (a)(2) recommending that a person be placed in a missing
status, the commander transmitting that report shall transmit an advisory copy of the report to the
theater component commander with jurisdiction over the missing person.

(c) SAFEGUARDING AND FORWARDING OF RECORDS.—A commander making a
preliminary assessment under subsection (a) with respect to a missing person shall (in
accordance with procedures prescribed under section 1501 of this title) safeguard and forward
for official use any information relating to the whereabouts and status of the missing person that
results from the preliminary assessment or from actions taken to locate the person.

81503. Actions of Secretary concerned; initial board inquiry

(a) DETERMINATION BY SECRETARY.—Upon receiving a recommendation under section
1502(a) of this title that a person be placed in a missing status, the Secretary receiving the
recommendation shall review the recommendation and, not later than 10 days after receiving
such recommendation, shall appoint a board under this section to conduct an inquiry into the
whereabouts and status of the person.

(b) INQUIRIES INVOLVING MORE THAN ONE MISSING PERSON.—If it appears to the
Secretary who appoints a board under this section that the absence or missing status of two or
more persons is factually related, the Secretary may appoint a single board under this section to
conduct the inquiry into the whereabouts and status of all such persons.

(c) ComposITION.—(1) A board appointed under this section to inquire into the
whereabouts and status of a person shall consist of at least one individual described in paragraph
(2) who has experience with and understanding of military operations or activities similar to the
operation or activity in which the person disappeared.

(2) An individual referred to in paragraph (1) is the following:

(A) A military officer, in the case of an inquiry with respect to a member of the
armed forces.
(B) A civilian, in the case of an inquiry with respect to a civilian employee of the

Department of Defense or of a contractor of the Department of Defense.





(3) An individual may be appointed as a member of a board under this section only if the
individual has a security clearance that affords the individual access to all information relating to
the whereabouts and status of the missing persons covered by the inquiry.

(4) A Secretary appointing a board under this subsection shall, for purposes of providing
legal counsel to the board, assign to the board a judge advocate, or appoint to the board an
attorney, who has expertise in the law relating to missing persons, the determination of death of
such persons, and the rights of family members and dependents of such persons.

(d) DuTiEs oF BoARD.—A board appointed to conduct an inquiry into the whereabouts
and status of a missing person under this section shall—
(1) collect, develop, and investigate all facts and evidence relating to the
disappearance or whereabouts and status of the person;
(2) collect appropriate documentation of the facts and evidence covered by the
board’s investigation;
(3) analyze the facts and evidence, make findings based on that analysis, and draw
conclusions as to the current whereabouts and status of the person; and
(4) with respect to each person covered by the inquiry, recommend to the
Secretary who appointed the board that—
(A) the person be placed in a missing status; or
(B) the person be declared to have deserted, to be absent without leave, or
(subject to the requirements of section 1507 of this title) to be dead.

(e) BoARD PROCEEDINGS.—During the proceedings of an inquiry under this section, a
board shall—

(1) collect, record, and safeguard all facts, documents, statements, photographs,
tapes, messages, maps, sketches, reports, and other information (whether classified or
unclassified) relating to the whereabouts and status of each person covered by the
inquiry;

(2) gather information relating to actions taken to find the person, including any
evidence of the whereabouts and status of the person arising from such actions; and

(3) maintain a record of its proceedings.

(f) COUNSEL FOR MISSING PERSON.—(1) The Secretary appointing a board to conduct an
inquiry under this section shall appoint counsel to represent each person covered by the inquiry
or, in a case covered by subsection (b), one counsel to represent all persons covered by the
inquiry. Counsel appointed under this paragraph may be referred to as “missing person’s
counsel” and represents the interests of the person covered by the inquiry (and not any member
of the person’s family or other interested parties). The identity of counsel appointed under this
paragraph for a missing person shall be made known to the missing person’s primary next of kin
and any other previously designated person of the person.

(2) To be appointed as a missing person’s counsel, a person must—

(A) have the qualifications specified in section 827(b) of this title (article 27(b) of

the Uniform Code of Military Justice) for trial counsel or defense counsel detailed for a

general court-martial;





(B) have a security clearance that affords the counsel access to all information
relating to the whereabouts and status of the person or persons covered by the inquiry;
and

(C) have expertise in the law relating to missing persons, the determination of the
death of such persons, and the rights of family members and dependents of such persons.
(3) A missing person’s counsel—

(A) shall have access to all facts and evidence considered by the board during the
proceedings under the inquiry for which the counsel is appointed,;

(B) shall observe all official activities of the board during such proceedings;

(C) may question witnesses before the board; and

(D) shall monitor the deliberations of the board.

(4) A missing person’s counsel shall assist the board in ensuring that all appropriate
information concerning the case is collected, logged, filed, and safeguarded. The primary next of
kin of a missing person and any other previously designated person of the missing person shall
have the right to submit information to the missing person’s counsel relative to the disappearance
or status of the missing person.

(5) A missing person’s counsel shall review the report of the board under subsection (h)
and submit to the Secretary concerned who appointed the board an independent review of that
report. That review shall be made an official part of the record of the board.

(9) Access To PROCEEDINGS.—The proceedings of a board during an inquiry under this
section shall be closed to the public (including, with respect to the person covered by the inquiry,
the primary next of kin, other members of the immediate family, and any other previously
designated person of the person).

(h) ReEpPORT.—(1) A board appointed under this section shall submit to the Secretary who
appointed the board a report on the inquiry carried out by the board. The report shall include—
(A) a discussion of the facts and evidence considered by the board in the inquiry;
(B) the recommendation of the board under subsection (d) with respect to each
person covered by the report; and
(C) disclosure of whether classified documents and information were reviewed by
the board or were otherwise used by the board in forming recommendations under

subparagraph (B).

(2) A board shall submit a report under this subsection with respect to the inquiry carried
out by the board not later than 30 days after the date of the appointment of the board to carry out
the inquiry. The report may include a classified annex.

(3) The Secretary of Defense shall prescribe procedures for the release of a report
submitted under this subsection with respect to a missing person. Such procedures shall provide
that the report may not be made public (except as provided for in subsection (j)) until one year
after the date on which the report is submitted.

(i) DETERMINATION BY SECRETARY.—(1) Not later than 30 days after receiving a report
from a board under subsection (h), the Secretary receiving the report shall review the report.

(2) In reviewing a report under paragraph (1), the Secretary shall determine whether or
not the report is complete and free of administrative error. If the Secretary determines that the





report is incomplete, or that the report is not free of administrative error, the Secretary may
return the report to the board for further action on the report by the board.

(3) Upon a determination by the Secretary that a report reviewed under this subsection is
complete and free of administrative error, the Secretary shall make a determination concerning
the status of each person covered by the report, including whether the person shall—

(A) be declared to be missing;

(B) be declared to have deserted:;

(C) be declared to be absent without leave; or
(D) be declared to be dead.

(1) REPORT TO FAMILY MEMBERS AND OTHER INTERESTED PERSONS.—Not later than 30
days after the date on which the Secretary concerned makes a determination of the status of a
person under subsection (i), the Secretary shall take reasonable actions to—
(1) provide to the primary next of kin, the other members of the immediate
family, and any other previously designated person of the person—
(A) an unclassified summary of the unit commander's report with respect
to the person under section 1502(a) of this title; and
(B) the report of the board (including the names of the members of the
board) under subsection (h); and
(2) inform each individual referred to in paragraph (1) that the United States will
conduct a subsequent inquiry into the whereabouts and status of the person on or about
one year after the date of the first official notice of the disappearance of the person,
unless information becomes available sooner that may result in a change in status of the
person.

(K) TREATMENT OF DETERMINATION.—ANY determination of the status of a missing
person under subsection (i) shall be treated as the determination of the status of the person by all
departments and agencies of the United States.

81504. Subsequent board of inquiry

(a) ADDITIONAL BoARD.—If information that may result in a change of status of a person
covered by a determination under section 1503(i) of this title becomes available within one year
after the date of the transmission of a report with respect to the person under section 1502(a)(2)
of this title, the Secretary concerned shall appoint a board under this section to conduct an
inquiry into the information.

(b) DATE OF APPOINTMENT.—The Secretary concerned shall appoint a board under this
section to conduct an inquiry into the whereabouts and status of a missing person on or about one
year after the date of the transmission of a report concerning the person under section 1502(a)(2)
of this title.

(c) CoMBINED INQUIRIES.—If it appears to the Secretary concerned that the absence or

status of two or more persons is factually related, the Secretary may appoint one board under this
section to conduct the inquiry into the whereabouts and status of such persons.
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(d) ComposiTION.—(1) A board appointed under this section shall be composed of at
least three members as follows:

(A) In the case of a board that will inquire into the whereabouts and status of one
or more members of the armed forces (and no civilians described in subparagraph (B)),
the board shall be composed of officers having the grade of major or lieutenant
commander or above.

(B) In the case of a board that will inquire into the whereabouts and status of one
or more civilian employees of the Department of Defense or contractors of the
Department of Defense (and no members of the armed forces), the board shall be
composed of—

(1) not less than three employees of the Department of Defense whose rate
of annual pay is equal to or greater than the rate of annual pay payable for grade

GS-13 of the General Schedule under section 5332 of title 5; and

(if) such members of the armed forces as the Secretary considers
advisable.

(C) In the case of a board that will inquire into the whereabouts and status of both
one or more members of the armed forces and one or more civilians described in
subparagraph (B)—

(i) the board shall include at least one officer described in subparagraph

(A) and at least one employee of the Department of Defense described in

subparagraph (B)(i); and

(ii) the ratio of such officers to such employees on the board shall be
roughly proportional to the ratio of the number of members of the armed forces
who are subjects of the board’s inquiry to the number of civilians who are
subjects of the board’s inquiry.

(2) The Secretary concerned shall designate one member of a board appointed under this
section as president of the board. The president of the board shall have a security clearance that
affords the president access to all information relating to the whereabouts and status of each
person covered by the inquiry.

(3) One member of each board appointed under this subsection shall be an individual
who—

(A) has an occupational specialty similar to that of one or more of the persons
covered by the inquiry; and

(B) has an understanding of and expertise in the type of official activities that one
or more such persons were engaged in at the time such person or persons disappeared.
(4) The Secretary who appoints a board under this subsection shall, for purposes of

providing legal counsel to the board, assign to the board a judge advocate, or appoint to the
board an attorney, with the same qualifications as specified in section 1503(c)(4) of this title.

(e) DuTIES OF BOARD.—A hoard appointed under this section to conduct an inquiry into
the whereabouts and status of a person shall—
(1) review the reports with respect to the person transmitted under section
1502(a)(2) of this title and submitted under section 1503(h) of this title;
(2) collect and evaluate any document, fact, or other evidence with respect to the
whereabouts and status of the person that has become available since the determination of
the status of the person under section 1503 of this title;
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(3) draw conclusions as to the whereabouts and status of the person;

(4) determine on the basis of the activities under paragraphs (1) and (2) whether
the status of the person should be continued or changed; and

(5) submit to the Secretary concerned a report describing the findings and
conclusions of the board, together with a recommendation for a determination by the
Secretary concerning the whereabouts and status of the person.

(F) COUNSEL FOR MISSING PERSONS.—(1) When the Secretary concerned appoints a board
to conduct an inquiry under this section, the Secretary shall appoint counsel to represent each
person covered by the inquiry. The identity of counsel appointed under this paragraph for a
missing person shall be made known to the missing person’s primary next of kin and any other
previously designated person of the person.

(2) A person appointed as counsel under this subsection shall meet the qualifications and
have the duties set forth in section 1503(f) of this title for a missing person’s counsel appointed
under that section.

(3) The review of the report of a board on an inquiry that is submitted by such counsel
shall be made an official part of the record of the board with respect to the inquiry.

(g) ATTENDANCE OF FAMILY MEMBERS AND CERTAIN OTHER INTERESTED PERSONS AT
PROCEEDINGS.—(1) With respect to any person covered by an inquiry under this section, the
primary next of kin, other members of the immediate family, and any other previously
designated person of the person may attend the proceedings of the board during the inquiry.

(2) The Secretary concerned shall take reasonable actions to notify each individual
referred to in paragraph (1) of the opportunity to attend the proceedings of a board. Such notice
shall be provided not less than 60 days before the first meeting of the board.

(3) An individual who receives notice under paragraph (2) shall notify the Secretary of
the intent, if any, of that individual to attend the proceedings of the board not later than 21 days
after the date on which the individual receives the notice.

(4) Each individual who notifies the Secretary under paragraph (3) of the individual's
intent to attend the proceedings of the board—

(A) in the case of an individual who is the primary next of kin or the previously
designated person, may attend the proceedings of the board with private counsel;

(B) shall have access to the personnel file of the missing person, to unclassified
reports, if any, of the board appointed under section 1503 of this title to conduct the
inquiry into the whereabouts and status of the person, and to any other unclassified
information or documents relating to the whereabouts and status of the person;

(C) shall be afforded the opportunity to present information at the proceedings of
the board that such individual considers to be relevant to those proceedings; and

(D) subject to paragraph (5), shall be given the opportunity to submit in writing an
objection to any recommendation of the board under subsection (i) as to the status of the
missing person.

(5)(A) Individuals who wish to file objections under paragraph (4)(D) to any
recommendation of the board shall—

(i) submit a letter of intent to the president of the board not later than 15 days after
the date on which the recommendations are made; and
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(i) submit to the president of the board the objections in writing not later than 30
days after the date on which the recommendations are made.

(B) The president of a board shall include any objections to a recommendation of the
board that are submitted to the president of the board under subparagraph (A) in the report of the
board containing the recommendation under subsection (i).

(6) An individual referred to in paragraph (1) who attends the proceedings of a board
under this subsection shall not be entitled to reimbursement by the United States for any costs
(including travel, lodging, meals, local transportation, legal fees, transcription costs, witness
expenses, and other expenses) incurred by that individual in attending such proceedings.

(h) AVAILABILITY OF INFORMATION TO BOARDS.—(1) In conducting proceedings in an
inquiry under this section, a board may secure directly from any department or agency of the
United States any information that the board considers necessary in order to conduct the
proceedings.

(2) Upon written request from the president of a board, the head of a department or
agency of the United States shall release information covered by the request to the board. In
releasing such information, the head of the department or agency shall—

(A) declassify to an appropriate degree classified information; or
(B) release the information in a manner not requiring the removal of markings
indicating the classified nature of the information.

(3)(A) If a request for information under paragraph (2) covers classified information that
cannot be declassified, or if the classification markings cannot be removed before release from
the information covered by the request, or if the material cannot be summarized in a manner that
prevents the release of classified information, the classified information shall be made available
only to the president of the board making the request and the counsel for the missing person
appointed under subsection (f).

(B) The president of a board shall close to persons who do not have appropriate security
clearances the proceeding of the board at which classified information is discussed. Participants
at a proceeding of a board at which classified information is discussed shall comply with all
applicable laws and regulations relating to the disclosure of classified information. The Secretary
concerned shall assist the president of a board in ensuring that classified information is not
compromised through board proceedings.

(i) RECOMMENDATION ON STATUS.—(1) Upon completion of an inquiry under this
section, a board shall make a recommendation as to the current whereabouts and status of each
missing person covered by the inquiry.

(2) A board may not recommend under paragraph (1) that a person be declared dead
unless in making the recommendation the board complies with section 1507 of this title.

(1) RerpORT.—A board appointed under this section shall submit to the Secretary
concerned a report on the inquiry carried out by the board, together with the evidence considered
by the board during the inquiry. The report may include a classified annex.

(K) ACTIONS BY SECRETARY CONCERNED.—(1) Not later than 30 days after the receipt of

a report from a board under subsection (j), the Secretary shall review—
(A) the report;
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(B) the review of the report submitted to the Secretary under subsection (f)(3) by
the counsel for each person covered by the report; and
(C) the objections, if any, to the report submitted to the president of the board

under subsection (g)(5).

(2) In reviewing a report under paragraph (1) (including the objections described in
subparagraph (C) of that paragraph), the Secretary concerned shall determine whether or not the
report is complete and free of administrative error. If the Secretary determines that the report is
incomplete, or that the report is not free of administrative error, the Secretary may return the
report to the board for further action on the report by the board.

(3) Upon a determination by the Secretary that a report reviewed under this subsection is
complete and free of administrative error, the Secretary shall make a determination concerning
the status of each person covered by the report.

(I) REPORT TO FAMILY MEMBERS AND OTHER INTERESTED PERSONS.—Not later than 60
days after the date on which the Secretary concerned makes a determination with respect to a
missing person under subsection (k), the Secretary shall—

(1) provide the report reviewed by the Secretary in making the determination to
the primary next of kin, the other members of the immediate family, and any other
previously designated person of the person; and

(2) in the case of a person who continues to be in a missing status, inform each
individual referred to in paragraph (1) that the United States will conduct a further
investigation into the whereabouts and status of the person as specified in section 1505 of
this title.

(m) TREATMENT OF DETERMINATION.—AnNY determination of the status of a missing
person under subsection (k) shall supersede the determination of the status of the person under
section 1503 of this title and shall be treated as the determination of the status of the person by
all departments and agencies of the United States.

§1505. Further review

(a) SUBSEQUENT ReVIEW.—The Secretary concerned shall conduct subsequent inquiries
into the whereabouts and status of any person determined by the Secretary under section 1504 of
this title to be in a missing status.

(b) FREQUENCY OF SUBSEQUENT REVIEWS.—The Secretary concerned shall conduct
inquiries into the whereabouts and status of a person under subsection (a) upon receipt of
information that may result in a change of status of the person. The Secretary concerned shall
appoint a board to conduct such inquiries.

(c) ACTION UPON DISCOVERY OR RECEIPT OF INFORMATION.—(1) Whenever any United
States intelligence agency or other element of the Government finds or receives information that
may be related to a missing person, the information shall promptly be forwarded to the

designated-Ageney-Birector Secretary of Defense.
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(2) Upon receipt of information under paragraph (1), the desighated-Agency-Birector

Secretary of Defense shall as expeditiously as possible ensure that the information is added to
the appropriate case file for that missing person and notify (A) the designated missing person’s
counsel for that person, and (B) the primary next of kin and any previously designated person for
the missing person of the existence of that information.

(3) The designated-Agency-Birector-Secretary of Defense, with the advice of the

missing person’s counsel notified under paragraph (2), shall determine whether the information
is significant enough to require a board review under this section.

(d) ConpuCT OF PROCEEDINGS.—If it is determined that such a board should be
appointed, the appointment of, and activities before, a board appointed under this section shall be
governed by the provisions of section 1504 of this title with respect to a board appointed under
that section.

§1506. Personnel files

(a) INFORMATION IN FILES.—EXcept as provided in subsections (b), (c), and (d), the
Secretary concerned shall, to the maximum extent practicable, ensure that the personnel file of a
missing person contains all information in the possession of the United States relating to the
disappearance and whereabouts and status of the person.

(b) CLASSIFIED INFORMATION.—(1) The Secretary concerned may withhold classified
information from a personnel file under this section. If the Secretary concerned withholds
classified information from a personnel file, the Secretary shall ensure that the file contains the
following:

(A) A notice that the withheld information exists.
(B) A notice of the date of the most recent review of the classification of the
withheld information.

(2)(A) If classified information withheld under this subsection refers to one or more
unnamed missing persons, the Secretary shall ensure that notice of that withheld information,
and notice of the date of the most recent review of the classification of that withheld information,
is made reasonably accessible to the primary next of kin, members of the immediate family, and
the previously designated person of all missing persons from the conflict or period of war to
which the classified information pertains.

(B) For purposes of subparagraph (A), information shall be considered to be made
reasonably accessible if placed in a separate and distinct file that is available for review by
persons specified in subparagraph (A) upon the request of any such person either to review the
separate file or to review the personnel file of the missing person concerned.

(c) PROTECTION OF PRIVACY.—The Secretary concerned shall maintain personnel files
under this section, and shall permit disclosure of or access to such files, in accordance with the
provisions of section 552a of title 5 and with other applicable laws and regulations pertaining to
the privacy of the persons covered by the files.
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(d) PRIVILEGED INFORMATION.—(1) The Secretary concerned shall withhold from
personnel files under this section, as privileged information, debriefing reports provided by
missing persons returned to United States control which are obtained under a promise of
confidentiality made for the purpose of ensuring the fullest possible disclosure of information.

(2) The Secretary concerned shall withhold from personnel files under this section, as
privileged information, any survival, evasion, resistance, and escape debriefing report provided
by a person described in section 1501(c) of this title who is returned to United States control
which is obtained under a promise of confidentiality made for the purpose of ensuring the fullest
possible disclosure of information.

(3) If a debriefing report contains non-derogatory information about the status and
whereabouts of a missing person other than the source of the debriefing report or about unnamed
missing persons, the Secretary concerned shall prepare an extract of the non-derogatory
information. That extract, following a review by the source of the debriefing report, shall be
placed in the personnel file of each missing person named in the debriefing report in such a
manner as to protect the identity of the source providing the information. Any information
contained in the extract of the debriefing report that pertains to unnamed missing persons shall
be made reasonably accessible to the primary next of kin, members of the immediate family, and
the previously designated person.

(4) Whenever the Secretary concerned withholds a debriefing report, or part of a
debriefing report, from a personnel file under this subsection, the Secretary shall ensure that
the file contains a notice that withheld information exists.

(e) AVAILABILITY OF INFORMATION.—The Secretary concerned shall, upon request, make
available the contents of the personnel file of a missing person to the primary next of kin, the
other members of the immediate family, or any other previously designated person of the person.

(f) NoNDISCLOSURE OF CERTAIN INFORMATION.—A record of the content of a debriefing
of a missing person returned to United States control during the period beginning on July 8,
1959, and ending on February 10, 1996, that was conducted by an official of the United States
authorized to conduct the debriefing is privileged information and, notwithstanding sections 552
and 552a of title 5, may not be disclosed, in whole or in part, under either such section. However,
this subsection does not limit the responsibility of the Secretary concerned under paragraphs (3)
and (4) of subsection (d) to place extracts of non-derogatory information, or a notice of the
existence of such information, in the personnel file of a missing person.

81507. Recommendation of status of death

(a) REQUIREMENTS RELATING TO RECOMMENDATION.—A board appointed under section
1503, 1504, or 1505 of this title may not recommend that a person be declared dead unless—
(1) credible evidence exists to suggest that the person is dead;
(2) the United States possesses no credible evidence that suggests that the person
is alive; and
(3) representatives of the United States—
(A) have made a complete search of the area where the person was last
seen (unless, after making a good faith effort to obtain access to such area, such
representatives are not granted such access); and
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(B) have examined the records of the government or entity having control
over the area where the person was last seen (unless, after making a good faith
effort to obtain access to such records, such representatives are not granted such
access).

(b) SUBMITTAL OF INFORMATION ON DEATH.—If a board appointed under section 1503,
1504, or 1505 of this title makes a recommendation that a missing person be declared dead, the
board shall include in the report of the board with respect to the person under that section the
following:

(1) A detailed description of the location where the death occurred.

(2) A statement of the date on which the death occurred.

(3) A description of the location of the body, if recovered.

(4) If the body has been recovered and is not identifiable through visual means, a
certification by a forensic pathologist that the body recovered is that of the missing
person. In determining whether to make such a certification, the forensic pathologist shall
consider, as determined necessary by the Secretary of the military department concerned,
additional evidence and information provided by appropriate specialists in forensic
medicine or other appropriate medical sciences.

§1508. Judicial review

(@) RIGHT oF REVIEW.—A person who is the primary next of kin (or the previously
designated person) of a person who is the subject of a finding described in subsection (b) may
obtain judicial review in a United States district court of that finding, but only on the basis of a
claim that there is information that could affect the status of the missing person’s case that was
not adequately considered during the administrative review process under this chapter. Any such
review shall be as provided in section 706 of title 5.

(b) FINDINGS FOR WHICH JUDICIAL REVIEW MAY BE SOUGHT.—Subsection (a) applies to
the following findings:
(1) A finding by a board appointed under section 1504 or 1505 of this title that a
missing person is dead.
(2) A finding by a board appointed under section 1509 of this title that confirms
that a missing person formerly declared dead is in fact dead.

(c) SUBSEQUENT ReVIEW.—Appeals from a decision of the district court shall be taken to
the appropriate United States court of appeals and to the Supreme Court as provided by law.

81509. Program to resolve missing person cases

(a) PROGRAM REQUIRED; COVERED CONFLICTS.—The Secretary of Defense shall
implement a comprehensive, coordinated, integrated, and fully resourced program to account for
persons described in subparagraph (A) or (B) of section 1513(1) of this title who are
unaccounted for from the following conflicts:

(1) World War Il during the period beginning on December 7, 1941, and ending
on December 31, 1946, including members of the armed forces who were lost during

17





flight operations in the Pacific theater of operations covered by section 576 of the
National Defense Authorization Act for Fiscal Year 2000 (Public Law 106-65; 10 U.S.C.
1501 note).

(2) The Cold War during the period beginning on September 2, 1945, and ending
on August 21, 1991.

(3) The Korean War during the period beginning on June 27, 1950, and ending on
January 31, 1955.

(4) The Indochina War era during the period beginning on July 8, 1959, and
ending on May 15, 1975.

(5) The Persian Gulf War during the period beginning on August 2, 1990, and
ending on February 28, 1991.

(6) Such other conflicts in which members of the armed forces served as the
Secretary of Defense may designate.

(b) IMPLEMENTATION.—(1) The Secretary of Defense shall implement the program
within the Department of Defense through the designated Agency Director.

(2) (A) The Secretary shall assign or detail to the designated Defense Agency on a full-
time basis a senior medical examiner from the personnel of the Armed Forces Medical Examiner
System. The primary duties of the medical examiner so assigned or detailed shall include the
identification of remains in support of the function of the designated Agency Director to account
for unaccounted for persons covered by subsection (a).

(B) In carrying out functions under this chapter, the medical examiner so assigned or
detailed shall report to the designated Agency Director.

(C) The medical examiner so assigned or detailed shall—

(i) exercise scientific identification authority;

(i) establish identification and laboratory policy consistent with the Armed
Forces Medical Examiner System; and

(iii) advise the designated Agency Director on forensic science disciplines.

(D) Nothing in this chapter shall be interpreted as affecting the authority of the Armed
Forces Medical Examiner under section 1471 of this title.

(c) TREATMENT AS MISSING PERSONS.—Each unaccounted for person covered by
subsection (a) shall be considered to be a missing person for purposes of the applicability of
other provisions of this chapter to the person.

(d) ESTABLISHMENT OF PERSONNEL FILES; CENTRALIZED DATABASE.—(1) The Secretary
of Defense shall ensure that a personnel file is established and maintained for each person
covered by subsection (a) if the Secretary—

(A) possesses any information relevant to the status of the person; or
(B) receives any new information regarding the missing person as provided in
subsection (e).
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(2) The Secretary of Defense shall ensure that each file established under this subsection
contains all relevant information pertaining to a person covered by subsection (a) and is readily
accessible to all elements of the department, the combatant commands, and the armed forces
involved in the effort to account for the person.

(3) Each file established under this subsection shall be handled in accordance with, and
subject to the provisions of, section 1506 of this title in the same manner as applies to the file of
a missing person otherwise subject to such section.

(4) The Secretary of Defense shall establish and maintain a single centralized database
and case management system containing information on all missing persons for whom a file has
been established under this subsection. The database and case management system shall be
accessible to all elements of the Department of Defense involved in the search, recovery,
identification, and communications phases of the program established by this section.

(e) REVIEW OF STATUS REQUIREMENTS.—(1) If new information (as described in
paragraph (3)) is found or received that may be related to one or more unaccounted for persons
covered by subsection (a), whether or not such information specifically relates (or may
specifically relate) to any particular such unaccounted for person, that information shall be
provided to the Secretary of Defense.

(2) Upon receipt of new information under paragraph (1), the Secretary shall ensure
that—

(A) the information is treated under paragraph (2) of subsection (c) of section

1505 of this title, relating to addition of the information to the personnel file of a person

and notification requirements, in the same manner as information received under

paragraph (1) under such subsection; and
(B) the information is treated under paragraph (3) of subsection (c) and subsection

(d) of such section, relating to a board review under such section, in the same manner as

information received under paragraph (1) of such subsection (c).

(3) For purposes of this subsection, new information is information that is credible and
that—

(A) is found or received after November 18, 1997, by a United States intelligence

agency, by a Department of Defense agency, or by a person specified in section 1504(g)

of this title; or

(B) is identified after November 18, 1997, in records of the United States as
information that could be relevant to the case of one or more unaccounted for persons

covered by subsection (a).

(f) COORDINATION REQUIREMENTS.—(1) In carrying out the program, the designated
Agency Director shall ensure coordination with the Secretaries of the military departments, the
Chairman of the Joint Chiefs of Staff, and the commanders of the combatant commands.

(2) In carrying out the program, the Secretary of Defense shall establish close
coordination with the Department of State, the Central Intelligence Agency, and the National
Security Council staff to enhance the ability of the Department of Defense to account for persons
covered by subsection (a).
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(3) In carrying out the program, the designated Agency Director shall coordinate all
external communications and events associated with the program.

§1510. Applicability to Coast Guard

(a) DESIGNATED OFFICER TO HAVE RESPONSIBILITY.—The Secretary of Homeland
Security shall designate an officer of the Department of Homeland Security to have
responsibility within the Department of Homeland Security for matters relating to missing
persons who are members of the Coast Guard.

(b) PROCEDURES.—The Secretary of Homeland Security shall prescribe procedures for
the determination of the status of persons described in section 1501(c) of this title who are
members of the Coast Guard and for the collection, analysis, review, and update of information
on such persons. To the maximum extent practicable, the procedures prescribed under this
section shall be similar to the procedures prescribed by the Secretary of Defense under section
1501(b) of this title.

81511. Return alive of person declared missing or dead

(a) PAY AND ALLOWANCES.—ANY person (except for a person subsequently determined
to have been absent without leave or a deserter) in a missing status or declared dead under
subchapter V11 of chapter 55 of title 5 or chapter 10 of title 37 or by a board appointed under this
chapter who is found alive and returned to the control of the United States shall be paid for the
full time of the absence of the person while given that status or declared dead under the law and
regulations relating to the pay and allowances of persons returning from a missing status.

(b) EFFECT ON GRATUITIES PAID AS A RESULT OF STATUS.—Subsection (a) shall not be
interpreted to invalidate or otherwise affect the receipt by any person of a death gratuity or other
payment from the United States on behalf of a person referred to in subsection (a) before
February 10, 1996.

§1512. Effect on State law

(a) NONPREEMPTION OF STATE AUTHORITY.—Nothing in this chapter shall be construed
to invalidate or limit the power of any State court or administrative entity, or the power of any
court or administrative entity of any political subdivision thereof, to find or declare a person dead
for purposes of such State or political subdivision.

(b) STATE DEFINED.—In this section, the term “State” includes the District of Columbia,
the Commonwealth of Puerto Rico, and any territory or possession of the United States.

§1513. Definitions
In this chapter:

(1) The term “missing person” means—
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(A) a member of the armed forces on active duty who is in a missing
status; or

(B) a civilian employee of the Department of Defense or an employee of a
contractor of the Department of Defense who serves in direct support of, or
accompanies, the armed forces in the field under orders and who is in a missing
status.

Such term includes an unaccounted for person described in subsection (a) of section 1509
of this title who is required by subsection (c) of such section to be considered a missing

person.

(2) The term “missing status” means the status of a missing person who is

determined to be absent in a category of any of the following:

that—

(A) Missing.

(B) Missing in action.

(C) Interned in a foreign country.

(D) Captured.

(E) Beleaguered.

(F) Besieged.

(G) Detained in a foreign country against that person’s will.

(3) The term “accounted for”, with respect to a person in a missing status, means

(A) the person is returned to United States control alive;

(B) the remains of the person are recovered to the extent practicable and,
if not identifiable through visual means as those of the missing person, are
identified as those of the missing person by a practitioner of an appropriate
forensic science; or

(C) credible evidence exists to support another determination of the
person’s status.

(4) The term “primary next of kin”, in the case of a missing person, means the

individual authorized to direct disposition of the remains of the person under section
1482 (c) of this title.

(5) The term “member of the immediate family”, in the case of a missing person,

means the following:

(A) The spouse of the person.

(B) A natural child, adopted child, stepchild, or illegitimate child (if
acknowledged by the person or parenthood has been established by a court of
competent jurisdiction) of the person, except that if such child has not attained the
age of 18 years, the term means a surviving parent or legal guardian of such child.

(C) A biological parent of the person, unless legal custody of the person
by the parent has been previously terminated by reason of a court decree or
otherwise under law and not restored.

(D) A brother or sister of the person, if such brother or sister has attained
the age of 18 years.
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(E) Any other blood relative or adoptive relative of the person, if such
relative was given sole legal custody of the person by a court decree or otherwise
under law before the person attained the age of 18 years and such custody was not
subsequently terminated before that time.

(6) The term “previously designated person”, in the case of a missing person,
means an individual designated by the person under section 655 of this title for purposes
of this chapter.

(7) The term “classified information” means any information the unauthorized
disclosure of which (as determined under applicable law and regulations) could
reasonably be expected to damage the national security.

(8) The term “theater component commander” means, with respect to any of the
combatant commands, an officer of any of the armed forces who
(A) is commander of all forces of that armed force assigned to that
combatant command, and
(B) is directly subordinate to the commander of the combatant command.

(9) The term “survival, evasion, resistance, and escape debriefing” means an
interview conducted with a person described in section 1501 (c) of this title who is
returned to United States control in order to record the person’s experiences while
surviving, evading, resisting interrogation or exploitation, or escaping.
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SEC. . INCREASE IN MAXIMUM AMOUNT OF AVIATION SPECIAL PAYS FOR

FLYING DUTY FOR OTHER THAN REMOTELY PILOTED AIRCRAFT.
Section 334(c)(1) of title 37, United States Code, is amended—

(1) in subparagraph (A), by striking “not to exceed—" and all that follows
through “flying duty;” and inserting “not to exceed $1,000 per month;”; and

(2) in subparagraph (B), by striking “may not exceed” and all that follows and
inserting “may not exceed $35,000 for each 12-month period of obligated service agreed
to under subsection (d).”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would amend section 334(c)(1) of title 37, United States Code, to increase
the statutory limits for the aviation incentive pay and retention bonus and allow the Department
the flexibility to increase the aviation incentive pay limit set forth in regulations issued by the
Secretary of Defense under section 374 of title 37. This would position the Department to
quickly effect a change in the aviation incentive pays should the Services demonstrate a need for
an increase to positively affect retention.

Section 334(c)(1) currently allows the Secretaries of the military departments to offer a
maximum of $850 in monthly incentive pay to all aviators, with the exception of remotely
piloted aircraft (RPA) pilots (who are capped at $1,000). Section 334(c)(1) also allows $25,000
to be paid to all aviators with the exception of RPA pilots, who are capped at $35,000, for each
12-month period of obligated service. This proposal would increase the cap amount for the
monthly incentive to $1,000 for all aviators and the retention bonus to $35,000 per year based on
recent RAND analysis and external factors that are projected to continue to negatively affect the
Air Force’s rated officer inventory. This would counter an improving economy, stabilize future
rated inventories, and reduce Undergraduate Flying Training (UFT) costs needed to replace lost
experience.

The airline industry is exiting a decade of consolidation and restructuring and is in a
position for greater stability in the foreseeable future. This stability, new Congressional
mandates (minimum hours, mandatory retirement age, and greater work/rest rules), and global
hiring may exert a significant pull on military pilots as reorganized airlines start to increase
compensation packages. Private industry hiring forecasts are expected to exceed pre-September
2001 levels. Three independent industry analysts have confirmed the forecasted hiring of 50,000
pilots by the airlines over the next ten years. The forecasted hiring has begun. Future and Active





Pilot Advisors (http://fapa.aero/hiringhistorymonth.asp) reflects airline hiring at ~1,000 in
calendar year (CY) 2013 and with a projected increase to ~3,000 hires in CY 2014. The Air
Force recently confirmed via Airlines for America (A4A) that major airline hiring is above 3,000
in CY 2014 and projected to be higher in future years. A4A has a 75-year history and
collaboratively works with airlines, labor, Congress and the Administration, and other groups to
improve air travel for everyone. Additionally, the total airline career income and benefit
packages are lucrative in light of their first-year pay scales. As the economy improves and
airlines increase pay, it is critical that the Department have the ability to retain needed aviator
inventory to maintain mission readiness.

These emerging factors will make it difficult to retain pilots under the current pay caps.
According to a recent RAND study, over the next 20 years the commercial airline industry will
be hiring pilots in increasing numbers to replace its aging pilot workforce. Furthermore, as the
commercial airlines expand and the economy grows, it is imperative for the Air Force to
anticipate potential changes in pilot retention and be able to allocate the appropriate resources in
a timely manner to ensure the inventory of rated aviators is maintained at required manning
levels. Any delay in the allocation of resources could have a detrimental impact on the aviation
community. Therefore, it is essential to increase the aviation incentive pay and aviation bonus
caps now to ensure the Air Force meets future aviation manning requirements.

As part of the study, RAND explored possible future changes in demand for pilots in the
civilian sector, analyzed civilian pay opportunities for military pilots, and developed a Dynamic
Retention Model (DRM). This model estimates both how Air Force pilot retention changes in
response to civilian pilot demand and what influence special and incentive pays have on an
officer’s decision to stay. Specifically, RAND simulated the steady state retention effects of a 2-
through 8-percent across-the-board increase in civilian pilot pay. The results from the model
reveal that a relatively small change in civilian opportunities leads to significant changes in Air
Force pilot retention. According to the DRM, a 2-percent increase in civilian aviation pay
equates to an increase in the retention bonus of 14 to 33 percent. In other words, to maintain
aviation retention when there is an increase of 2 percent in civilian aviation pay, the retention
bonus would need to be increased by an additional $3,500 to $8,300 per year. If the increase in
real pay is higher (i.e., 8 percent), the increase in retention incentives must be even higher.
RAND and the Services feel a 2-percent assumption is reasonable and likely because airline
salaries have already returned to pre 9-11 levels, and the airlines are reporting record yearly
profits. The alternative would be to increase basic pay for all members, which is contrary to the
reason the Department uses special and incentive pays (i.e., to selectively and narrowly target
additional pay to specific groups and address specific force manning challenges). RAND’s
increased retention bonus logic and justification also applies to aviation incentive pay.

Additionally, the DRM model provides the Air Force a capability to consider the rated
retention effects of other compensation scenarios and justifies current special and incentive pays
and changes in those pays. RAND has simulated the retention effects of cutting monthly
aviation incentive pay for rated personnel assigned to non-flying positions. These rated
personnel are typically mid-career or senior personnel filling key rated staff billets at the joint,
Office of the Secretary of Defense (OSD), and Headquarters Air Force (HAF)/Major Command
(MAJCOM) levels. RAND’s analysis reveals that eliminating aviation incentive pay for rated





personnel assigned to non-flying positions has a similar pilot retention decline that resulted from
a 1.4 to 1.5 percent increase in civilian aviation pay.

The maximum amount of aviation incentive pay was last increased to $850 in 2008.
Since 2008, the incentive values of the career pay and retention bonus have eroded, degrading
their ability to positively influence aviator recruiting and retention behavior. For this reason the
Department is seeking to adjust the maximum payment for the incentive pay to $1,000 per month
and $35,000 per year for the aviation retention bonus. The increase in the aviation incentive pay
amount would allow aviators to receive an incentive pay equal to other skill incentive pays
provided in section 353 of title 37. Similarly applying insight from the RAND study
demonstrates the need to increase the retention bonus from $25,000 to $35,000. RAND also
specifies that if the increase in real pay is higher, the increase in the retention bonus must also be
higher to offset retention effects. In light of recent increases in pilot salaries, which are
consistent with a re-stabilization of the airlines and with recent pilot pay contracts, an authority
limit of $35,000 would provide the Services conservative flexibility should the airline pay
increase trend continue. An increase in these particular incentive pays would provide the
Department the necessary flexibility to respond quickly to current and unexpected retention
concerns within the Services’ rated force.

In summary, the economy is improving and airline hiring is increasing (from
approximately 1,000 hires in CY 2013 to approximately 3,000 hires in CY 2014). Additionally,
airline salaries have returned to pre 9-11 values and are expected to increase with the growing
demand for air transportation as a result of the improving economy. Postponing action would
severely dampen the Services’ ability to recruit and retain aviators. As the economy improves
and airlines increase pay, it is critical that the Department have the flexibility to retain needed
aviator inventory to maintain mission readiness.

Section 317(e) of the National Defense Authorization Act for Fiscal Year (FY) 2016
requires the Secretary of Defense to submit a report to the congressional defense committees
“setting forth the empirical case for an increase in special and incentive pay for aviation officers
in order to address a specific, statistically-based retention problem with respect to such officers”.
The report must include “the results of a study, conducted by the Secretary in connection with
the case, on market-based compensation approach to the retention of such officers that considers
the pay and allowances offered by commercial airlines to pilots and the propensity of pilots to
leave the Air Force to become commercial airline pilots”. This report is due by February 1,
2016. The Air Force has commissioned RAND to conduct the study and provide the final
analysis requested. That analysis will be used as additional justification for the Department’s
proposed modification to section 334(c)(1).

Budget Implications: The Department believes this proposal to be budget neutral. Although
the rates are increasing, the number of eligible officers for the pays is decreasing. Previously, all
aviators received aviation career incentive pay for the first 12 years of their aviation career as an
entitlement. Under the consolidated authority of section 334 of title 37, U.S. Code, aviation
incentive pay is a “may pay” and fewer aviators may qualify for the incentive for shorter periods
of time. Therefore, the Services may use these savings to offset any increases due to raising the
incentive pay and retention bonus amounts.





The budget table details Air Force resource requirements associated with this proposal based on
a projected increase in authority for aviation special pays. The Air Force estimates it will
immediately need to restructure the yearly aviation incentives bonus to preserve up to 130
Fighter pilots each year for an additional $1.3 million per year. The $1.3 million consists of 130
Fighter pilots times an additional $10,000 per pilot. Funding for this assumption will first be
sourced through program contract length and up-front amount restructuring to fit the need of the
Services and, if needed, internal programing actions within the Special and Incentive Pay budget.

The resources reflected in the table below are funded within the FY 2017 President’s Budget.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY Appropriation | Budget Dﬁfr?e'l Program
2017 2018 2019 2020 | 2021 From Activity Item Element
Military
USN $0.23 | $0.45 | $0.68 | $0.90 | $1.13 Personnel, Navy 01 035

Navy Reserve does not intend to use this authority, which would have been funded in the following account:
Reserve Personnel, Navy.

Marine Corps does not intend to use this authority, which would have been funded in the following account:
Military Personnel, Marine Corps.

Marine Corps Reserve does not intend to use this authority, which would have been funded in the following
account: Reserve Personnel, Marine Corps.

Military
USAF $1.3 $2.6 $3.9 $5.2 $6.5 | Personnel, Air 01 035
Force

National
Guard
Personnel, Air
Force

ANG $0.6 $1.2 $1.8 $2.4 $3.0 01 090

Reserve
USAFR $0.1 $0.2 $0.3 $0.4 $0.5 | Personnel, Air 01 090
Force

Army does not intend to use this authority, which would have been funded in the following accounts: Military
Personnel, Army; Reserve Personnel, Army; and National Guard Personnel, Army.

Total | 223 | 445 | 668 | 890 | 11.13 | | | \

NUMBER OF PERSONNEL AFFECTED

FY FY FY FY | FY | Appropriation | Budget DEiS:e'l
2017 2018 2019 | 2020 | 2021 To Activity | -t
USN 75 150 225 | 300 | 375 Military 01 035
Personnel, Navy

Navy Reserve does not intend to use this authority, which would have been funded in the following account:
Reserve Personnel, Navy.

Marine Corps does not intend to use this authority, which would have been funded in the following account:
Military Personnel, Marine Corps.






Marine Corps Reserve does not intend to use this authority, which would have been funded in the following
account: Reserve Personnel, Marine Corps.

Military
USAF 130 130 130 130 130 Personnel, Air 01 035
Force

National Guard
ANG 60 60 60 60 60 Personnel, Air 01 090
Force

Reserve
USAFR 10 10 10 10 10 Personnel, Air 01 090
Force

Army does not intend to use this authority, which would have been funded in the following accounts:
Military Personnel, Army; Reserve Personnel, Army; and National Guard Personnel, Army.

Total | 275 | 350 | 425 [ 500 | 575 | | |

Changes to Existing Law: This section would make the following changes to section 334 of
title 37, United States Code:

8 334. Special aviation incentive pay and bonus authorities for officers

(@) AVIATION INCENTIVE PAY.—

(1) INCENTIVE PAY AUTHORIZED.—The Secretary concerned may pay aviation
incentive pay under this section to an officer in a regular or reserve component of a
uniformed service who—

(A) is entitled to basic pay under section 204 of this title or compensation
under section 206 of this title;

(B) maintains, or is in training leading to, an aeronautical rating or
designation that qualifies the officer to engage in operational flying duty or
proficiency flying duty;

(C) engages in, or is in training leading to, frequent and regular
performance of operational flying duty or proficiency flying duty;

(D) engages in or remains in aviation service for a specified period; and

(E) meets such other criteria as the Secretary concerned determines
appropriate.

(2) OFFICERS NOT CURRENTLY ENGAGED IN FLYING DUTY.—The Secretary
concerned may pay aviation incentive pay under this section to an officer who is
otherwise qualified for such pay but who is not currently engaged in the performance of
operational flying duty or proficiency flying duty if the Secretary determines, under
regulations prescribed under section 374 of this title, that payment of aviation incentive
pay to that officer is in the best interests of the service.

(b) AvIATION BONUS.—The Secretary concerned may pay an aviation bonus under this
section to an officer in a regular or reserve component of a uniformed service who-
(1) is entitled to aviation incentive pay under subsection (a);
(2) has completed any active duty service commitment incurred for undergraduate
aviator training or is within one year of completing such commitment;






(3) executes a written agreement to remain on active duty in a regular component
or to serve in an active status in a reserve component in aviation service for at least one
year; and

(4) meets such other criteria as the Secretary concerned determines appropriate.

(c) MAXIMUM AMOUNT AND METHOD OF PAYMENT.—
(1) MAXIMUM AMOUNT.—The Secretary concerned shall determine the amount of
a bonus or incentive pay to be paid under this section, except that—
(A) aviation incentive pay under subsection (a) shall be paid at a monthly

not to exceed $1,000 per month; and

(B) an aviation bonus under subsection (b) may-net-exceedforeach-12-

under subsection (d).

(2) LUMP SUM OR INSTALLMENTS.—A bonus under this section may be paid in a
lump sum or in periodic installments, as determined by the Secretary concerned.

(3) FIXING BONUS AMOUNT.—Upon acceptance by the Secretary concerned of the
written agreement required by subsection (d), the total amount of the bonus to be paid
under the agreement shall be fixed.

(d) WRITTEN AGREEMENT FOR BONUS.—TO0 receive an aviation officer bonus under this

section, an officer determined to be eligible for the bonus shall enter into a written agreement
with the Secretary concerned that specifies—

(1) the amount of the bonus;

(2) the method of payment of the bonus under subsection (c)(2);
(3) the period of obligated service; and

(4) the type or conditions of the service.

(e) RESERVE COMPONENT OFFICERS PERFORMING INACTIVE DUTY TRAINING.—A reserve

component officer who is entitled to compensation under section 206 of this title and who is
authorized aviation incentive pay under this section may be paid an amount of incentive pay that
is proportionate to the compensation received under section 206 for inactive-duty training.

(f) RELATIONSHIP TO OTHER PAY AND ALLOWANCES.—
(1) AVIATION INCENTIVE PAY.—Aviation incentive pay paid to an officer under
subsection (a) shall be in addition to any other pay and allowance to which the officer is





entitled, except that an officer may not receive a payment under such subsection and
section 351(a)(2) or 353(a) of this title for the same skill and period of service.

(2) AvIATION BONUS.—AnN aviation bonus paid to an officer under subsection (b)
shall be in addition to any other pay and allowance to which the officer is entitled,
except that an officer may not receive a bonus payment under such subsection and
section 332 or 353(b) of this title for the same skill and period of service.

(9) ReEpAYMENT.—AN officer who receives aviation incentive pay or an aviation bonus
under this section and who fails to fulfill the eligibility requirements for the receipt of the
incentive pay or bonus or complete the period of service for which the incentive pay or bonus is
paid, as specified in the written agreement under subsection (d) in the case of a bonus, shall be
subject to the repayment provisions of section 373 of this title.

(h) DEFINITIONS.—In this section:

(1) The term “aviation service” means service performed by an officer in a regular
or reserve component while holding an aeronautical rating or designation or while in
training to receive an aeronautical rating or designation.

(2) The term “operational flying duty” means flying performed under competent
orders by rated or designated regular or reserve component officers while serving in
assignments in which basic flying skills normally are maintained in the performance of
assigned duties as determined by the Secretary concerned, and flying performed by
members in training that leads to the award of an aeronautical rating or designation.

(3) The term “proficiency flying duty” means flying performed under competent
orders by rated or designated regular or reserve component officers while serving in
assignments in which such skills would normally not be maintained in the performance of
assigned duties.

(4) The term “officer” includes an individual enlisted and designated as an
aviation cadet under section 6911 of title 10.

(i) TERMINATION OF AUTHORITY.—NO0 agreement may be entered into under this section
after December 31, 2016.
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SEC. . CODIFICATION AND REVISION OF AUTHORITY TO CONDUCT
PROGRAMS ON CAREER FLEXIBILITY TO ENHANCE RETENTION
OF MEMBERS OF THE ARMED FORCES.
(a) CoDIFICATION AND PERMANENT AUTHORITY.—Chapter 40 of title 10, United States
Code, is amended by adding at the end a new section 710 consisting of—
(1) a heading as follows:
“8710. Career flexibility to enhance retention of members”; and
(2) a text consisting of the text of subsections (a) through (h) of section 533 of the
Duncan Hunter National Defense Authorization Act for Fiscal Year 2009 (10 U.S.C.
prec. 701 note), as amended by section 523 of the National Defense Authorization Act for
Fiscal Year 2016 (Public Law 114-92).
(b) REVISION TO ACTIVE SERVICE OBLIGATION.—Section 710 of title 10, United States
Code, as added by subsection (a), is amended—
(1) in subsection (c)(3), by striking “to serve” and all that follows and inserting
“to serve in active service for a period of time (if any) specified in the agreement.”; and
(2) in subsection (d), by inserting before the period at the end the following: “and
the procedures and standards to be used to determine the period of active service (if any)
to be specified in the agreement under paragraph (3) of that subsection”.
(c) AMENDMENTS TO REMOVE REFERENCES TO PROGRAM AS A PILOT PROGRAM.—Such
section is further amended—
(1) by striking “pilot” each place it appears; and

(2) in subsection (a)—
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(A) by striking “PiLOoT PROGRAMS AUTHORIZED” and all that follows
through “Each Secretary” and inserting “PROGRAMS AUTHORIZED.—Each
Secretary”; and

(B) by striking paragraph (2).

(d) AMENDMENTS TO CONFORM TO TITLE 10 USAGE.—

(1) REFERENCES TO ARMED FORCES.—Such section is further amended—

(A) in subsection (a), as amended by subsection (c) of this section—

(i) by striking “officers and enlisted”; and
(ii) by striking “and Full Time Support personnel of the reserve
components of the Armed Forces”,;

(B) in subsection (c)(1), by striking “of the Armed Force concerned” and
inserting “of the armed force concerned”; and

(C) in subsections (a)(2), (¢), (e), and (h), by striking “Armed Forces”
each place it appears and inserting “armed forces”.

(2) REFERENCES TO ACTIVE DUTY.—Such section is further amended by striking
*active duty” each place it appears (other than in subsection (h) and including in
subsection headings) and inserting “active service”.

(3) UNITED STATES CODE CROSS-REFERENCES.—Such section is further
amended—

(A) by striking “, United States Code.” each place it appears and inserting
a period,;

(B) by striking “, United States Code,” each place it appears other than in

subsection (f)(5);
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(C) in subsections (f)(5) and (h)(1), by striking “, United States Code”;
and
(D) by striking “of title 10” each place it appears and inserting “of this
title”.
(e) OTHER CONFORMING AMENDMENTS.—Such section is further amended—
(1) in subsection (d), by striking “issue” and inserting “prescribe”; and
(2) in subsection (f)(4)(A), by striking “section 404” and inserting “section 474”.
(f) REPEAL OF SUPERSEDED PILOT PROGRAM AUTHORITY.—Section 533 of the Duncan
Hunter National Defense Authorization Act for Fiscal Year 2009 (10 U.S.C. prec. 701 note) is
repealed.

[Please note: The “Changes to Existing Law” section at the end sets out in red-line format
how the legislative text below would change existing law.]

Section-by-Section Analysis

This proposal would make the Career Intermission Pilot Program (CIPP) established
under section 533 of the Duncan Hunter National Defense Authorization Act for Fiscal Year
2009, as amended (10 U.S.C. prec. 701 note), a permanent program.

The Career Intermission Pilot Program (CIPP) was implemented initially by the Navy in
May 2009, pursuant to section 533 of the Duncan Hunter National Defense Authorization Act for
Fiscal Year 2009 (Public Law 110-417; 10 U.S.C. 701 note). While participating in CIPP a
service member receives only 1/15 month's pay annually, as well as full TRICARE and
commissary benefits. Since then, each of the Services has implemented its own program to
accommodate service members’ pursuit of personal or professional growth outside the Service
while providing a mechanism for their seamless return to active duty.

This program has been well received throughout the Services and has grown in popularity
with service members. The CIPP has provided a means to enhance the retention of officers and
enlisted personnel possessing critical skills, talents and leadership abilities. After six years of
experience, lessons learned, and feedback from participants it is clear that changing the current
statutory authority from a pilot program to a permanent authority is warranted and necessary.
Permanent authority will allow further development of the program as a critical retention tool in
our talent management toolkit. Each of the Services, under oversight by the Office of the
Secretary of Defense, will set appropriate active duty service obligations for these programs in
order to meet their retention objectives.





Budget Implications: The budget implications of this proposal include 1/15th of the
participating service member’s monthly basic pay; medical and dental care while in individual
ready reserve during the intermission; and transportation costs for travel from the service
member’s residence at the time of release from active duty to his or her residence during
participation in the CIP and to the member’s residence upon return to active duty. The program
costs will be offset by the improved retention as a result of providing greater flexibility to the
service members in managing their personal and professional lives. By allowing service
members time to address shifting personal priorities that might interfere with service, this
program will aid with retention of highly skilled personnel that the Services might otherwise lose
to voluntary separations. This added retention will result is saving the costs to recruit, assess,
and train replacement personnel. The resources reflected in the table below are funded within
the FY 2017 President’s Budget.

RESOURCE REQUIREMENTS ($M)
FY FY FY FY FY Appropriation Budget Dash-1 Program
2017 2018 2019 2020 2021 From Activity Line Item Element
5,55 (for
01); 60,105
Military 01, 02, (for 02);
Army $0.08 | $0.16 | $0.25 $0.25 $0.26 Personnel, Army 05 135, 140,
145 (for
05)
Reserve
Army $0.02 | $0.03 | $0.05 $0.05 $0.05 Personnel, Army 01 90
5,55 (for
01); 60,105
Military 01, 02, (for 02);
Navy $.70 $1.44 | $2.19 $2.24 $2.28 Personnel, Navy 05 135, 140,
145 (for
05)
Reserve
Navy $0.04 | $0.08 | $0.12 $0.12 $0.12 Personnel, Navy 01 90
5,55 (for
- 01); 60,105
. Military o
Marine 01, 02, (for 02);
Corps $0.03 | $0.06 | $0.10 $0.10 $0.10 MF;igrs‘gnélgl,s 05 135, 140,
P 145 (for
05)
5,55 (for
- 01); 60,105
. Military L
Air . 01, 02, (for 02);
Force $0.52 | $1.07 $1.63 $1.66 $1.70 Perslc;r;rrwsé, Air 05 135, 140,
145 (for
05)
Air Reserve
$0.06 | $0.12 | $0.18 $0.18 $0.19 Personnel, Air 01 90
Force Force






Defense Defense Health
Health $2.15 | $4.35 $6.62 $6.72 $6.81 01 010, 020

Agency Program

Total $3.60 | $7.31 | $11.14 | $11.32 | $11.51

Cost Methodology: Utilization rates are based on current Service projections for officer and
enlisted service member participation in the CIP. For the purpose of the budget implications, the
modal participants are: for officers, O-3, with over 8 years of service; and for enlisted members,
E-5, with over 10 years of service. This cost assumes all participating service members take the
maximum authorized 3-year intermission.

NUMBER OF PERSONNEL AFFECTED
FY FY FY FY FY | Appropriation | Budget Dash-1 Program

2017 | 2018 | 2019 | 2020 | 2021 Form Activity | Line Item Element
01, 02, | 5,55 (for
05 01);
Vil 60,105
ilitary .
Aamy | 10 | 20 | 30 | 30 | 30 Personnel, (for 02);
Army 135, 140,
145 (for
05)
Reserve 01 90
Army 2 4 6 6 6 Personnel,
Army
01, 02, | 5,55 (for
05 01);
- 60,105
ilitary .
Navy | 95 | 190 | 285 | 285 | 285 | Personnel, (for 02);
Navy 135, 140,
145 (for
05)
Reserve 01 90
Navy 5 10 15 15 15 Personnel,
Navy
01, 02, | 5,55 (for
05 01);
- 60,105
. ilitary .
'\éa””e 4 8 12 | 12 | 12 Personnel, (for 02);
orps Marine Corps 135, 140,
145 (for
05)






01, 02, | 5,55 (for
05 01);
| 60,105
. Military .
FA" 72 | 144 | 216 | 216 | 216 | Personnel Air (for 02);
orce Force 135, 140,
145 (for
05)
Air Reserve 01 90
8 16 24 24 24 Personnel, Air
Force
Force
Total 196 392 588 588 588

Changes to Existing Law: This proposal would transfer section 533 of the Duncan Hunter
National Defense Authorization Act for Fiscal Year 2009 (10 U.S.C. prec. 701 note), as amended
by section 523 of the National Defense Authorization Act for Fiscal Year 2016, to title 10,
United States Code, as a new section 710, with the changes shown below.

Duncan Hunter National Defense Authorization Act for Fiscal Year 2009
(10 U.S.C. prec. 701 note)

SEGC533PH-OT PROGRAMS ON-CAREERFLEXIBH-HYTO ENHANCE
REFENHON-OF-MEMBERS OFFHEARMEDBDFORCES:

TITLE 10, UNITED STATES CODE

* k* *k Kk k%

CHAPTER 40—LEAVE

EE I I S

8710. Career flexibility to enhance retention of members

(a) PH=6F PROGRAMS AUTHORIZED—

H-neenERAL—Each Secretary of a military department may carry out pHet
programs under which efficers-and-entisted members of the regular components and

members on active Guard and Reserve duty ane-FuH-TFime-Suppert persennel-of-the
reserve-components efthe-Armed-Foerees-under the jurisdiction of such Secretary may

be inactivated from active duty service in order to meet personal or professional needs

and returned to active duty service at the end of such period of inactivation from active

duty service.






(b) PERIOD OF INACTIVATION FROM ACTIVE BYF¥ SERVICE; EFFECT OF INACTIVATION.—

(1) LimitaTiION.—The period of inactivation from active duty service under a
pHot program under this section of a member participating in the pHet program shall be
such period as the Secretary of the military department concerned shall specify in the
agreement of the member under subsection (c), except that such period may not exceed
three years.

(2) EXCLUSION FROM COMPUTATION OF RESERVE OFFICER'S TOTAL YEARS OF
SERVICE. —Any service by a Reserve officer while participating in a pilot program under
this section shall be excluded from computation of the officer's total years of service
pursuant to section 14706(a) of this title-10,- United-States-Code.

(3) RETIREMENT AND RELATED PURPOSES.—ANY period of participation of a
member in a pilot program under this section shall not count toward—

(A) eligibility for retirement or transfer to the Ready Reserve under either
chapter 571 or 1223 of this title 16, United-States-Cede; or

(B) computation of retired or retainer pay under chapter 71 or 1223 of this
title 10 -United-States-Code.

(c) AGREEMENT.—Each member of the Armed-Ferees armed forces who participates in
a pHet program under this section shall enter into a written agreement with the Secretary of the
military department concerned under which agreement that member shall agree as follows:

(1) To accept an appointment or enlist, as applicable, and serve in the Ready
Reserve of the Armed-Ferece armed force concerned during the period of the member's
inactivation from active duty service under the pHet program.

(2) To undergo during the period of the inactivation of the member from active
duty service under the pHet program such inactive duty training as the Secretary
concerned shall require in order to ensure that the member retains proficiency, at a level
determined by the Secretary concerned to be sufficient, in the member's military skills,
professional qualifications, and physical readiness during the inactivation of the member
from active duty service.

(3) Following completion of the period of the inactivation of the member from
active duty service under the pHet program, to serve two-menths-as-a-memberof-the

AFmed—FeFees en in active elaicy serV|ce for eaeh—rmn%h—ef—the—peneel—ef—the
R a period of

t|me (|f anv) specmed in the aqreement

(d) ConDITIONS OF RELEASE.—The Secretary of Defense shall issue prescribe
regulations specifying the guidelines regarding the conditions of release that must be considered
and addressed in the agreement required by subsection (c). At a minimum, the Secretary shall
prescribe the procedures and standards to be used to instruct a member on the obligations to be
assumed by the member under paragraph (2) of such subsection while the member is released
from active duty service and the procedures and standards to be used to determine the
period of active service (if any) to be specified in the agreement under paragraph (3) of that
subsection.






(e) ORDER TO ACTIVE BuT¥ SERVICE.—Under regulations prescribed by the Secretary of
the military department concerned, a member of the Armed-Forces armed forces participating
in a pHet program under this section may, in the discretion of such Secretary, be required to
terminate participation in the pHet program and be ordered to active duty service.

(f) PAY AND ALLOWANCES.—

(1) Basic pAY.—During each month of participation in a pHet program under this
section, a member who participates in the pHet program shall be paid basic pay in an
amount equal to two-thirtieths of the amount of monthly basic pay to which the member
would otherwise be entitled under section 204 of title 37-United-States-Code; as a
member of the uniformed services on active duty in the grade and years of service of the
member when the member commences participation in the pHet program.

(2) PROHIBITION ON RECEIPT OF SPECIAL AND INCENTIVE PAYS.—

(A) PROHIBITION ON RECEIPT DURING PARTICIPATION.—A member who
participates in a pHet program shall not, while participating in the pHet program,
be paid any special or incentive pay or bonus to which the member is otherwise
entitled under an agreement under chapter 5 of title 37:-United-States-Code; that is
in force when the member commences participation in the pilot program.

(B) TREATMENT OF REQUIRED SERVICE.—The inactivation from active
duty service of a member participating in a pHet program shall not be treated as a
failure of the member to perform any period of service required of the member in
connection with an agreement for a special or incentive pay or bonus under
chapter 5 of title 37,-United-States-Cede; that is in force when the member
commences participation in the pHet program.

(3) REVIVAL OF SPECIAL PAYS UPON RETURN TO ACTIVE DUTY.—

(A) REVIVAL REQUIRED.—Subject to subparagraph (B), upon the return of
a member to active duty service after completion by the member of participation
in a pHet program—

(1) any agreement entered into by the member under chapter 5 of
title 37, United-States-Code; for the payment of a special or incentive pay
or bonus that was in force when the member commenced participation in
the pHet program shall be revived, with the term of such agreement after
revival being the period of the agreement remaining to run when the
member commenced participation in the pHet program; and

(i) any special or incentive pay or bonus shall be payable to the
member in accordance with the terms of the agreement concerned for the
term specified in clause (i).

(B) LIMITATIONS.—

(i) LIMITATION AT TIME OF RETURN TO ACTIVE DUTY.—
Subparagraph (A) shall not apply to any special or incentive pay or bonus
otherwise covered by that subparagraph with respect to a member if, at the
time of the return of the member to active duty service as described in that
subparagraph—

(1) such pay or bonus is no longer authorized by law; or






(11) the member does not satisfy eligibility criteria for such
pay or bonus as in effect at the time of the return of the member to
active duty.

(ii) CESSATION DURING LATER SERVICE.—Subparagraph (A) shall
cease to apply to any special or incentive pay or bonus otherwise covered
by that subparagraph with respect to a member if, during the term of the
revived agreement of the member under subparagraph (A)(i), such pay or
bonus ceases being authorized by law.

(C) REPAYMENT.—A member who is ineligible for payment of a special or
incentive pay or bonus otherwise covered by this paragraph by reason of
subparagraph (B)(i)(I1) shall be subject to the requirements for repayment of such
pay or bonus in accordance with the terms of the applicable agreement of the
member under chapter 5 of title 37,-United-States-Code.

(D) CONSTRUCTION OF REQUIRED SERVICE.—ANY service required of a
member under an agreement covered by this paragraph after the member returns
to active duty service as described in subparagraph (A) shall be in addition to any
service required of the member under an agreement under subsection (c).

(4) CERTAIN TRAVEL AND TRANSPORTATION ALLOWANCES.—

(A) IN GENERAL.—Subject to subparagraph (B), a member who
participates in a pHet program is entitled, while participating in the pHeot program,
to the travel and transportation allowances authorized by section 404 474 of title
37 United-States-Code; for—

(i) travel performed from the member's residence, at the time of
release from active duty service to participate in the pHet program, to the
location in the United States designated by the member as his residence
during the period of participation in the pHet program; and

(i) travel performed to the member's residence upon return to
active duty service at the end of the member's participation in the pHet
program.

(B) LimiTATION.—AN allowance is payable under this paragraph only with
respect to travel of a member to and from a single residence.

(5) LEAVE.—A member who participates in a pHet program is entitled to carry
forward the leave balance existing as of the day on which the member begins
participation and accumulated in accordance with section 701 of this title-10;- United
States-Cede, but not to exceed 60 days.

(g) PROMOTION.—
(1) OFFICERS.—

(A) LIMITATION ON PROMOTION.—AN officer participating in a pHet
program under this section shall not, while participating in the pHet program, be
eligible for consideration for promotion under chapter 36 or 1405 of this title-16;
United-States-Code.

(B) PROMOTION AND RANK UPON RETURN TO ACTIVE DUTY.—Upon the
return of an officer to active duty service after completion by the officer of
participation in a pHet program—





(1) the Secretary of the military department concerned shall adjust
the officer's date of rank in such manner as the Secretary of Defense shall
prescribe in regulations for purposes of this section; and
(ii) the officer shall be eligible for consideration for promotion
when officers of the same competitive category, grade, and seniority are
eligible for consideration for promotion.
(2) ENLISTED MEMBERS.—AN enlisted member participating in a pHet program
shall not be eligible for consideration for promotion during the period that—

(A) begins on the date of the member's inactivation from active duty
service under the pHet program; and

(B) ends at such time after the return of the member to active duty service
under the pHet program that the member is treatable as eligible for promotion by
reason of time in grade and such other requirements as the Secretary of the
military department concerned shall prescribe in regulations for purposes of the

pHet program.

(h) CONTINUED ENTITLEMENTS.—A member participating in a pHet program under this
section shall, while participating in the pHet program, be treated as a member of the Armed
Forees armed forces on active duty for a period of more than 30 days for purposes of—

(1) the entitlement of the member and the member’s dependents to medical and
dental care under the provisions of chapter 55 of this title-18.-United-States-Cede;; and

(2) retirement or separation for physical disability under the provisions of
chapters 55 and 61 of this title-10,-United-States-Code.
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SEC. . EXTENSION AND MODIFICATION OF AUTHORITY FOR
REIMBURSEMENT OF CERTAIN COALITION NATIONS FOR
SUPPORT PROVIDED TO UNITED STATES MILITARY OPERATIONS.
(a) EXTENSION.—Subsection (a) of section 1233 of the National Defense Authorization
Act for Fiscal Year 2008 (Public Law 110-181; 122 Stat. 393), as most recently amended by
section 1212 of the National Defense Authorization Act for Fiscal Year 2016 (Public Law 114-
92; 129 Stat. 1043), is amended by striking “fiscal year 2016” and inserting “fiscal year 2017”.

(b) APPLICABILITY TO MILITARY OPERATIONS IN AFGHANISTAN GENERALLY.—Such
section is further amended—

(1) in subsection (a)(1), by striking “in Iraq or in Operation Enduring Freedom in
Afghanistan” and inserting “in Afghanistan and to counter the Islamic State in Iraq and
the Levant”; and

(2) in subsection (b), by striking “in Irag or in Operations Enduring Freedom in
Afghanistan” and inserting “in Afghanistan and to counter the Islamic State in Iraq and
the Levant”.

(c) LIMITATION ON AMOUNTS AVAILABLE.—Subsection (d)(1) of such section is
amended—

(1) in the second sentence, by striking “during fiscal year 2016 may not exceed
$1,160,000,000” and inserting “during fiscal year 2017 may not exceed $1,100,000,000;
and

(2) in the third sentence, by striking “fiscal year 2016 may not exceed

$900,000,000” and inserting “fiscal year 2017 may not exceed $800,000,000".





(d) TREATMENT OF 2016 UNOBLIGATED BALANCES — —Of the $100,000,000 made
available pursuant to section 1212(f) of the National Defense Authorization Act for Fiscal Year
2016 (Public Law 114-92; 129 Stat. 1044), amounts that are unobligated as of September 30,
2016, shall continue to be available in fiscal year 2017 for such purposes, in addition to the total
amount of reimbursements and support authorized for Pakistan during fiscal year 2017 pursuant
to section 1233(d)(1) of the National Defense Authorization Act for Fiscal Year 2008 (as so
amended).

[Note: The “Changes to Existing Law” section below sets out in red-line format how the
legislative text above would amend existing law.]

Section-by-Section Analysis

This proposal would extend through fiscal year (FY) 2017 current authority for the use of
Operation and Maintenance, Defense-wide (O&M D-W) appropriations under the Coalition
Support Fund (CSF) authority. The existing requirements and limitations with respect to such
authority, including the exemption from the congressional notification requirement of CSF
reimbursements for access based on an international agreement, are continued unchanged. This
would allow the Department of Defense (DoD) to make routine payments quickly following each
quarter once the access provided under the agreement is validated. Congress would maintain
visibility over these payments through the CSF quarterly reports.

This proposal would also extend through FY 2017 current authority for use of O&M D-
W appropriations under the CSF authority for stability activities in Pakistan’s Federally
Administered Tribal Areas (FATA). This would allow DoD to focus reimbursements to the
Government of Pakistan for stability operations that prevent the reemergence of safe havens
within its borders, thereby reducing the operational space of militant groups that target U.S.,
coalition, and Afghan forces.

Budget Implications: $1.1 billion of this proposal would be funded through O&M, D-W under
the FY 2017 Overseas Contingency Operations budget request of which $1.1 billion is for the
CSF authority. The remaining portion, specifically funds to reimburse Pakistan for stability
operations, would be funded by extending the availability of FY 2016 appropriations.





RESOURCE REQUIREMENTS ($MILLIONS)

FY FY | FY | FY Appropriation Budget Dfisr?él Program
2017 | 2018 | 2019 | 2020 From Activity ltem Element
Operation &
CSF | $1,100| NA | NA | NA Maintenance, 04 DSCA 1002199T
Defense-Wide
Total | $1,100| NA | NA | NA

Changes to Existing Law: This proposal would make the following changes to (1) section 1233
of the National Defense Authorization Act for Fiscal Year 2008 (Public Law 110-181; 122 Stat.
393), as most recently amended by section 1212 of the National Defense Authorization Act for
Fiscal Year 2016 (Public Law 114-92; 129 Stat. 1043), and (2) section 1212(f) of National
Defense Authorization Act for Fiscal Year 2016:

NATIONAL DEFENSE AUTHORIZATION ACT FOR FISCAL YEAR 2008
(PUBLIC LAW 110-181), AS AMENDED

SEC. 1233. EXTENSION OF AUTHORITY AND MODIFICATION OF
REIMBURSEMENT OF CERTAIN COALITION NATIONS FOR
SUPPORT PROVIDED TO UNITED STATES MILITARY OPERATIONS.

(a) AuTHORITY.—From funds made available for the Department of Defense for fiscal
year 2016 2017 for overseas contingency operations; for operation and maintenance, Defense-
wide activities, the Secretary of Defense may reimburse any key cooperating nation for the
following:

(1) Logistical and military support provided by that nation to or in connection
with United States military and stability operations in-tag-er-in-Operation-Enduring
Freedom-in-Afghanistan in Afghanistan and to counter the Islamic State in Irag and the
Levant.

(2) Logistical, military, and other support, including access, provided by that
nation to or in connection with United States military operations described in paragraph
).

(b) OTHER SupPORT.—Using funds described in subsection (a)(2), the Secretary of
Defense may also assist any key cooperating nation supporting United States military and
stability operations r-trag-or-Operation-Enduring Freedom-in-Afghanistan in Afghanistan and to
counter the Islamic State in Irag and the Levant through the following:

(1) The provision of specialized training to personnel of that nation in connection
with such operations, including training of such personnel before deployment in
connection with such operations.

(2) The procurement and provision of supplies to that nation in connection with
such operations.

(3) The procurement of specialized equipment and the loaning of such specialized
equipment to that nation on a non-reimbursable basis in connection with such operations.
(c) AMOUNTS OF REIMBURSEMENT.—






(1) IN GENERAL.—Reimbursement authorized by subsection (a) may be made in
such amounts as the Secretary of Defense, with the concurrence of the Secretary of State
and in consultation with the Director of the Office of Management and Budget, may
determine, based on documentation determined by the Secretary of Defense to adequately
account for the support provided.

(2) SupPORT.—Support authorized by subsection (b) may be provided in such
amounts as the Secretary of Defense, with the concurrence of the Secretary of State and
in consultation with the Director of the Office of Management and Budget, considers
appropriate.

(d) LIMITATIONS.—

(1) LiMITATION ON AMOUNT.—The total amount of reimbursements made under
the authority in subsection (a) during fiscal year 2008 may not exceed $1,200,000,000.
The aggregate amount of reimbursements made under subsection (a) and support
provided under subsection (b) during fiscal year 2046 2017 may not exceed
$1,160,000,000 $1,100,000,000. Of the aggregate amount speficied in the preceding
sentence, the total amount of reimbursements made under subsection (a) and support
provided under subsection (b) to Pakistan during fisealyyear2016-may-not-exceed
$900,000,000 fiscal year 2017 may not exceed $800,000,000.

(2) PROHIBITION ON CONTRACTUAL OBLIGATIONS TO MAKE PAYMENTS.—The
Secretary of Defense may not enter into any contractual obligation to make a
reimbursement under the authority in subsection (a).

(3) PROHIBITION ON REIMBURSEMENT OF PAKISTAN FOR SUPPORT DURING PERIODS
CLOSED TO TRANSSHIPMENT.—Effective as of the date of the enactment of the National
Defense Authorization Act for Fiscal Year 2015 [Dec. 29, 2014], funds (including funds
from a prior fiscal year that remain available for obligation) may not be used for
reimbursements under the authority in subsection (a) for Pakistan for claims of support
provided during any period when the ground lines of supply through Pakistan to
Afghanistan were closed to the transshipment of equipment and supplies in support of
United States military operations in Afghanistan.

(e) NoTICE TO CONGRESS.—

(1) IN GENERAL.—EXcept as provided in paragraph (2), the Secretary of Defense
shall notify the appropriate congressional committees not later than 15 days before
making any reimbursement under the authority in subsection (a) or providing any support
under the authority in subsection (b). In the case of any reimbursement to Pakistan under
the authority of this section, such notice shall be made in accordance with the notice
requirements under section 1232(b).

(2) EXcepTION.—The requirement to provide notice under paragraph (1) shall not
apply with respect to a reimbursement for access based on an international agreement.
(F) QUARTERLY REPORTS.—The Secretary of Defense shall submit to the appropriate

congressional committees on a quarterly basis a report on any reimbursements made under the
authority in subsection (a), and any support provided under the authority in subsection (b),
during such quarter.

(g) DEFINITION.—In this section, the term *appropriate congressional committees’

means—

(1) the Committee on Armed Services, the Committee on Foreign Affairs, and the
Committee on Appropriations of the House of Representatives; and





(2) the Committee on Armed Services, the Committee on Foreign Relations, and
the Committee on Appropriations of the Senate.
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SEC. . TEMPORARY AUTHORITY TO UNDERTAKE CONVERSION PROJECTS
AS REPAIR PROJECTS.

Section 2811 of title 10, United States Code, is amended by adding at the end the
following new subsection:

“(f) TEMPORARY AUTHORITY FOR CONVERSIONS As REPAIR.—(1) Notwithstanding
subsection (e), the Secretary concerned may carry out a repair project that converts a real
property facility, system, or component to a new functional purpose without increasing its
external dimensions.

*(2) The maximum amount that the Secretary concerned may obligate in any fiscal year
under this subsection is $60,000,000.

*(3) The authority provided by this subsection expires on September 30, 2021.”.

Section-by-Section Analysis

This proposal would temporarily re-classify facility “conversion” as repair, thereby
allowing all work within the existing dimensions of a facility to be considered repair for the
duration of the authority.

Section 2801 of title 10, United States Code, defines military construction to include any
construction, development, conversion, or extension of any kind carried out with respect to a
military installation, whether to satisfy temporary or permanent requirements. Consistent with
this classification, section 2811(e) of title 10 defines “repair project” as “a project to restore a
real property facility, system, or component to such a condition that it may effectively be used
for its designated functional purpose.” Section 2811 excludes projects to convert a facility to a
different functional purpose. Because of this classification, projects to convert an existing
facility from one use to another are subject to the same statutory restrictions and limitations as
projects to construct wholly new facilities or extensions to existing facilities.

Considering facility conversions as repair projects per section 2811 is logically sound for
at least two reasons. First, the characteristics of conversion projects are more comparable to
other types of repair projects than to projects to expand facilities or construct new facilities from
the ground up. Conversion projects within the walls of an existing building often entail no more
actual work, cost, and time than other renovation projects that do not involve a change in
function (and are therefore classified as repair projects). An observer walking into an existing
building project could be hard-pressed to differentiate renovation/non-conversion from





renovation/conversion. Second, conversion projects have the same ultimate objective as other
types of repair projects, i.e., to make existing facility space suitable for supporting the mission.
This could be an appropriate purpose for a more comprehensive section 2811, not currently
realized.

Considering conversions as repair projects offers definite benefits to the Department.
Specifically, this change would:

1) Enable expeditious reuse of existing facilities, allowing existing facilities to be
converted for new uses using O&M repair authority to accomplish internal renovations.

2) Allow military installations to remedy facility deficits more expeditiously, thereby
reducing the need to purchase/lease temporary facilities, or lease off-base facilities until
military construction projects are programmed, funded and completed.

3) Reduce the overall demand for military construction by enabling military installations
to adapt existing facilities to new missions using O&M repair authority.

4) Facilitate consolidation of missions into existing space, thereby enabling military
installations to vacate and demolish facilities that have exceeded their useful life, which
reduces overall footprint and associated energy/utility usage.

These benefits directly support administration policy to improve efficiencies and reduce
costs. A June 10, 2010 White House memo to the heads of the executive department agencies
(“Disposing of Unneeded Federal Real Estate — Increasing Sales Proceeds, Cutting Costs, and
Improving Energy Efficiency”) directs the departments to “make better use of remaining real
property assets” by “pursuing consolidation opportunities” through “innovative approaches to
space management.” Adaptive reuse of existing facilities through consolidation of functions in
those facilities would enable innovative approaches to space management and reduce the
needless consumption of scarce maintenance resources to sustain surplus facilities.

Following are current examples of the above:

FORT HOOD, TEXAS: The installation has an exchange/retail store built in 1996 with
over 124,000 square feet of space that became vacant when an AAFES replacement
project was completed. The installation also has numerous other tenants and missions
that operate in a mix of substandard, relocatable, and/or World War Il wood structures,
that could benefit from re-purposing the existing retail space into a combination of
administrative space, unit storage, and physical fitness center. Programming and
executing multiple military construction projects to meet these other requirements would
require significantly more time and money than a conversion. However, military
construction funding constraints indefinitely preclude this beneficial conversion which
would be feasible as an O&M-funded modernization (repair) project.

KINGS MILL MEMORIAL ARMY RESERVE CENTER, OHIO: The supporting Army
Reserve Regional Support Command identified a vacated warehouse to re-purpose as a





400-Soldier Army Reserve Center. The facility would provide required training
capabilities with weapon simulators, training classrooms, sensitive items vault, physical
fitness area, a library and learning center, and administrative and office areas. The
converted building would also support logistical storage and maintenance shops with
drive-thru bays. However, military construction funding constraints indefinitely preclude
this beneficial conversion which would be feasible as an O&M-funded modernization
(repair) project.

FORT GORDON, GEORGIA: The current Transient Training Enlisted Barracks is a
three-story masonry structure of approximately 43,000 SF constructed in 1969. Building
systems have exceeded the average life expectancy of 20 years, and are failed or failing.
The garrison has a new mission to support the activation of a military intelligence
brigade, and programming a new military construction project would take longer and
likely be more expensive. The garrison would prefer to convert the barracks to serve as a
brigade headquarters and organizational classroom, with appropriate SCIF space.
However, military construction funding constraints indefinitely preclude this beneficial
conversion which would be feasible as an O&M-funded modernization (repair) project.

FORT GORDON, GEORGIA: An old post exchange/retail store could be converted to
serve as ~47,000 SF of general purpose administrative space. This would provide a cost-
effective facility to establish the TRADOC Cyber Center of Excellence/ Signal Center of
Excellence, a new and important mission. The renovation would also facilitate the
demolition of 1950s-era built facilities. However, military construction funding
constraints indefinitely preclude this beneficial conversion which would be feasible as an
O&M-funded modernization (repair) project.

SCHOFIELD BARRACKS, HAWAII: The installation has a shortage of company
operations facilities, which were exacerbated due to recent Army force structure changes
that have added additional engineering capabilities into each Brigade Combat Team.
Programming military construction to satisfy the requirement will take more time and
money than is available. Instead, the installation wishes to convert an existing barracks
to provide sufficient functional operational space to support an engineering battalion and
four engineering companies. However, military construction funding constraints
indefinitely preclude this beneficial conversion which would be feasible as an O&M-
funded modernization (repair) project.

WAKE ISLAND: A proposed project would consolidate multiple functions into the
passenger terminal and allow closure and/or demolition of excess, low- occupancy
facilities with expected annual savings of approximately $15 million. However, military
construction funding constraints indefinitely preclude this beneficial conversion which
would be feasible as an O&M-funded modernization (repair) project.

LITTLE ROCK AFB: A proposed project would consolidate the base library,
community activity center, and family support center into the former Base Exchange
facility. This consolidation would generate a net reduction in real property inventory of
40,335 square feet, provide modern and efficient space, and eliminate asbestos and mold





problems that are present in the buildings that currently house these functions. However,
military construction funding constraints indefinitely preclude this beneficial conversion
which would be feasible as an O&M-funded modernization (repair) project.

EIELSON AFB: A proposed project would convert the former Base Exchange into a
Community Center and consolidate the base library, meeting and social activity rooms,
and Childrens’ Play Land. All of these indoor functions are essential to the well-being of
Eielson’s base population during the seven-month winter in central Alaska. The existing
library is in the basement of an old school and is too small. The existing base community
center and old school are to be demolished, resulting in reduction of real property.
Military construction funding constraints preclude this beneficial conversion which
would be feasible as an O&M-funded modernization (repair) project.

WRIGHT-PATTERSON AFB: The National Air and Space Intelligence Center
(NASIC) needed to expand its Foreign Materiel Exploitation (FME) capabilities.
Adjacent to the existing FME facility was a vacant fuel cell hangar suitable for
conversion. Military construction funding constraints preclude this project indefinitely,
and limited NASIC’s ability to perform its FME mission. The project would be feasible
as an O&M-funded modernization (repair) project.

JOINT BASE ANDREWS (JBA): Relocation of AAFES to a new exchange facility
freed-up former retail space for potential use by the 11" Wing as administrative space, a
Squadron Operations facility, or an Installation Deployment Readiness Center (IDRC)—
all needed to support the mission of JBA. However, military construction funding
constraints indefinitely preclude this beneficial conversion which would be feasible as an
O&M-funded modernization (repair) project.

ELLSWORTH AFB: Downsizing of the Air Force Financial Services Center created
excess space suitable for conversion to an education center or a maintenance facility to
replace an existing poor facility. However, military construction funding constraints
indefinitely preclude this beneficial conversion which would be feasible as an O&M-
funded modernization (repair) project.

JOINT BASE LANGLEY-EUSTIS: Underutilized training barracks were evaluated for
use as administrative space needed by the installation. However, military construction
funding constraints indefinitely preclude this beneficial conversion which would be
feasible as an O&M-funded modernization (repair) project.

JOINT BASE ELMENDORF RICHARDSON: JBER evaluated options to establish an
Emergency Control Center (combined Security Forces and Fire Department) to improve
efficiency both in operations and use of facility space. Several candidate facilities are
available to enable this consolidation, all requiring functional conversion from their
previous uses. Though this initiative would greatly improve operations and use of
existing facilities, military construction funding constraints indefinitely preclude this
beneficial conversion which would be feasible as an O&M-funded modernization (repair)
project.





JOINT BASE ELMENDORF RICHARDSON: JBER evaluated options to relocate the
Health and Wellness Center and other related functions to consolidate like services.
Excess space was available that required conversion from its previous use. However,
military construction funding constraints indefinitely preclude this beneficial conversion
which would be feasible as an O&M-funded modernization (repair) project.

JOINT BASE ELMENDORF RICHARDSON: JBER has a need for a detention facility
(jail) for military personnel arrested on the installation. Currently, detained military
personnel must be housed in municipal jails in the Anchorage area, resulting in loss of
positive control of military prisoners, exposure to potentially violent civilian criminals,
and potential disclosure of classified information to outsiders. JBER has identified an
existing facility that could be expeditiously converted for this purpose. However,
military construction funding constraints and authorization timelines have precluded this
beneficial conversion which would be feasible as an O&M-funded modernization (repair)
project.

Budget Implications: This proposal would allow facility conversion projects to be executed
within existing resources for facilities restoration and modernization (R&M) (PEXXXX76) using
Operation and Maintenance (O&M) appropriations, rather than using Military Construction
appropriations. Conversion projects would compete with other O&M-funded projects to
modernize existing facilities and would be funded only when sufficiently justified and
prioritized. Conversion projects would not compete with facilities sustainment funding, which is
provided in a different O&M-funded account. The resources reflected in the table below are
funded within the FY 2017 President’s Budget.

There is understandable concern about increasing O&M-funded requirements on the already
overburdened O&M account. However, this concern must be weighed against the backlog of
requirements in the military construction account that exceeds $10 billion over the next three
years, and higher priorities for new or expanded facilities which preclude most conversion
projects from being funded at all.

Shifting conversion project costs from the military construction account to the O&M account
offers these benefits:

1. Beneficial conversion projects would become financially feasible. Due to the critical
deficiency in the military construction account, many worthy conversion projects remain
unattainable because of higher priorities for new facilities that must be funded with military
construction appropriations. Conversion projects would compete successfully against other
facility modernization (repair) projects toward the common goal of supporting the mission with
existing facilities.

2. Net O&M requirements would decrease. Facilities would be retrofitted much more quickly
(or at all) to accommodate new missions and/or consolidation into right-sized facilities with
associated disposal (or further repurposing) of excess facilities, thereby hastening efficiencies in
energy and sustainment.





The R&M budget request would not change respective to this authority. Within the budget, the

maximum amount each Secretary may obligate using this authority in any fiscal year is $60

million.
RESOURCE REQUIREMENTS ($MILLIONS)
FY FY EY 2019 FY FY Appropriation Budget Dfisr?e-l Program
2017 2018 2020 2021 From Activity ltem Element
Operation and
Army 819.3 789.0 819.2 745.4 691.0 Maintenance, 01 132 0202176A
Army
Army Neintenance,
National 204.5 217.7 2111 2115 212.1 L 01 050 0502276A
Army National
Guard
Guard
Arm Operation and
y 59.4 53.8 56.0 59.7 50.0 Maintenance, 01 132 0502276A
Reserve
Army Reserve
Operation and
Air Force | 383.6 470.0 387.8 385.1 3775 Maintenance, 01 050 22176F
Air Force
Operation and
AlrForce | /6 | 225 222 310 | 321 | Maintenance, 01 040 52576F
Reserve Air Force
Reserve
R,
National 31.2 39.8 36.3 57.0 58.9 : . ' 01 040
Air National
Guard
Guard

Navy does not intend to use the authority, which would have been funded in the following accounts: Operation and
Maintenance, Navy and Operation and Maintenance, Navy Reserve.,

Marine Corps does not intend to use the authority, which would have been funded in the following accounts:
Operation and Maintenance, Marine Corps and Operation and Maintenance, Marine Corps Reserve.

Totals

1,532.6

1,592.8

1,532.6

1,489.7

1,421.6

Changes to Existing Law: This proposal would make the following change to section 2811 of
title 10, United States Code:

§ 2811. Repair of facilities

(a) REPAIRS USING OPERATIONS AND MAINTENANCE FUNDS.—Using funds available to
the Secretary concerned for operation and maintenance, the Secretary concerned may carry out
repair projects for an entire single-purpose facility or one or more functional areas of a
multipurpose facility.






(b) APPROVAL REQUIRED FOR MAJOR REPAIRS.—A repair project costing more than
$7,500,000 may not be carried out under this section unless approved in advance by the
Secretary concerned. In determining the total cost of a repair project, the Secretary shall include
all phases of a multi-year repair project to a single facility. In considering a repair project for
approval, the Secretary shall ensure that the project is consistent with force structure plans, that
repair of the facility is more cost effective than replacement, and that the project is an
appropriate use of operation and maintenance funds.

(c) PROHIBITION ON NEW CONSTRUCTION OR ADDITIONS.—Construction of new facilities
or additions to existing facilities may not be carried out under the authority of this section.

(d) ConGRESSIONAL NOTIFICATION.—When a decision is made to carry out a repair
project under this section with an estimated cost in excess of $ 7,500,000, the Secretary
concerned shall submit to the appropriate committees of Congress a report containing—

(1) the justification for the repair project and the current estimate of the cost of the
project, including, in the case of a multi-year repair project to a single facility, the total
cost of all phases of the project;

(2) if the current estimate of the cost of the repair project exceeds 75 percent of
the estimated cost of a military construction project to replace the facility, an explanation
of the reasons why replacement of the facility is not in the best interest of the
Government; and

(3) a description of the elements of military construction, including the elements
specified in section 2802(b) of this title, incorporated into the repair project.

(e) REPAIR PROJECT DEFINED.—In this section, the term “repair project” means a project
to restore a real property facility, system, or component to such a condition that it may
effectively be used for its designated functional purpose.

(f) TEMPORARY AUTHORITY FOR CONVERSIONS As REPAIR.—(1) Notwithstanding
subsection (e), the Secretary concerned may carry out a repair project that converts a real
property facility, system, or component to a new functional purpose without increasing its
external dimensions.

(2) The maximum amount that the Secretary concerned may obligate in any fiscal year
under this subsection is $60,000,000.

(3) The authority provided by this subsection expires on September 30, 2021.
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SEC. . EXTENSION OF AUTHORITY TO PROVIDE ASSISTANCE TO COUNTER
THE ISLAMIC STATE IN IRAQ AND THE LEVANT.

(a) EXTENSION OF AUTHORITY.—Subsection (a) of section 1236 of the Carl Levin and
Howard P. “Buck” McKeon National Defense Authorization Act for Fiscal Year 2015 (Public
Law 113-291; 128 Stat. 3558), as amended by section 1223 of the National Defense
Authorization Act for Fiscal Year 2016 (Public Law 114-92;129 Stat. 1049), is amended by
striking “December 31, 2016 and inserting “September 30, 2018”.

(b) FUNDING.—Subsection (g) of such section is amended—

(1) by striking “in the National Defense Authorization Act for Fiscal Year 2016
for” and inserting “for Department of Defense”;

(2) by striking “in title XV for fiscal year 2016 and inserting “fiscal year 2017”;

(3) by striking “$715,000,000” and inserting “$630,000,000”; and

(4) by striking “September 30, 2016 and inserting “September 30, 2018”.

[Note: The “Changes to Existing Law” section below sets out in red-line format how the legislative
text above would amend existing law.]

Section-by-Section Analysis

This proposal will extend an existing authority and reflects decreased resource
requirements for Fiscal Year (FY) 2017. This proposal is being submitted to continue the critical
special authority to train Iraq security forces (ISF) with training and equipment to counter
Islamic State of Irag and the Levant (ISIL). While the pace of operations is largely dependent on
Iraqgi action, FY 2017 will likely be focused on the liberation of Mosul and the Northern
provinces, continuing to improve security in Anbar province, and perhaps also the reestablishing
of border control. To this end, the FY 2017 request is based on a continuation of the previous
C-ISIL activities designed to enable Iraqi gains, primarily through training, advising and other
related support. We also expect FY 2017 to be a turning point where we can provide greater
focus to SOF and counterterrorism forces which will anchor our longer term bilateral defense
relationship. In addition to counterterrorism forces, we assess that we will need to provide
continued support to local forces including Sunni tribal fighters, Sunni police forces and
Peshmerga forces in order to hold areas liberated from ISIL.





Budget Implications: The resources reflected in the table below are funded within the FY 2017
President’s Budget.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY Appropriation Budget | Dash- | Program
2017 | 2018 | 2019 | 2020 | 2021 From Activity 1 Element
Line
Item
ITEF | $630.0 Iraq Train and 01
Equip Fund
Total | $630.0 01

Changes to Existing Law: This proposal would make the following changes to section 1236 of
the National Defense Authorization Act for Fiscal Year 2015 (Public Law 113-291), as amended:

SEC. 1236. AUTHORITY TO PROVIDE ASSISTANCE TO COUNTER THE ISLAMIC
STATE IN IRAQ AND THE LEVANT.

(a) IN GENERAL.—The Secretary of Defense is authorized, in coordination with the
Secretary of State, to provide assistance, including training, equipment, logistics support,
supplies, and services, stipends, facility and infrastructure repair and renovation, and
sustainment, to military and other security forces of or associated with the Government of Iraq,
including Kurdish and tribal security forces or other local security forces, with a national security
mission, through Beeember-31-2016-September 30, 2018, for the following purposes:

(1) Defending Iraq, its people, allies, and partner nations from the threat posed by
the Islamic State of Irag and the Levant (ISIL) and groups supporting ISIL.
(2) Securing the territory of Iraq.

(b) NoTICE BEFORE PROVISION OF AssISTANCE.—Of the funds authorized to be
appropriated under this section, not more than 25 percent of such funds may be obligated or
expended until not later than 15 days after—

(1) the Secretary of Defense, in coordination with the Secretary of State, submits
to the appropriate congressional committees and leadership of the House of
Representatives and Senate a report, in unclassified form with a classified annex as
appropriate, that contains a description of—

(A) the plan for providing such assistance;

(B) an identification of such forces designated to receive such assistance;
and

(C) the plan for re-training and re-building such forces; and

(2) the President submits to the appropriate congressional committees and
leadership of the House of Representatives and Senate a report, in unclassified form with
a classified annex as appropriate that contains a description of how such assistance
supports a larger regional strategy.

(c) PLAN ELEMENTS.—The plan required in subsection (a)(1) shall include, at a
minimum, a description of—






(1) the goals and objectives of assistance authorized under subsection (a);

(2) the concept of operations, timelines, and types of training, equipment,
stipends, sustainment, and supplies to be provided;

(3) the roles and contributions of partner nations;

(4) the number and role of United States Armed Forces personnel involved;

(5) any additional military support and sustainment activities; and

(6) any other relevant details.

(d) QUARTERLY PROGRESS REPORT.—Not later than 90 days after the date on which the
Secretary of Defense submits the report required in subsection (b)(1), and every 90 days
thereafter, the Secretary of Defense, in coordination with the Secretary of State, shall provide the
appropriate congressional committees and leadership of the House of Representatives and the
Senate with a progress report. Such progress report shall, based on the most recent quarterly
information, include a description of the following:

(1) Any updates to or changes in the plan, strategy, process, vetting requirements
and process as described in subsection (e), and end-use monitoring mechanisms and
procedures.

(2) A description of how attacks against United States or coalition personnel are
being mitigated, statistics on any such attacks, including *‘green-on-blue’” attacks.

(3) A description of the forces receiving assistance authorized under subsection

(@).

(4) A description of the recruitment, throughput, and retention rates of recipients
and equipment.

(5) A description of any misuse or loss of provided equipment and how such
misuse or loss is being mitigated.

(6) An assessment of the operational effectiveness of the forces receiving
assistance authorized under subsection (a).

(7) A description of sustainment support provided to the forces authorized under
subsection (a).

(8) A list of projects to repair or renovate facilities authorized under subsection
(@).

(9) A statement of the amount of funds expended during the period for which the
report is submitted.

(10) An assessment of the effectiveness of the assistance authorized under

subsection (a).

(12) A list of the forces or elements of forces that are restricted from receiving
assistance under subsection (a), other than the forces or elements of forces with respect to
which the Secretary of Defense has exercised the waiver authority under subsection (j), as
a result of vetting required by subsection (e) or section 2249e of title 10, United States
Code, and a detailed description of the reasons for such restriction, including for each
force or element, as applicable, the following:

(A) Information relating to gross violation of human rights committed by
such force or element, including the time-frame of the alleged violation.

(B) The source of the information described in subparagraph (A) and an
assessment of the veracity of the information.





(C) The association of such force or element with terrorist groups or
groups associated with the Government of Iran.

(D) The amount and type of any assistance provided to such force or
element by the Government of Iran.

(e) VETTING.—The Secretary of Defense should ensure that prior to providing assistance
to elements of any forces described in subsection (a) such elements are appropriately vetted,
including at a minimum, by—

(1) conducting assessments of such elements for associations with terrorist groups
or groups associated with the Government of Iran; and

(2) receiving commitments from such elements to promote respect for human
rights and the rule of law.

(F) DEFINITION.—In this section, the term “*appropriate congressional committees’”
means—
(1) the Committee on Armed Services, the Committee on Foreign Relations, and
the Committee on Appropriations of the Senate; and
(2) the Committee on Armed Services, the Committee on Foreign Affairs, and the
Committee on Appropriations of the House of Representatives.

(g) FUNDING.—Of the amounts authorized to be appropriated ir-the-National-Defense
Autherization-Actfor Fiscal-Year2016-for Department of Defense Overseas Contingency
Operations #a-title XV for fiscalyear-2016 fiscal year 2017, there are authorized to be
appropriated $756,000,000 $630,000,000 to carry out this section. Amounts authorized to be
appropriated under this subsection are authorized to remain available until September-30,-2016
September 30, 2018.

(h) AUTHORITY TO ACCEPT CONTRIBUTIONS.—The Secretary of Defense may accept and
retain contributions, including assistance in-kind, from foreign governments, including the
Government of Iraq, to provide assistance authorized under subsection (a). Any funds accepted
by the Secretary may be credited to the account from which funds are made available for the
provision of assistance authorized under subsection (a) and may be used for such purpose until
expended.

(i) CONSTRUCTION OF AUTHORIZATION.—Nothing in this section shall be construed to
constitute a specific statutory authorization for the introduction of United States Armed Forces
into hostilities or into situations wherein hostilities are clearly indicated by the circumstances.

(1)) WAIVER AUTHORITY.—
(1) BY SECRETARY OF DEFENSE.—

(A) IN GENERAL.—For purposes of the provision of assistance pursuant to
subsection (a), the Secretary of Defense may waive any provision of law
described in subparagraph (B) if the Secretary—

(i) determines that such provision of law would (but for the
waiver) prohibit, restrict, delay, or otherwise limit the provision of such
assistance; and





(i) submits to the appropriate congressional committees a notice of
and justification for the waiver and the provision of law to be waived.

(B) PRoOVISIONS OF LAW.—The provisions of law described in this
subparagraph are the following:

(1) Any provision of law relating to the acquisition of items and
support services.

(i) Section 40A of the Arms Export Control Act (22 U.S.C. 2780
and 2785).

(C) ADDITIONAL WAIVER AUTHORITY.—

(i) IN GENERAL.—For purposes of the provision of assistance
described in subsection (1)(2), the Secretary of Defense may waive any
provision of law described in clause (ii) if the Secretary satisfies the
requirements described in clauses (i) and (ii) of subparagraph (A) with
respect to such waiver,

(if) PrRovISIONS OF LAW.—The provisions of law described in this
clause are the following:

() Any provision of law described in subparagraph (B).
(11) Any eligibility requirement under section 3 of the Arms

Export Control Act (22 U.S.C. 2753).

(111 Any eligibility requirement under chapter 2 of part Il
of the Foreign Assistance Act of 1961 (22 U.S.C. 2311 et seq.).

(2) BY PRESIDENT.— The President may waive any provision of law other than a
provision of law described in paragraph (1)(B) for purposes of the provision of assistance
pursuant to subsection (a) and any provision of law other than a provision of law
described in subsection (1)(C) for purposes of the provision of assistance described in
subsection (1)(2) if the President determines that it is vital to the national security interests
of the United States to waive such provision of law. Such waiver shall not take effect
until 15 days after the date on which the President notifies the appropriate congressional
committees of such determination and the provision of law to be waived.

(3) REPORT.—

(A) IN GENERAL.—Not later than 90 days after the date of the enactment of
this Act [Dec. 19, 2014] the President shall transmit to the congressional defense
committees a report that provides a specific list of provisions of law that need to
be waived under this subsection for purposes of the provision of assistance
pursuant to subsection (a) and a justification for each such waiver.

(B) UPDATE.—The President shall submit to the congressional defense
committees an update of the report required by subparagraph (A) not later than
180 days after the date of the enactment of this Act.

(K) COST-SHARING REQUIREMENT.—

(1) IN GeENERAL.—Of the funds authorized to be appropriated under this
subsection, not more than 60 percent of such funds may be obligated or expended until
not later than 15 days after the date on which the Secretary of Defense certifies to the
appropriate congressional committees and leadership of the House of Representatives and
the Senate that an amount equal to not less than 40 percent of the amount authorized to be
appropriated to carry out this section has been contributed by other countries and entities





for the purposes described in subsection (a), which may include contributions of in-kind
support for forces described in subsection (a), as determined from October 1, 2014, of
which not less than 50 percent of such amount contributed by other countries and entities
has been contributed by the Government of Irag.

(2) ExcepTioN.—The limitation in paragraph (1) shall not apply if the Secretary
of Defense determines, in writing, that the national security objectives of the United
States will be compromised by the application of the limitation to any such assistance,
and notifies the appropriate congressional committees not less than 15 days in advance of
the exemption taking effect, including a justification for the Secretary’s determination
and a description of the assistance to be exempted from the application of such limitation.

(I) ASSESSMENT AND AUTHORITY TO ASSIST DIRECTLY CERTAIN COVERED GROUPS.—
(1) ASSESSMENT.—

(A) IN GENERAL.—Not later than 120 days after the date of the enactment
of the National Defense Authorization Act for Fiscal Year 2016 [Nov. 25, 2015],
the Secretary of Defense and the Secretary of State shall jointly submit to the
appropriate congressional committees an assessment of the extent to which the
Government of Iraq is increasing political inclusiveness, addressing the
grievances of ethnic and sectarian minorities, and enhancing minority integration
in the political and military structures in Irag.

(B) FACTORS To BE CONSIDERED IN MAKING ASSESSMENT.— In making
the assessment described in subparagraph (A), the Secretary of Defense and the
Secretary of State shall consider the following factors:

(i) The extent to which the Government of Iraq is taking steps to
reduce support among the Iraqi people for the Islamic State of Iraq and the
Levant (ISIL) and improve stability in Iraq.

(if) The progress of efforts to enact legislation establishing the
Iragi National Guard, particularly in predominantly Sunni regions.

(iii) The extent to which the Government of Iraq is expanding the
representation of minorities in adequate numbers in government security
organizations and providing for the training and equipping of such forces.

(iv) Whether the Government of Iraq is ending support for Shia
militias under the command and control of, or associated with, the
Government of Iran, and stopping abuses of elements of the Iraqi
population by such militias.

(v) Whether the Government of Iraq is ensuring that supplies,
equipment, and weaponry supplied by the United States are appropriately
distributed to security forces with a national security mission in Iraq,
including the Kurdish Peshmerga, Sunni tribal security forces and local
security forces with a national security mission, and, once established, the
Iragi Sunni National Guard.

(vi) Whether the Government of Iraq is addressing grievances
regarding the arrest and detention without trial of ethnic and sectarian
minorities or is taking steps to prosecute such individuals that are detained
in a fair, transparent, and prompt manner.

(vii) Such other factors as the Secretaries consider appropriate.





(C) UpDATE.—The Secretary of Defense and the Secretary of State shall
submit to the appropriate congressional committees an update of the assessment
required under subparagraph (A) not later than 180 days after the date on which
the assessment is submitted to the appropriate congressional committees under
subparagraph (A).

(D) SuBmissiON.—The assessment required under subparagraph (A) and
the update of the assessment authorized under subparagraph (C) may be submitted
as part of the quarterly report required under subsection (d).

(2) ASSISTANCE DIRECTLY TO CERTAIN COVERED GROUPS.—

(A) IN GENERAL.—If the President, taking into account the results of the
assessment required under paragraph (1)(A) or the update required under
paragraph (1)(C), determines and notifies the appropriate congressional
committees that the Government of Iraq has failed to take substantial action to
increase political inclusiveness, address the grievances of ethnic and sectarian
minorities, and enhance minority integration in the political and military
structures in Iraq, the Secretary of Defense, in coordination with the Secretary of
State, is authorized to provide, in coordination to the extent practicable with the
Government of Iraq, assistance under the authority of subsection (a) directly to
the groups described in subparagraph (D) for the purpose of supporting
international coalition efforts against ISIL.

(B) ADMINISTRATIVE PROVISIONS.—In carrying out subparagraph (A), the
Secretary of Defense may—

(i) re-allocate the amount of assistance authorized under subsection

(a) to increase the share of such assistance provided to the groups

described in subparagraph (D); and

(ii) exercise the waiver authority provided in subsection (j)(1)(C)
with respect to providing assistance to the groups described in

subparagraph (D).

(C) COST-SHARING REQUIREMENT INAPPLICABLE.—The cost-sharing
requirement of subsection (k) shall not apply with respect to funds that are
obligated or expended under this subsection for assistance provided directly to the
groups described in subparagraph (D).

(D) CoverED GRoupPs.—The groups described in this subparagraph are—

(i) the Kurdish Peshmerga; and
(i) Sunni tribal security forces, or other local security forces, with
a national security mission.
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Subtitle B—Counter-Drug Activities

Sec. 1011. Extension of Department of Defense Authority to Provide Support for Counter-drug Activities
and Activities to Counter Transnational Organized Crime.

Sec. 1012. Extension of Authority to Provide Additional Support for Counter-drug Activities of Certain
Foreign Governments.

SEC. 1011. EXTENSION OF DEPARTMENT OF DEFENSE AUTHORITY TO
PROVIDE SUPPORT FOR COUNTER-DRUG ACTIVITIES AND
ACTIVITIES TO COUNTER TRANSNATIONAL ORGANIZED CRIME.

Subsection (a) of section 1004 of the National Defense Authorization Act for Fiscal Year
1991 (Public Law 101-510; 10 U.S.C. 374 note), is amended by striking “During fiscal years
2012 through 2017 and inserting “During fiscal years 2012 through 2019”.

SEC. 1012. EXTENSION OF AUTHORITY TO PROVIDE ADDITIONAL SUPPORT
FOR COUNTER-DRUG ACTIVITIES OF CERTAIN FOREIGN
GOVERNMENTS.

(a) EXTENSION OF AUTHORITY.—Subsection (a)(2) of section 1033 of the National
Defense Authorization Act for Fiscal Year 1998 (Public Law 105-85; 111 Stat. 1881), as most
recently amended by section 1012 of the National Defense Authorization Act for Fiscal Year
2016 (Public Law 114-92; 129 Stat. 963), is further amended by striking “expires September 30,
2017 and inserting “shall be available through the end of fiscal year 2019”.

(b) REDUCTION IN WAITING PERIOD FOR OBLIGATION OR EXPENDITURE OF FUNDS AFTER
NOTIFICATION OF CONGRESS.—Subsection (f)(2)(B) of such section is amended by striking “60
days” and inserting “15 days”.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal consists of two sections (1011 and 1012) that would provide extensions of





the Department of Defense’s (DoD) principal authorities to provide support to law enforcement
agencies to counter drug trafficking and transnational organized crime. Extensions of these
authorities would help maintain stability for the program, avoiding potential lapses in authority if
the National Defense Authorization Act (NDAA) is enacted after the end of a particular fiscal
year.

SEC. 1011: EXTENSION OF DEPARTMENT OF DEFENSE AUTHORITY TO
PROVIDE SUPPORT FOR COUNTER-DRUG ACTIVITIES OR ACTIVITIESTO
COUNTER TRANSNATIONAL ORGANIZED CRIME

Section 1011 would extend the authority provided in section 1004 of the NDAA for
Fiscal Year (FY) 1991 (Public Law 101-510; 104 Stat. 1629; 10 U.S.C. 374 note) (referred to as
“section 1004 authority”). For more than two decades, Section 1004 authority has served as the
foundation of Department of Defense counternarcotics support to Federal, State, local, tribal, and
foreign law enforcement partners to stem the flow of illicit drugs into the United States. The
authority has also proven critical in accomplishing broader national security objectives by
deepening military-law enforcement cooperation and in building the counternarcotics capacity of
our foreign partners. As such, section 1004 is an important tool for meeting U.S. national
security objectives as outlined in the Quadrennial Defense Review and the Department’s
Counternarcotics and Global Threats Strategy. Extension of the authority would reflect the
growing recognition of the linkages between transnational organized crime and national security
threats.

SEC. 1012. EXTENSION OF AUTHORITY TO PROVIDE ADDITIONAL SUPPORT
FOR COUNTER-DRUG ACTIVITIES OF CERTAIN FOREIGN GOVERNMENTS.

This proposal would extend section 1033 of the NDAA for FY 1998 (referred to as
“section 1033 authority”) through FY 2019 and reduce the congressional notification period from
60 days to 15 days. An extension of authority through FY 2019 would help improve out-year
planning. Reducing the notification period for the counter-drug plans required by the authority
would help expedite the provision of counternarcotics-related equipment and help ensure that
appropriated funds can be executed before the end of the relevant FY. Linking the authority
period to a particular FY instead of a specific calendar date would allow the expiring authority to
be temporarily extended through continuing resolutions and prevent the unintended lapse of the
authority should the reauthorizing NDAA be enacted after the end of a particular fiscal year.
Reducing the notification period to 15 days would allow for sufficient time for congressional
review and align the notification period for counter-drug plans with that for the certification
required under subsection (f) of Section 1033.

Budget Implications: All costs are funded in the annual appropriation requests of the Drug
Interdiction and Counter-Drug Activities, Defense Account. The resources reflected in the tables
below are funded within the FY 2017 President’s Budget.

Section 1011: Funds used under this authority are budgeted in the Drug Interdiction and
Counter-Drug Activities, Defense appropriation.





RESOURCE REQUIREMENTS (SMILLIONS)

FY FY FY FY FY Appropriation | Budget | Dash-1 | Program
2017 2018 2019 2020 2021 From Activity Line Element
Item
$464.1 | $474.3 | $485.2 Drug 01 0105D | 0208889D
Interdiction and
Counter Drug
Activities,
Defense
Total $464.1 | $474.3 | $485.2

Section 1012: Funds used under this authority are budgeted in the Drug Interdiction and

Counter-Drug Activities, Defense appropriation. The current cap on Section 1033 authority is
$125 million per year.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY Appropriation Budget Dash-1 Program
2017 | 2018 | 2019 | 2020 | 2021 From Activity | Line Item | Element
$125 | $125 | $125 Drug Interdiction and 01 0105D 0208889D
Counter Drug Activities,
Defense
Total | $125 | $125 | $125

Changes to Existing Law: This proposal would make the following changes to existing law:

Section 1011 of this proposal would make the following changes to section 1004 of the National
Defense Authorization Act for FY 1991 (Public Law 101-510; 104 Stat. 1629; 10 U.S.C. 374
note), as most recently amended by section 1011 of the National Defense Authorization Act for
FY 2015 (Public Law 113-291; 128 Stat. 3483):

SEC. 1004. ADDITIONAL SUPPORT FOR COUNTER-DRUG ACTIVITIES AND

Section 1004 of the National Defense Authorization Act for Fiscal Year 1991

(Public Law 101-510; 10 U.S.C. 374 note)

ACTIVITIES TO COUNTER TRANSNATIONAL ORGANIZED CRIME.

(a) SuPPORT TO OTHER AGENCIES.—DBuring-fiscal-years-2012-through-2017 During fiscal
years 2012 through 2019 the Secretary-of Defense may provide support for the counter-drug

activities or activities to counter transnational organized crime of any other department or agency
of the Federal Government or of any State, local, tribal, or foreign law enforcement agency for
any of the purposes set forth in subsection (b) if such support is requested—
(1) by the official who has responsibility for the counterdrug activities or
activities to counter transnational organized crime of the department or agency of the

Federal Government, in the case of support for other departments or agencies of the

Federal Government;
(2) by the appropriate official of a State, or local, or tribal government, in the case
of support for State, or local, or tribal law enforcement agencies; or






(3) by an appropriate official of a department or agency of the Federal
Government that has counter-drug responsibilities or responsibilities for countering
transnational organized crime, in the case of support for foreign law enforcement
agencies.

(b) TypPEs oF SupPORT.—The purposes for which the Secretary of Defense may provide
support under subsection (a) are the following:

(1) The maintenance and repair of equipment that has been made available to any
department or agency of the Federal Government or to any State or local, or tribal
government by the Department of Defense for the purposes of—

(A) preserving the potential future utility of such equipment for the

Department of Defense; and

(B) upgrading such equipment to ensure compatibility of that equipment
with other equipment used by the Department of Defense.

(2) The maintenance, repair, or upgrading of equipment (including computer
software), other than equipment referred to in paragraph (1) for the purpose of—

(A) ensuring that the equipment being maintained or repaired is
compatible with equipment used by the Department of Defense; and

(B) upgrading such equipment to ensure the compatibility of that
equipment with equipment used by the Department of Defense.

(3) The transportation of personnel of the United States and foreign countries
(including per diem expenses associated with such transportation), and the transportation
of supplies and equipment, for the purpose of facilitating counter-drug activities or
activities to counter transnational organized crime within or outside the United States.

(4) The establishment (including an unspecified minor military construction
project) and operation of bases of operations or training facilities for the purpose of
facilitating counter-drug activities or activities to counter transnational organized crime
of the Department of Defense or any Federal, State, or local, or tribal law enforcement
agency within or outside the United States or for the purpose of facilitating counter-drug
activities or activities to counter transnational organized crime of a foreign law
enforcement agency outside the United States.

(5) Counter-drug or counter-transnational organized crime related training of law
enforcement personnel of the Federal Government, of State, and local, and tribal
governments, and of foreign countries, including associated support expenses for trainees
and the provision of materials necessary to carry out such training.

(6) The detection, monitoring, and communication of the movement of—

(A) air and sea traffic within 25 miles of and outside the geographic
boundaries of the United States; and

(B) surface traffic outside the geographic boundary of the United States
and within the United States not to exceed 25 miles of the boundary if the initial
detection occurred outside of the boundary.

(7) Construction of roads and fences and installation of lighting to block drug
smuggling corridors across international boundaries of the United States.

(8) Establishment of command, control, communications, and computer networks
for improved integration of law enforcement, active military, and National Guard
activities.

(9) The provision of linguist and intelligence analysis services.





(10) Aerial and ground reconnaissance.

(c) LiIMITATION ON COUNTER-DRUG REQUIREMENTS.—The Secretary of Defense may not
limit the requirements for which support may be provided under subsection (a) only to critical,
emergent, or unanticipated requirements.

(d) CoNTRACT AUTHORITY.—In carrying out subsection (a), the Secretary of Defense
may acquire services or equipment by contract for support provided under that subsection if the
Department of Defense would normally acquire such services or equipment by contract for the
purpose of conducting a similar activity for the Department of Defense.

(e) LimITED WAIVER OF PROHIBITION.—Notwithstanding section 376 of title 10, United
States Code, the Secretary of Defense may provide support pursuant to subsection (a) in any case
in which the Secretary determines that the provision of such support would adversely affect the
military preparedness of the United States in the short term if the Secretary determines that the
importance of providing such support outweighs such short-term adverse effect.

(f) CoNDUCT OF TRAINING OR OPERATION TO AID CIVILIAN AGENCIES.—In providing
support pursuant to subsection (a), the Secretary of Defense may plan and execute otherwise
valid military training or operations (including training exercises undertaken pursuant to section
1206(a) of the National Defense Authorization Act for Fiscal Years 1990 and 1991 (Public Law
101-189; 103 Stat. 1564)) for the purpose of aiding civilian law enforcement agencies.

(9) RELATIONSHIP TO OTHER LAWS.—(1) The authority provided in this section for the
support of counter-drug activities or activities to counter transnational organized crime by the
Department of Defense is in addition to, and except as provided in paragraph (2), not subject to
the requirements of chapter 18 of title 10, United States Code.

(2) Support under this section shall be subject to the provisions of section 375 and, except
as provided in subsection (e), section 376 of title10, United States Code.

(h) CONGRESSIONAL NOTIFICATION OF FACILITIES PROJECTS.—(1) When a decision is
made to carry out a military construction project described in paragraph (2), the Secretary of
Defense shall submit to the congressional defense committees written notice of the decision,
including the justification for the project and the estimated cost of the project. The project may
be commenced only after the end of the 21-day period beginning on the date on which the
written notice is received by Congress.

(2) Paragraph (1) applies to an unspecified minor military construction project that—

(A) is intended for the construction, modification, or repair of any facility for the
purposes set forth in subsection (b)(4); and
(B) has an estimated cost of more than $250,000.

(3) This subsection may not be construed as an authorization for the use of funds for any
military construction project that would exceed the approved cost limitations of an unspecified
minor military construction project under section 2805(a)(2).

(i) DEFINITIONS RELATING TO TRIBAL GOVERNMENTS.—In this section:

(1) The term “Indian tribe” means a federally recognized Indian tribe.
(2) The term “tribal government” means the governing body of an Indian tribe,
the status of whose land is “Indian country” as defined in section 1151 of title 18, United

States Code, or held in trust by the United States for the benefit of the Indian tribe.

(3) The term “tribal law enforcement agency” means the law enforcement agency
of a tribal government.

(1) DEFINITION OF TRANSNATIONAL ORGANIZED CRIME.—In this section, the term
“transnational organized crime” means self-perpetuating associations of individuals who operate





transnationally for the purpose of obtaining power, influence, monetary, or commercial gains,
wholly or in part by illegal means, while protecting their activities through a pattern of
corruption or violence or through a transnational organization structure and the exploitation of
transnational commerce or communication mechanisms.

Section 1012 of this proposal would make the following changes to section 1033 of the National
Defense Authorization Act for Fiscal Year 1998 (Public Law 105-85, Nov. 18, 1997), as most
recently amended by section 1012 of the National Defense Authorization Act for Fiscal Year
2016 (Public Law 114-92; 129 Stat. 963):

SEC. 1033. AUTHORITY TO PROVIDE ADDITIONAL SUPPORT FOR COUNTER-
DRUG ACTIVITIES OF OTHER COUNTRIES.

(a) AUTHORITY TO PROVIDE SUPPORT.—(1) Subject to subsection (f), the Secretary of
Defense may provide any of the foreign governments named in subsection (b) with the support
described in subsection (c) for the counter-drug activities of that government. In providing
support to a government under this section, the Secretary of Defense shall consult with the
Secretary of State. The support provided under the authority of this section shall be in addition to
support provided to the governments under any other provision of law.

(2) The authority to provide support to a government under this section expires
September-30,-2017 shall be available until the end of fiscal year 2019.

(b) GOVERNMENTS ELIGIBLE TO RECEIVE SUPPORT.—The foreign governments eligible to
receive counter-drug support under this section are as follows:
(1) The Government of Peru.
(2) The Government of Colombia.
(3) The Government of Afghanistan.
(4) The Government of Bolivia.
(5) The Government of Ecuador.
(6) The Government of Pakistan.
(7) The Government of Tajikistan.
(8) The Government of Turkmenistan.
(9) The Government of Uzbekistan.
(10) The Government of Azerbaijan.
(11) The Government of Kazakhstan.
(12) The Government of Kyrgyzstan.
(13) The Government of Armenia.
(14) The Government of Guatemala.
(15) The Government of Belize.
(16) The Government of Panama.
(17) The Government of Mexico.
(18) The Government of the Dominican Republic.
(19) The Government of Guinea-Bissau.
(20) The Government of Senegal.
(21) The Government of El Salvador.





(22) The Government of Honduras.
(23) Government of Benin.

(24) Government of Cape Verde.
(25) Government of The Gambia.
(26) Government of Ghana.

(27) Government of Guinea.

(28) Government of Ivory Coast.
(29) Government of Jamaica.

(30) Government of Liberia.

(31) Government of Mauritania.
(32) Government of Nicaragua.
(33) Government of Nigeria.

(34) Government of Sierra Leone.
(35) Government of Togo.

(36) The Government of Chad.
(37) The Government of Libya.
(38) The Government of Mali.
(39) The Government of Niger.
(40) Government of Kenya.

(41) Government of Tanzania.

(c) TyPES OF SUPPORT.—The authority under subsection (a) is limited to the provision of
the following types of support to a government named in subsection (b):

(1) The types of support specified in paragraphs (1), (2), and (3) of section
1031(b) of the National Defense Authorization Act for Fiscal Year 1997 (Public Law
104-201; 110 Stat. 2637)."

(2) The transfer of patrol boats, vehicles, and, subject to section 484(a) of the
Foreign Assistance Act of 1961 (22 U.S.C. 2291c(a)), aircraft.

(3) The maintenance and repair or upgrade of equipment of the government that is
used for counter-drug activities.

(4) The transfer of detection, interception, monitoring and testing equipment.

(5) For the Government of Afghanistan only, individual and crew served weapons
of 50 caliber or less and ammunition for such weapons for counter-narcotics security
forces.

(d) AppLICABILITY OF OTHER SUPPORT AUTHORITIES.—EXcept as otherwise provided in
this section, the provisions of section 1004 of the National Defense Authorization Act for Fiscal

! (1) The transfer of nonlethal protective and utility personnel equipment.

(2) The transfer of the following nonlethal specialized equipment:
(A) Navigation equipment.
(B) Secure and nonsecure communications equipment.
(C) Photo equipment.
(D) Radar equipment.
(E) Night vision systems.
(F) Repair equipment and parts for equipment referred to in subparagraphs (A), (B), (C), (D), and (E).

(3) The transfer of nonlethal components, accessories, attachments, parts (including ground support equipment), firmware, and

software for aircraft or patrol boats, and related repair equipment.





Year 1991 (Public Law 101-510; 10 U.S.C. 374 note), shall apply to the provision of support
under this section.

(e) AVAILABILITY OF FUNDS.—Of the amount authorized to be appropriated for any fiscal
year after fiscal year 2014 in which the authority under this section is in effect for drug
interdiction and counter-drug activities, an amount not to exceed $125,000,000 shall be available
in such fiscal year for the provision of support under this section.

(f) CONDITION ON PROVISION OF SUPPORT.—

(1) The Secretary of Defense may not obligate or expend funds during a fiscal
year to provide support under this section to a government named in subsection (b) until
the end of the 15-day period beginning on the date on which the Secretary submits to the
congressional committees a written certification described in subsection (g) applicable to
that fiscal year. The first such certification with respect to any such government may
apply only to a period of one fiscal year. Subsequent certifications with respect to any
such government may apply to a period of not to exceed two fiscal years.

(2) In the case of funds appropriated and available for support under this section
to a government named in subsection (b), the obligation or expenditure of funds under
this section to provide support to that government shall also be subject to the condition
that—

(A) the Secretary submit to the congressional committees the counter-drug
plan described in subsection (h); and
(B) a period of 60-days 15 days expires after the date on which the report

IS submitted.

(3) In the case of subsequent fiscal years in which support is to be provided under
this section to a government named in subsection (b), the obligation or expenditure of
funds under this section to provide support to that government shall also be subject to the
condition that the Secretary submit to the congressional committees any revision of the
counter-drug plan described in subsection (h) applicable to that government.

(4) For purposes of this subsection, the term *“congressional committees” means
the following:

(A) The Committee on Armed Services and the Committee on Foreign

Relations of the Senate.

(B) The Committee on Armed Services and the Committee on Foreign

Affairs of the House of Representatives.

(9) REQUIRED CERTIFICATION.—A written certification required by subsection (f)(1) for a
government to receive support under this section for any period of time is a certification of each
of the following with respect to that government:

(1) That the provision of the support to the government will not adversely affect
the military preparedness of the United States Armed Forces.

(2) That the equipment and materiel provided as support will be used only by
officials and employees of the government who have undergone background
investigations by that government and have been approved by that government to
perform counter-drug activities on the basis of the background investigations.

(3) That the government has certified to the Secretary of Defense that—





(A) the equipment and materiel provided as support will be used only by
the officials and employees referred to in paragraph (2);

(B) none of the equipment or materiel will be transferred (by sale, gift, or
otherwise) to any person or entity not authorized by the United States to receive
the equipment or materiel; and

(C) the equipment and materiel will be used only for the purposes intended
by the United States Government.

(4) That the government has implemented, to the satisfaction of the Secretary of
Defense, a system that will provide an accounting and inventory of the equipment and
materiel provided as support.

(5) That the departments, agencies, and instrumentalities of the government will
grant United States Government personnel access to any of the equipment or materiel
provided as support, or to any of the records relating to such equipment or materiel, under
terms and conditions similar to the terms and conditions imposed with respect to such
access under section 505(a)(3) of the Foreign Assistance Act of 1961 (22 U.S.C.
2314(a)(3)).

(6) That the government will provide security with respect to the equipment and
materiel provided as support that is substantially the same degree of security that the
United States Government would provide with respect to such equipment and materiel.

(7) That the government will permit continuous observation and review by United
States Government personnel of the use of the equipment and materiel provided as
support under terms and conditions similar to the terms and conditions imposed with
respect to such observation and review under section 505(a)(3) of the Foreign Assistance
Act of 1961 (22 U.S.C. 2314(a)(3)).

(h) CouNTER-DRUG PLAN.—The Secretary of Defense, in consultation with the Secretary
of State, shall prepare for each fiscal year (and revise as necessary for subsequent fiscal years) a
counter-drug plan involving the governments named in subsection (b) to which support will be
provided under this section. The plan for a fiscal year shall include the following with respect to
each government to receive support under this section:

(1) A detailed security assessment, including a discussion of the threat posed by
illicit drug traffickers in the foreign country.

(2) An evaluation of previous and ongoing counter-drug operations by the
government.

(3) An assessment of the monitoring of past and current assistance provided by
the United States under this section to the government to ensure the appropriate use of
such assistance.

(4) A description of the centralized management and coordination among Federal
agencies involved in the development and implementation of the plan.

(5) A description of the roles and missions and coordination among agencies of
the government involved in the development and implementation of the plan.

(6) A description of the resources to be contributed by the Department of Defense
and the Department of State for the fiscal year or years covered by the plan and the
manner in which such resources will be utilized under the plan.

(7) Each fiscal year in which support is to be provided to a government under this
section, a schedule for establishing a counter-drug program that can be sustained by the





government within five years, and for subsequent fiscal years, a description of the
progress made in establishing and carrying out the program.
(8) A reporting system to measure the effectiveness of the counter-drug program.
(9) A detailed discussion of how the counter-drug program supports the national
drug control strategy of the United States.
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		Section 1012:  Funds used under this authority are budgeted in the Drug Interdiction and Counter-Drug Activities, Defense appropriation.  The current cap on Section 1033 authority is $125 million per year.
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SEC. . EMPLOYMENT OF RECENT GRADUATES AND STUDENTS

(a) RECENT GRADUATES.—Subchapter | of chapter 31 of title 5, United States Code,
is amended by adding at the end the following new section:
“8 3115. Employment of Recent Graduates

“(a) APPOINTMENT.—In accordance with regulations prescribed by the Director of
the Office of Personnel Management (in this section referred to as the “Director”), and
subject to subsection (b), the head of an agency may appoint, without regard to the
provisions of chapter 33 governing appointments in the competitive service, and without
regard to section 3320, a qualified candidate to a position classified in a professional or
administrative occupational category in accordance with the standards prescribed by the
Director.

“(b) REQUIREMENTS FOR APPOINTMENT.—AnN appointment under paragraph (1) may
be made only if the individual so appointed—

“(1)(A) not more than 2 years before the effective date of the appointment,
was awarded a baccalaureate or graduate degree from an institution of higher
education (as defined in section 101(a) of the Higher Education Act of 1965 (20
U.S.C. 1001(a)); or

“(B) in the case of an individual who has completed a period of obligated
service in a uniformed service of 4 years or more, the effective date of the
appointment is not more than 2 years after the date of the discharge or release of
such individual from such service; and

“(2) meets the minimum qualification standards as prescribed by the Director

for the position to which the individual is being appointed.
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“(c) LENGTH OF APPOINTMENT.—ANN appointment made under subsection (a) shall be
an appointment in the excepted service and shall not exceed 2 years.

“(d) TrRIAL PERIOD.—AN appointment under subsection (a) is subject to a 2-year trial
period.

“(e) CoNnVERSION.—Upon completion of 2 years of satisfactory service, an employee
appointed under subsection (a) who is a United States citizen may be converted
noncompetitively to a career or career-conditional appointment in the competitive service.

“(f) REGULATIONS.—The Director shall prescribe regulations for the administration
of this section. Such regulations shall establish caps on the number of individuals appointed
under this section within a specific agency or throughout the Federal Government.”.

(b) STUDENTS.—Such subchapter is further amended by adding at the end the
following new section:

“8§ 3116. Appointment of Students; excepted service

“(a) APPOINTMENT.—In accordance with regulations prescribed by the Director of
the Office of Personnel Management (in this section referred to as the “Director”), the head
of an agency may appoint, without regard to the provisions of chapter 33 governing
appointments in the competitive service, and without regard to section 3320, a qualified
student to any position in the excepted service for which the student is qualified.

“(b) CoNvERSION.—AnN individual appointed under subsection (a) may be converted
noncompetitively to a term, career, or career conditional position in the competitive service
if the individual—

“(1) is awarded—
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“(A) a diploma from a home school operated in accordance with the
laws of the State in which such home school is located,;

“(B) a diploma from a high school; or

“(C) a degree from an institution of higher education;

“(2) completes the required hours of work of the appointment under
subsection (a) as prescribed by the Director;

“(3) meets the qualification standards of the competitive service position to
which the individual will be converted,

“(4) receives favorable recommendation for appointment by the employing
agency in which the individual served during the appointment under subsection (a);
and

“(5) is a United States citizen.

“(c) REGULATIONS.—The Director shall prescribe regulations for the administration

of this section.

“(d) DEFINITIONS.—In this section:

“(1) The term “high school” has the meaning given the term in section 8101
of the Elementary and Secondary Education Act of 1965 (20 U.S.C. 7801).

“(2) The term “institution of higher education” has the meaning given the
term in section 101(a) of the Higher Education Act of 1965 (20 U.S.C. 1001(a).

“(3) The term *qualified student’” means a person enrolled or accepted for

enrollment by a high school or an institution of higher education.”.





1

(c) TABLE OF SECTIONS AMENDMENTS.—The table of sections at the beginning of
such chapter is amended by inserting after the item relating to section 3114 the following

new items:

“3115. Employment of Recent Graduates.
“3116. Appointment of Students; excepted service.”.

Section-by-Section Analysis

This proposal would modify the recruitment and hiring process to provide additional
flexibility in how college graduates and students are hired. For example, this could include
creating a limited hiring authority that would allow agencies to hire college graduates
noncompetitively into certain positions that either require completion of specific educational
requirements or for which completion of an academic degree can be used to meet qualification
requirements. Under this proposal, Federal agencies would determine recruitment sources,
processes for the solicitation of applications, and would be held responsible for merit-based
selections. Because this recent graduate authority is not intended to replace competitive hiring
and other entry-level hiring programs, the Director of the Office of Personnel Management
would have the authority to cap the number of hires made this authority.

Budgetary Implications: This proposal does not have any significant government-wide cost
implications.





		SEC. __.   Employment of Recent Graduates and Students

		“§ 3115.  Employment of Recent Graduates

		“§ 3116.  Appointment of Students; excepted service
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SEC. . DURATION OF AUTHORIZATION OF DOMICILE-TO-DUTY
TRANSPORTATION FOR DEFENSE PERSONNEL DESIGNATED TO
BE PROVIDED SUCH TRANSPORTATION WHEN ESSENTIAL TO THE
CONDUCT OF OFFICIAL BUSINESS.

(a) DESIGNATION OF ELIGIBLE PERSONNEL.—Section 2637 of title 10, United States Code,
IS amended—

(1) by inserting “(a) AREAS OUTSIDE THE UNITED STATES.—” before “The

Secretary of Defense”;

(2) by striking the last sentence of subsection (a), as designated by paragraph (1);
and
(3) by adding at the end the following new subsections:

“(b) DoMmICILE-TO-DUTY TRANSPORTATION.—In the application of section 1344 of title
31 to the Department of Defense, an authorization made pursuant to subsection (b)(9) of such
section, and an extension of such an authorization made pursuant to subsection (d)(2) of such
section, may be effective for a period not to exceed one year (notwithstanding the otherwise
applicable time periods specified in such section).

“(c) REGULATIONS.—Transportation under subsection (a) and the implementation of
subsection (b) shall be provided in accordance with regulations prescribed by the Secretary of
Defense.”.

(b) CLERICAL AMENDMENTS.—

(1) SecTiON HEADING.—The heading of such section is amended to read as
follows:
“2637. Transportation in certain areas outside the United States; transportation between

1
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residence and place of work™.
(2) TABLE OF SECTIONS.—The item relating to such section in the table of sections
at the beginning of chapter 157 of such title is amended to read as follows:

“2637. Transportation in certain areas outside the United States; transportation between
residence and place of work.”.

(c) CONFORMING CROSS-REFERENCE AMENDMENT.—Section 1344(c) of title 31, United
States Code, is amended by striking “section 2637” and inserting “section 2637(a)”.
Section-by-Section Analysis

Section 2637 of title 10, United States Code, provides authority to use Government
owned or leased vehicles outside the United States and applies to the Department of Defense
(DoD) only. The broader legislation for duty-to-domicile (D-T-D transportation is prescribed in
section 1344 of title 31, United States Code, which applies to all Federal agencies.

This proposal would amend section 2637 of title 10, United States Code, and reference
section 1344 of title 31 as it relates to the Department of Defense only. The proposed change to
section 2637 would extend the D-T-D authorization period for the DoD in certain circumstances.

Section 1344 of title 31 limits the D-T-D period of approval to 15 days, extendable to not
more than 90 days, for transportation that is for official purposes including clear and present
danger, emergencies, or compelling operational considerations. The D-T-D period of approval is
unspecified in current statutory law for home to work transportation that is for field work,
intelligence, counterintelligence, protective services or criminal law enforcement duties. As a
matter of practice, the Secretary of Defense has approved these types of requests for up to one
year. This proposal seeks to set forth the duration of authorization for home to work
transportation in these specific cases. In accordance with the proposal, the Secretary of Defense
would authorize home-to-work transportation in cases of intelligence, counterintelligence,
protective services, and criminal law enforcement duties for a period of up to one year. This
proposed statutory amendment would in effect ensure that oversight for DTD authorization is
still retained at the highest levels of the Department and also preserves the requirement for
Congressional notification.

The Department processes and approves 91 D-T-D authorizations each year based on
official purposes for clear and present danger, emergencies, or compelling operational
considerations. Of these, 100 percent are renewed every 90 days because of the continual need
for D-T-D under these same circumstances. Processing D-T-D requests every 90 days includes
an extensive coordination process with multiple organizations and can take up to 60 days prior to
the Secretary's signature. This proposal to clearly set forth the period of approval to one year for
DTD in these cases would reduce the administrative burden on the Secretary of Defense from
having to review and approve repetitive paper work on a quarterly basis, and on other senior

2





DoD officials from the administrative approval process that is currently completed every 90
days.

A clearly specified approval period for all D-T-D authorizations that is set forth in statute
would simplify policy and streamline procedures while continuing to ensure that adequate
safeguards are in place to prevent abuse. All D-T-D must be approved, in writing, at a level that
is not lower than the Service Secretary level. Each approval authority at the Service Secretariat
has established procedures to review the continued need for D-T-D authorizations and maintains
vehicle logs of D-T-D use. DoD Manual 4500.36, “Acquisition, Management, and Use of DoD
Non-Tactical Vehicles,” that is the primary DoD policy and procedural guide on home to work
transportation sets forth records management and reporting requirements and ensures proper
monitoring of D-T-D transportation.

D-T-D transportation is for official purposes, and in accordance with statutory
requirements only certain government officials are eligible beneficiaries of D-T-D
authorizations. D-T-D authorizations protect users and facilitate the performance of key mission
requirements. DoD component missions often require Senior Leader D-T-D authorizations
based on threat level assessments and geographic location risks. This proposal will ensure the
continued protection of DoD personnel who are in need of home-to-work transportation in order
to accomplish their work that is essential to complete mission requirements. For example, the
DoD geographic Combatant Commanders require continuing D-T-D based on compelling
operational considerations that include rapid mobility afforded by official vehicles and reliable,
instantaneous communications capability installed therein.

Budget Implications: Personnel authorized D-T-D transportation use existing government
owned or leased vehicles that are funded within the baseline budget from Operations &
Maintenance appropriations. This proposal will not increase funding requirements beyond what
is currently supported by the Uniformed Services. The resources reflected in the table below are
funded within the FY 2017 President’s Budget.

CURRENT RESOURCE REQUIREMENTS ($BILLIONS)

FY FY FY FY FY | Appropriation | Budget leis:él
2017 2018 2019 2020 2021 From Activity Item

Army does not intend to use this funding, which would have been funded from the following account:

Operation and Maintenance, Army.

Navy does not intend to use this funding, which would have been funded from the following account:

Operation and Maintenance, Navy.

Operation and
Air Force 0.040 0.041 0.042 0.043 0.043 Maintenance, 01 0117
Air Force
Total 0.040 0.041 0.042 0.043 0.043

Changes to Existing Law: This proposal would make the following changes to section 2637 of
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title 10, United States Code:

8 2637. Transportation in certain areas outside the United States; transportation between
residence and place of work

(a) AREAS OUTSIDE THE UNITED STATES.—The Secretary of Defense may authorize the
commander of a unified combatant command to use Government owned or leased vehicles to
provide transportation in an area outside the United States for members of the uniformed services
and Federal civilian employees under the jurisdiction of that commander, and for the dependents
of such members and employees, if the commander determines that public or private

transportation in such area is unsafe or not available. Sueh-transpertation-shall-be-provided-n-
I " lati hed by f  Dof

(b) DoMICILE-TO-DUTY TRANSPORTATION.—In the application of section 1344 of title 31
to the Department of Defense, an authorization made pursuant to subsection (b)(9) of such
section, and an extension of such an authorization made pursuant to subsection (d)(2) of such
section, may be effective for a period not to exceed one year (notwithstanding the otherwise
applicable time periods specified in such section).

(c) REGULATIONS.—Transportation under subsection (a) and the implementation of
subsection (b) shall be provided in accordance with requlations prescribed by the Secretary of
Defense.






		§ 2637. Transportation in certain areas outside the United States; transportation between residence and place of work




SEC. . INCLUSION OF ACTIVE DUTY SERVICE FOR A PREPLANNED MISSION
AS ELIGIBLE SERVICE FOR REDUCTION OF ELIGIBILITY AGE FOR
A NON-REGULAR RETIREMENT.
Section 12731(f)(2)(B)(i) of title 10, United States Code, is amended by inserting “or
12304b” after “section 12301(d)”.
Section-by-Section Analysis

This proposal would provide Reserve Component (RC) members the same retirement age
eligibility benefits regardless of their volunteer status to perform missions in support of a
combatant command. RC members may have their retirement eligibility age reduced when they
volunteer to perform active duty under 10 U.S.C. 12301(d). This proposal will allow RC
members who are involuntarily activated under 10 U.S.C. 12304b to receive the same benefits as
those RC members who have volunteered to perform duty in support of a combatant command.

Currently, two RC members who are serving side-by-side on active duty in support of a
combatant command may receive different retirement age eligibility benefits. The RC member
who volunteered for the duty (12301(d)) may have their retirement age eligibility reduced by
three months for each aggregate of 90 days of duty performed in any fiscal year. The RC
member who was involuntarily activated (12304b) for the same duty, may not have their
retirement age eligibility reduced.

The involuntarily activated RC member may be making additional sacrifices with their
civilian career or family situation during the activation than the voluntary RC member. Equity
suggests the benefits of both voluntarily and involuntarily activated RC members for identical
duty should be the same.

Budget Implications: The number of personnel affected is a projection based on Fiscal Year
(FY) 2016 Active Duty for Operational Support (ADOS) activations in support of contingency
operations and FY 2016 12304b programming. In FY 2016, a total of 6711 RC Service members
are expected to be activated for ADOS. This budget methodology makes the following
assumptions:

1. The Declaration of National Emergency will continue through FY 2024 due to the emerging
ISIS threat and increasing global instability. The 10 U.S.C. 12302 authority will be available to
activate the RC through FY 2021 and probably through FY 2024.

2. The Services provided 12304b projections for FY 2017-2021 and expect to maintain a total
steady state of nearly 3000 12304b activations to sustain the preprogramed operations tempo
from FY2017-2021.





This proposal used the 12304b activation data from FY 2014 through FY 2024 in the following
table:

12304b Activation Projections FY14-FY?24

FY [ FY [ FY | FY | Y | FY | FY | FY | FY | FY | FY
2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020 | 2021 | 2022 | 2023 | 2024

Air

Force 0 1182 | 1076 | 1130 | 1130 | 1130 | 1130 | 1130 | 1130 | 1130 | 1130

Army | 962 | 1007 | 1008 | 1010 | 1010 | 1010 | 1010 | 1010 | 1010 | 1010 | 1010

Total | 962 | 2189 | 2084 | 2140 | 2140 | 2140 | 2140 | 2140 | 2140 | 2140 | 2140

The DoD Office of the Actuary used a 10-year look from FY 2014 to FY 2024 to
compute an estimated cost. The cost for the Services is the Retired Pay Accrual contribution
paid to the Military Retirement Trust Fund. The actuaries are unsure if this proposal will have a
cost, but felt that the estimated costs in the table below should be included in good faith. For
example, for budgeting purposes, the early retirement eligibility authorization effectively reduces
the budgeted RC retirement age from 60 to 58. Extending early retirement eligibility to 12304b
active duty may not move the needle enough to effectively reduce the estimated early retirement
age from 58 years to 57 years and 11 months.

The DoD Office of the Actuary states “if [the ULB is] enacted, actual results/costs
implemented by the DoD Board of Actuaries may differ from those shown in this estimate. They
may decide to not reflect costs until actual experience emerges, or decide the impact is below the
valuation’s rounding thresholds.” For example, the actuaries estimate the Retired Pay Accrual
contribution of $5.5 million for the Army in FY 2021 for the range of 1,000 — 10,000 man-years
worth of 12304b activations.

The 5 years of cost estimated required for the ULB submission (FY 2017-FY 2021) are
included in the table below.

The attached actuary excel spreadsheet displays the assumptions and the costs through
FY24. Actuary costs assume 14 percent of new entrants to the part-time drilling reserves
become eligible for a reserve non-disability retirement. The resources reflected in the table below
are funded within the FY 2017 President’s Budget.

RESOURCE REQUIREMENTS ($MILLIONS)

FY | FY | FY | FY | FY | Appropriation | Budget Dfisr?(;l Program
2017 | 2018 | 2019 | 2020 | 2021 From Activity ltem Element
Air Military 01 010
115 | 1.15 | 1.20 | 1.25 | 1.25 Personnel,
Force i
Air Force
Army | 5.00 | 510 | 520 | 5.40 | 550 | _Military 01/02 | 05/06
Personnel,






[ Amy ] | |

Navy does not intend to use this authority, which would have been funded in the following
account: Military Personnel, Navy.

Marine Corps does not intend to use this authority, which would have been funded in the
following account: Military Personnel, Marine Corps.

Total | 6.15 | 6.25 | 6.40 | 6.65 | 6.75

NUMBER OF PERSONNEL AFFECTED
FY FY FY FY FY
2017 2018 2019 2020 2021
Air Force 565 565 565 565 565
Army 1010 1010 1010 1010 1010
Total 1575 1575 1575 1575 1575

Changes to Existing Law: This proposal would make the following change to section
12731(f)(2)(B)(i) of title 10, United States Code.

Title 10, United States Code

§ 12731. Age and service requirements

E I

(H(1) Subject to paragraph (2), the eligibility age for purposes of subsection (a)(1) is 60
years of age.

(2)(A) In the case of a person who as a member of the Ready Reserve serves on active
duty or performs active service described in subparagraph (B) after January 28, 2008, the
eligibility age for purposes of subsection (a)(1) shall be reduced, subject to subparagraph (C),
below 60 years of age by three months for each aggregate of 90 days on which such person
serves on such active duty or performs such active service in any fiscal year after January 28,
2008, or in any two consecutive fiscal years after September 30, 2014. A day of duty may be
included in only one aggregate of 90 days for purposes of this subparagraph.

(B)(i) Service on active duty described in this subparagraph is service on active duty
pursuant to a call or order to active duty under a provision of law referred to in section
101(a)(13)(B) or under section 12301(d) or 12304b of this title. Such service does not include
service on active duty pursuant to a call or order to active duty under section 12310 of this title.

(ii) Active service described in this subparagraph is also service under a call to active
service authorized by the President or the Secretary of Defense under section 502(f) of title 32
for purposes of responding to a national emergency declared by the President or supported by
Federal funds.

(iii) If a member described in subparagraph (A) is wounded or otherwise injured or
becomes ill while serving on active duty pursuant to a call or order to active duty under a
provision of law referred to in the first sentence of clause (i) or in clause (ii), and the member is
then ordered to active duty under section 12301(h)(1) of this title to receive medical care for the






wound, injury, or illness, each day of active duty under that order for medical care shall be
treated as a continuation of the original call or order to active duty for purposes of reducing the
eligibility age of the member under this paragraph.

(iv) Service on active duty described in this subparagraph is also service on active duty
pursuant to a call or order to active duty authorized by the Secretary of Homeland Security under
section 712 of title 14 for purposes of emergency augmentation of the Regular Coast Guard
forces.

(C) The eligibility age for purposes of subsection (a)(1) may not be reduced below 50
years of age for any person under subparagraph (A).

(3) The Secretary concerned shall periodically notify each member of the Ready Reserve
described by paragraph (2) of the current eligibility age for retired pay of such member under
this section, including any reduced eligibility age by reason of the operation of that paragraph.
Notice shall be provided by such means as the Secretary considers appropriate taking into
account the cost of provision of notice and the convenience of members.





		Title 10, United States Code

		§ 12731. Age and service requirements




SEC. . INCLUSION OF RESERVE SERVICE IN ASSISTANCE OF A MAJOR
DISASTER OR EMERGENCY OR FOR A PREPLANNED MISSION IN
SUPPORT OF A COMBATANT COMMAND AS ELIGIBLE SERVICE
FOR AN EXTENSION OF ELIGIBILITY FOR VOCATIONAL
REHABILITATION BENEFITS.
Section 3103(f) of title 38, United States Code, is amended by striking “or 12304”
and inserting “12304, 12304a, or 12304b”.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would add sections 12304a and 12304b of title 10, United States Code, to
the list of authorities that will extend the vocational rehabilitation benefit period of eligibility for
veterans. The vocational rehabilitation program must be utilized within twelve-years of being
discharged or released from active service. Currently, if a veteran was prevented from
participating in a vocational rehabilitation program under chapter 31 of title 38, United States
Code, within the period of eligibility due to certain activations to active service, the period of
eligibility will be extended for the period of active service plus four months. Reserve component
(RC) members eligible for the vocational rehabilitation program will have their period of
eligibility extended when they volunteer to perform active duty under section 12301(d) of title
10. This proposal will allow RC members who are involuntarily activated under section 12304a
or 12304b of title 10 to receive the same benefits of those RC members who have volunteered to
perform duty.

Currently, two RC members who are serving side-by-side on active duty may not receive
the same vocational rehabilitation program benefits. The RC member who volunteered for duty
under section 12301(d) may have their vocational rehabilitation program eligibility benefits
extended. The RC member who was involuntarily activated under section 12304a or 12304b for
similar duty, may not have their program eligibility benefits extended.

The involuntarily activated RC member may be making additional sacrifices with their
civilian career or family situation during the activation than the voluntary RC member. Equity
suggests the benefits of both voluntarily and involuntarily activated RC members for identical
duty should be the same.

Budget Implications: The VA funds the Vocational Rehabilitation benefit at no cost to DoD.
This benefit is elective. Veterans who have elected to use this benefit should be expected to use
the benefit whether their period of eligibility is extended or not.



http://www.law.cornell.edu/uscode/text/10/12304



Changes to Existing Law: This proposal would amend section 3103(f) of title 38, United States
Code, as follows:

§ 3103. Periods of Eligibility

E I

(F) In any case in which the Secretary has determined that a veteran was prevented from
participating in a vocational rehabilitation program under this chapter within the period of
eligibility otherwise prescribed in this section as a result of being ordered to serve on active duty
under section 688, 12301(a), 12301(d), 12301(g), 12302, e+12304; 12304, 123044, or 12304b of
title 10, such period of eligibility shall not run for the period of such active duty service plus four
months.




http://www.law.cornell.edu/uscode/text/10/688

http://www.law.cornell.edu/uscode/text/10/12301

http://www.law.cornell.edu/uscode/text/10/12301

http://www.law.cornell.edu/uscode/text/10/12301

http://www.law.cornell.edu/uscode/text/10/12301

http://www.law.cornell.edu/uscode/text/10/12301

http://www.law.cornell.edu/uscode/text/10/12301

http://www.law.cornell.edu/uscode/text/10/12302

http://www.law.cornell.edu/uscode/text/10/12304
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SEC. . ELIMINATION OF THE FOREIGN EXEMPTION PROVISION IN
REGARDS TO OVERTIME FOR FEDERAL CIVILIAN EMPLOYEES
TEMPORARILY ASSIGNED TO A FOREIGN AREA.

(a) IN GENERAL.—Section 5542 of title 5, United States Code, is amended by adding
at the end the following new subsection:

“(h) Notwithstanding section 13(f) of the Fair Labor Standards Act (29 U.S.C.
213(f)), an employee who is working at a location in a foreign country, or in a territory
under the jurisdiction of the United States covered by such section 13(f), in temporary duty
travel status while maintaining an official duty station or worksite in an area of the United
States not covered by such section 13(f) shall, for all purposes, not be considered to be
exempted from section 7 of such Act on the basis of the employee performing work at such
a location.”.

(b) FEDERAL WAGE SYSTEM EMPLOYEES.—Section 5544 of title 5, United States
Code, is amended by adding at the end the following new subsection:

“(d) Notwithstanding section 13(f) of the Fair Labor Standards Act (29 U.S.C.
213(f)), an employee whose overtime pay is determined in accordance with subsection (a)
who is working at a location in a foreign country, or in a territory under the jurisdiction of
the United States covered by such section 13(f), in temporary duty travel status while
maintaining an official duty station or worksite in an area of the United States not covered
by such section 13(f) shall, for all purposes, not be considered to be exempted from section
7 of such Act on the basis of the employee performing work at such a location.”.

(c) CONFORMING REPEAL.—Section 5542(a) of title 5, United States Code, is

amended by striking paragraph (6).





[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would amend sections 5542 and 5544 of title 5, United States Code, to
allow overtime pay equal to one and one-half times the hourly rate of basic pay for nonexempt
Federal civilian employees assigned to temporary duty travel in exempt areas as defined by the
Fair Labor Standards Act (FLSA) of 1938.

The foreign exemption provision provides that employees in foreign countries and certain
U.S. territories are not covered by the overtime provisions of the FLSA. In 2011, the
Department of the Navy (DON) proposed and received an exemption to allow payment of
overtime to non-exempt General Schedule (GS) employees in a temporary duty (TDY) travel
status working on a U.S. nuclear-powered aircraft carrier forward-deployed to Yokosuka, Japan.
When these same employees are at their normal duty station, they receive one and one-half times
their hourly rate of basic pay for all hours worked over 40 hours in a week which, prior to
January 2011, they were not receiving while TDY in Yokosuka. This special pay authority,
codified in 5 U.S.C. 5542(a)(6), now allows the same overtime rate to be paid to these employees
while on TDY in Japan. This exemption does not apply to wage-grade employees covered by
the Federal Wage System (FWS). The authority is set to expire September 30, 2017.

The fact that only one group of Federal employees in one foreign area receives this
authority has created an inequity. We seek to revise the authority to include all nonexempt GS
and nonexempt FWS employees in a temporary duty travel status in an exempt area.

Budget Implications: The totals for FY 2009 through FY 2012 show an average increase in
overtime costs of 23 percent per year with the proposed legislation. The costs projected below
($M) for future years are calculated using a trend analysis with that percentage. Under the
National Defense Authorization Act for FY 2015 (P.L. 113-291), the Navy is already authorized
and utilizes this overtime authority and therefore it has indicated that this proposal would not
inflate current civilian personnel costs. The resources reflected in the table below are funded
within the FY 2017 President’s Budget.

RESOURCE REQUIREMENTS ($MILLIONS)

Air Force | 0.022 | 0.027 | 0.031 | 0.036 0.040 Maintenance, 01 011C

Operation and

Air Force

Air Force | 0.005 | 0.006 | 0.007 | 0.008 0.009 Maintenance, 02 0217

Operation and

Air Force

Air Force | 0.008 | 0.010 | 0.012 | 0.013 0.015 Maintenance, 03 031z

Operation and

Air Force

FY FY FY FY FY Appropriation Budget Dash-1 Program
2017 | 2018 | 2019 | 2020 2021 From Activity | Line Item | Element






Operation and
Air Force | 0.026 | 0.032 | 0.037 | 0.042 0.047 Maintenance, 04 0417
Air Force

Army does not intend to use this authority, which would have been funded from the following account: Operation
and Maintenance, Army.

Marine Corps does not intend to use this authority, which would have been funded from the following account:
Operation and Maintenance, Marine Corps.

Operation and

Navy 2 21 22 .23 24 Maintenance, 01 1B4B
Navy
Defense Ope_ration and
Wide 0.082 | 0.059 | 0.036 | 0.013 0 Maintenance, 04 300

Defense-Wide

Total 0.343 | 0.344 | 0.343 | 0.342 | 0.351

Changes to Existing Law: This proposal would make the following changes to section 5542 of
title 5, United States Code, as amended by section 1103 of the NDAA for FY 2016:

TITLE S5, UNITED STATES CODE
§ 5542. Overtime rates; computation

(@) For full-time, part-time and intermittent tours of duty, hours of work officially ordered
or approved in excess of 40 hours in an administrative workweek, or (with the exception of an
employee engaged in professional or technical engineering or scientific activities for whom the
first 40 hours of duty in an administrative workweek is the basic workweek and an employee
whose basic pay exceeds the minimum rate for GS-10 (including any applicable locality-based
comparability payment under section 5304 or similar provision of law and any applicable special
rate of pay under section 5305 or similar provision of law) for whom the first 40 hours of duty in
an administrative workweek is the basic workweek) in excess of 8 hours in a day, performed by
an employee are overtime work and shall be paid for, except as otherwise provided by this
subchapter, at the following rates:

(1) For an employee whose basic pay is at a rate which does not exceed the
minimum rate of basic pay for GS-10 (including any applicable locality-based
comparability payment under section 5304 or similar provision of law and any applicable
special rate of pay under section 5305 or similar provision of law), the overtime hourly
rate of pay is an amount equal to one and one-half times the hourly rate of basic pay of
the employee, and all that amount is premium pay.

(2) For an employee whose basic pay is at a rate which exceeds the minimum rate
of basic pay for GS-10 (including any applicable locality-based comparability payment
under section 5304 or similar provision of law and any applicable special rate of pay
under section 5305 or similar provision of law), the overtime hourly rate of pay is an
amount equal to the greater of one and one-half times the hourly rate of the minimum rate
of basic pay for GS-10 (including any applicable locality-based comparability payment
under section 5304 or similar provision of law and any applicable special rate of pay
under section 5305 or similar provision of law) or the hourly rate of basic pay of the
employee, and all that amount is premium pay.






(3) Notwithstanding paragraphs (1) and (2) of this subsection for an employee of
the Department of Transportation who occupies a nonmanagerial position in GS-14 or
under and, as determined by the Secretary of Transportation,

(A) the duties of which are critical to the immediate daily operation of the
air traffic control system, directly affect aviation safety, and involve physical or
mental strain or hardship;

(B) in which overtime work is therefore unusually taxing; and

(C) in which operating requirements cannot be met without substantial
overtime work;
the overtime hourly rate of pay is an amount equal to one and one-half times the
hourly rate of basic pay of the employee, and all that amount is premium pay.

(4) Notwithstanding paragraph (2) of this subsection, for an employee who is a
law enforcement officer, and whose basic pay is at a rate which exceeds the minimum
rate of basic pay for GS-10 (including any applicable locality-based comparability
payment under section 5304 or similar provision of law and any applicable special rate of
pay under section 5305 or similar provision of law), the overtime hourly rate of pay is an
amount equal to the greater of-

(A) one and one-half times the minimum hourly rate of basic pay for GS—
10 (including any applicable locality-based comparability payment under section
5304 or similar provision of law and any applicable special rate of pay under
section 5305 or similar provision of law); or

(B) the hourly rate of basic pay of the employee,
and all that amount is premium pay.

(5) Notwithstanding paragraphs (1) and (2), for an employee of the Department of
the Interior or the United States Forest Service in the Department of Agriculture engaged
in emergency wildland fire suppression activities, the overtime hourly rate of pay is an
amount equal to one and one-half times the hourly rate of basic pay of the employee, and
all that amount is premium pay.

(h) Notwithstanding section 13(f) of the Fair Labor Standards Act (29 U.S.C. 213(f)), an
employee who is working at a location in a foreign country, or in a territory under the
jurisdiction of the United States covered by such section 13(f), in temporary duty travel status
while maintaining an official duty station or worksite in an area of the United States not covered
by such section 13(f) shall, for all purposes, not be considered to be exempted from section 7 of
such Act on the basis of the employee performing work at such a location.






8 5544. Wage-board overtime and Sunday rates; computation

* Kk Kk Kk *

(d) Notwithstanding section 13(f) of the Fair Labor Standards Act (29 U.S.C. 213(f)), an
employee whose overtime pay is determined in accordance with subsection (a) who is working at
a location in a foreign country, or in a territory under the jurisdiction of the United States
covered by such section 13(f), in temporary duty travel status while maintaining an official duty
station or worksite in an area of the United States not covered by such section 13(f) shall, for all
purposes, not be considered to be exempted from section 7 of such Act on the basis of the
employee performing work at such a location.
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SEC. . TRANSFER OF PROVISION RELATING TO EXPENSES INCURRED IN
CONNECTION WITH LEAVE CANCELED DUE TO CONTINGENCY
OPERATIONS.

(a) REIMBURSEMENT FOR EXPENSES INCURRED BY MEMBERS IN CONNECTION WITH
LEAVE CANCELED DUE TO CONTINGENCY OPERATIONS.—Chapter 40 of title 10, United
States Code, is amended by inserting after section 709 the following new section:

*“709a. Expenses incurred in connection with leave canceled due to contingency operations:
reimbursement

“(a) AUTHORIZATION TO REIMBURSE.—The Secretary concerned may reimburse a
member of the armed forces under the jurisdiction of the Secretary for travel and related
expenses (to the extent not otherwise reimbursable under law) incurred by the member as a
result of the cancellation of previously approved leave when—

“(1) the leave is canceled in connection with the member’s participation in a
contingency operation; and

“(2) the cancellation occurs within 48 hours of the time the leave would have
commenced.

“(b) REGULATIONS.—The Secretary of Defense and, in the case of the Coast Guard
when it is not operating as a service in the Navy, the Secretary of Homeland Security shall
prescribe regulations to establish the criteria for the applicability of subsection (a).

“(c) CONCLUSIVENESS OF SETTLEMENT.—The settlement of an application for

reimbursement under subsection (a) is final and conclusive.”.





(b) TABLE OF SECTIONS.—The table of sections at the beginning of chapter 40 of
such title is amended by inserting after the item relating to section 709 the following new
item:

*“709a. Expenses incurred in connection with leave canceled due to contingency operations: reimbursement.”.

(c) REPEAL OF SUPERSEDED AUTHORITY.—Section 453 of title 37, United States Code, is
amended by striking subsection (g).

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would relocate the authority to reimburse members of the Armed Forces
for expenses incurred in connection with leave canceled due to contingency operations from
section 453 of title 37, United States Code, to title 10, United States Code, where the authority
existed prior to the enactment of the National Defense Authorization Act for Fiscal Year 2014
(Public Law 113-66). Chapter 8 of title 37 concerns government-provided travel and
transportation. The authority to reimburse members for expenses incurred in connection with
canceled leave is unrelated to such travel and transportation allowances and more appropriately
fits in chapter 40 of title 10, which concerns leave and benefits related to leave.

Budget Implications: As this proposal would only maintain the Department of Defense’s
(DoD) ability to pay these expenses, it would result in no added cost to the Department.

Effect of amendment to chapter 40 of title 10, United States Code (reimbursement for expenses
incurred in connection with leave canceled due to contingency operations): The proposed
legislation would result in no added cost to the Department because the anticipated $11,000 in
annual expenditure is offset by the estimated $11,000 of removing the section from title 37,
United States Code.

Effect of amendment to section 453(q) of title 37, United States Code (reimbursement for travel
in connection with leave cancelled due to contingency operations): The proposed legislation
would result in no added cost to the Department because the anticipated $11,000 that would be
expended offsets the estimated $11,000 in expenditures under title 10, United States Code.

RESOURCE REQUIREMENTS ($MILLIONS) - 37 U.S.C. CHANGE

FY FY FY FY FY Appropriation Budget Dfisr?él Program

2017 | 2018 | 2019 | 2020 | 2021 From Activity ltem Element

Army

Operation and

(.005) | (.005) | (.005) | (.005) | (005) | \4oinvenance.

01 131 Multiple






Army
Operation and
Navy | (.002) | (.002) | (.002) | (.002) | (.002) Maintenance, 04 490 0901212N
Navy

. Operation and 09-
MENne | (oo1) | (001) | (001) | (001) | (001) | Maintenance, 04 | aa4g |Administration
orps Marine Corps ar_ld Service-

wide Support

Air Operation and_

Force (.003) | (.003) | (.003) | (.003) | (.003) | Maintenance, Air 04 410 91212F
Force
Total | (.011) | (.011) | (.011) | (.011) | (.011)
RESOURCE REQUIREMENTS ($MILLIONS) - 10 U.S.C. CHANGE
FY FY FY FY FY Appropriation Budget Dfisr?(;l Program
2017 | 2018 | 2019 | 2020 | 2021 From Activity ltem Element
Army | .005 | .005 | .005 | .005 | .005 Ma?ﬂﬂg;fr']zz,a/'lfmy 01 131 Multiple
Navy | .002 | .002 | .002 | .002 | .002 Operation and 04 490 0901212N
Maintenance, Navy
. 09-

. Operation and e .
Marine | 001 | 001 | 001 | .001 | .001 Mpaintenance, 04 apaG | Administration
Corps . and Service-

Marine Corps .
wide Support
Air O_peration and_
Force .003 | .003 | .003 | .003 | .003 Maintenance, Air 04 410 91212F
Force
Total | .011 | .011 | .011 | .011 | .011
NUMBER OF PERSONNEL AFFECTED
FY FY FY FY FY
2017 2018 2019 2020 2021
Army 10 10 10 10 10
Navy 4 4 4 4 4
Marine Corps 2 2 2 2 2
Air Force 6 6 6 6 6
Total 22 22 22 22 22

Changes to Existing Law: This section would make the following changes in provisions of

existing law:

TITLE 10, UNITED STATES CODE






8 709a. Expenses incurred in connection with leave canceled due to contingency operations:

reimbursement

(a) AUTHORIZATION TO REIMBURSE.—The Secretary concerned may reimburse a member
of the armed forces under the jurisdiction of the Secretary for travel and related expenses (to the
extent not otherwise reimbursable under law) incurred by the member as a result of the
cancellation of previously approved leave when—

(1) the leave is canceled in connection with the member’s participation in a
contingency operation; and

(2) the cancellation occurs within 48 hours of the time the leave would have
commenced.

(b) REGULATIONS.—The Secretary of Defense and, in the case of the Coast Guard when
it is not operating as a service in the Navy, the Secretary of Homeland Security shall prescribe
requlations to establish the criteria for the applicability of subsection (a).

(c) CONCLUSIVENESS OF SETTLEMENT.—The settlement of an application for
reimbursement under subsection (a) is final and conclusive.

TITLE 37, UNITED STATES CODE
8§ 453. Allowance travel and transportation: specific authorities

(a **k%k
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SEC. . AUTHORITY FOR DISCLOSURE OF CERTAIN SENSITIVE
INFORMATION TO DEPARTMENT OF DEFENSE CONTRACTORS
PERFORMING UNDER A DEPARTMENT OF DEFENSE FEDERALLY
FUNDED RESEARCH AND DEVELOPMENT CENTER CONTRACT.

(a) AuTHORITY.— Chapter 3 of title 10, United States Code, is amended by inserting
after section 129d the following new section:

“§ 129e. Disclosure to Department of Defense contractors performing under a Department
of Defense federally funded research and development center contract

“(a) DiscLOSURE AUTHORITY.—Subject to subsection (b), an officer or employee of the
Department of Defense may disclose sensitive information to a Department of Defense
contractor performing under a Department of Defense federally funded research and
development center contract if the disclosure is for the sole purpose of the performance of
administrative, technical or professional services under and within the scope of the contract.

“(b) CONDITIONS ON DIsCLOSURE.—Sensitive information may be disclosed under
subsection (a) with respect to a contract described in that subsection only if the contractor agrees
to and acknowledges in such contract—

(1) that sensitive information furnished to the contractor under the authority of
this section will be accessed and used only for the purposes stated in the contract;

*“(2) that the contractor will take all precautions necessary to prevent disclosure of
the sensitive information furnished to anyone not authorized access to the information in

order to perform such contract;
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*(3) that such sensitive information furnished under the authority of this section
shall not be used by the contractor to compete against a third party for Government or
non-Government contracts; and

“(4) that the violation of paragraph (1), (2), or (3) is a basis for the Government to
terminate the contract for default or to pursue other such remedies as permitted under the
contract or by law.

“(c) DEFINITION.—In this section, the term “sensitive information” means confidential
commercial, financial, or proprietary information, technical data, contract performance, contract
performance evaluation, management, and administration data, or other privileged information
owned by other defense contractors that is exempt from public disclosure under section
552(b)(4) of title 5 or which would otherwise be prohibited from disclosure under section 1832
or 1905 of title 18.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is

amended by inserting after the item relating to section 129d the following new item:

“129e. Disclosure to Department of Defense contractors performing under a Department of Defense federally
funded research and development center contract.”.

Section-by-Section Analysis

This proposal would permit the Department of Defense (DoD) to provide DoD
contractors performing under a DoD Federally Funded Research and Development Center
(FFRDC) contract with access to sensitive information necessary to carry out their functions. The
proposal would add a new section 129e to title 10 U.S. Code, modeled on the pattern of section
129d of title 10 - DISCLOSURE TO LITIGATION SUPPORT CONTRACTORS

The purpose of this proposal is to enable DoD to more efficiently and effectively give
DoD contractors performing efforts or research on behalf of the Department under a DoD
FFRDC contract access to confidential commercial, financial, or proprietary information,
technical data, or other privileged information owned by other defense contractors that is needed
to perform mission critical work. The Federal Acquisition Regulation (FAR) Part 35 recognizes
that a DoD contractor performing under a FFRDC contract, in order to discharge responsibilities
to the sponsoring agency, must often have access, beyond which is common to the normal
contractual relationship, to Government and supplier data, including sensitive and proprietary
data.





DoD contractors performing work under FFRDC contracts awarded by the Department of
Defense are considered “trusted agents” and have the highly valued ability to provide the
Department with cutting edge and objective expert advice. FFRDCs contracts provide the
Government special long-term research and development assistance that cannot be met by
existing in-house or other contractor resources. A DoD contractor performing work under DoD
FFRDC contracts is required to conduct business with the Government sponsor consistent with
this special relationship, to operate in the public interest with objectivity, and to be free from
organizational conflicts of interest. The FAR makes clear that it is not the Government’s intent
for DoD contractors performing work under an FFRDC contract to use their privileged status or
access to information to compete with the private sector. In fact, DoD contractors performing
work under DoD FFRDC contracts are only allowed to perform work for other than the
sponsoring agency when the work is not otherwise available from the private sector.

Section 129e, as proposed to be added by the proposal, would allow DoD contractors
performing work under FFRDC contracts, upon agreement to protect such data, to access
sensitive information necessary to carry out their functions of providing long-term engineering,
research, development, or other analytical needs that cannot be meet as effectively by internal
government or other private sector sources to DoD organizations. Section 129e would also make
clear that DoD contractors performing work under DoD FFRDC contracts are barred from using
the information to gain potential competitive advantage over other contractors.

Budget Implications: There are no resource requirements associated with this proposal. The
Department’s agreements with FFRDCs are expected to be executed with greater efficiency and
success; however, the budgeted amounts for these FFRDC contracts will not change.

Changes to Existing Law: This proposal would add a new section to title 10, United States
Code, shown in full in the legislative text above.





		“§ 129e.  Disclosure to Department of Defense contractors performing under a Department of Defense federally funded research and development center contract

		“(a) Disclosure Authority.—Subject to subsection (b), an officer or employee of the Department of Defense may disclose sensitive information to a Department of Defense contractor performing under a Department of Defense federally funded research and ...




SEC. . ONE-YEAR EXTENSION OF AUTHORITIES RELATING TO THE
TRANSITION AND SUPPORT OF MILITARY DEPENDENT STUDENTS
TO LOCAL EDUCATIONAL AGENCIES.
Section 574(c)(3) of the John Warner National Defense Authorization Act for Fiscal
Year 2007 (20 U.S.C. 7703b note) is amended by striking “September 30, 2016 and
inserting “September 30, 2017".
Section-by-Section Analysis

This proposal would authorize the Secretary of Defense to continue to directly support
and leverage influence of local educational agencies (LEAS) serving the approximately 617,000
school-aged children from military-connected families living in the United States who do not
attend Department of Defense Education Activity (DoDEA) Schools through September 30,
2017 . Over 80% are enrolled in U.S. Public Schools.

The goal of the authority is to support the DoDEA Educational Partnership mission of
championing quality education opportunities for school-aged military children in pursuit of
promoting continuity in academic and social support programs in LEAs. The DoDEA
Educational Partnership Strategies includes:

a. Data and research to enable us to best serve military connected students;

b. Academic and other supports to ensure quality educational options;

c. Social, emotional, and community supports to help address the stresses of military
life; and

d. Empowerment of military families to serve as advocates for their child’s
education. Provide stakeholders with effective resources to support efforts to ease
the transition of military students and provide resources to local education
agencies (LEA) who educate military children.

This proposal would authorize DoDEA to support the Partnership mission and strategies
by providing funding to LEAs, developing partnerships with colleges and universities, and
providing outreach to stakeholders. This authority would enable DoDEA to reach beyond the
smaller population of military-connected students who attend DoDEA schools, (estimated to be
around 4% of the total population of military-connected students in the United States) to the
remaining military-connected students who are not eligible to attend DoDEA schools, including
students whose parents are among the Reserve forces or the National Guard.

The authority would ensure that the resources shared would support research-based
programs that aim to increase student achievement and ease the challenges military children face
due to their parents military service. The authority would provide resources to military-
connected LEAs to develop and implement projects and opportunities that are designed to:

a. Promote student achievement in the core curricular areas.





Ease the challenges that military students face due to transitions and deployments.
Support the unique social and emotional needs of military students.

Promote distance learning opportunities.

Improve educator professional development.

Enhance and integrate technology.

Encourage parental involvement.

@moooo

There is a critical need for this authority. The inconsistencies in the quality of education
remain significant, and the authority for DoD to directly engage and influence the educational
opportunities of military-connected students in public schools has proven to be a powerful tool
on behalf of military-connected children.

The need for such assistance is substantial. The authority allows us to address the
Secretary’s interest in how the Department can optimize educational delivery in the United
States for under-performing public schools supporting large military installations. The Secretary
has met with families who expressed serious concerns about the poor educational services
provided by the public schools supporting our bases.

As further evidence, the Chief of Staff of the Army directed an assessment of the
performance of public schools that support Army children and youth. Quality education
opportunities for Army children and youth are essential to ensure the readiness and retention of
Soldiers. The quality of schools and their children’s education is a prime concern of Army
families.

The return on investment for such assistance is valid and substantial. To date, DoDEA
has awarded more than 273 grants to LEAs, reaching more than 370,000 military connected
students in over 1,500 public schools in 33 states. Data indicate that there is significant
improvement in student achievement, increased professional development for teachers, and
enhanced social and emotional support as a result of these awards. Nearly 80 percent of the
grantees are focused on improving student outcomes in STEM (Science, Technology,
Engineering and Math) education, which is essential in preparing our students for success in the
competitive global world.

The quality of K-12 education is an important criterion for military families as they make
career decisions on assignments, and is linked to retention and readiness in the military services.

The authority allows DoD to address the commitments outlined in the Presidential Study
Directive, Strengthening Military Families, which outlines DoD goals and metrics to ensure that
education, care and support of military families are a top national security priority.

Budget Implications: Neither the authority nor the initiatives implemented under the auspices
of the authority create costs to the Services. The proposal requests DoD retain the authority for
one additional year to share resources with LEAS supporting military-connected students. The

resources reflected in the table below are funded within the FY 2017 President’s Budget.





RESOURCE REQUIREMENTS ($MILLIONS)

FY | FY | FY | FY | FY | Appropriation | Budget leis:él Program
2017 | 2018 | 2019 | 2020 | 2021 From Activity ltem Element

Operation and
DoDEA | 55.0 Maintenance, 04 4GTJ | 0808899BT
Defense-Wide

Total 55.0 -- - - -

Changes to Existing Law: This proposal would make the following changes to section 574 of
the John Warner National Defense Authorization Act for Fiscal Year 2007:

SEC. 574. PLAN AND AUTHORITY TO ASSIST LOCAL EDUCATIONAL AGENCIES
EXPERIENCING GROWTH IN ENROLLMENT DUE TO FORCE STRUCTURE
CHANGES, RELOCATION OF MILITARY UNITS, OR BASE CLOSURES AND
REALIGNMENTS

(a) Plan Required.-Not later than January 1, 2007, the Secretary of Defense shall submit
to the congressional defense committees a report setting forth a plan to provide assistance to
local educational agencies that experience growth in the enrollment of military dependent
students as a result of any of the following events:

(1) Force structure changes.

(2) The relocation of a military unit.

(3) The closure or realignment of military installations pursuant to defense base
closure and realignment under the base closure laws.

(b) Elements.-The report required by subsection (a), and each updated report required by
subsection (c), shall include the following:

(1) An identification, current as of the date of the report, of the total number of
military dependent students who are anticipated to be arriving at or departing from
military installations as a result of any event described in subsection (a), including-

(A) an identification of the military installations affected by such arrivals
and departures;

(B) an estimate of the number of such students arriving at or departing
from each such installation; and

(C) the anticipated schedule of such arrivals and departures.

(2) Such recommendations as the Office of Economic Adjustment of the
Department of Defense considers appropriate for means of assisting affected local
educational agencies in accommodating increases in enrollment of military dependent
students as a result of any such event.

(3) A plan for outreach to be conducted to affected local educational agencies,
commanders of military installations, and members of the Armed Forces and civilian
personnel of the Department of Defense regarding information on the assistance to be
provided under the plan under subsection (a).






(c) Transition of Military Dependents Among Local Educational Agencies.-(1) The

Secretary of Defense shall work collaboratively with the Secretary of Education in any efforts to
ease the transitions of military dependent students from Department of Defense dependent
schools to other schools and among schools of local educational agencies.

(2) The Secretary of Defense may use funds of the Department of Defense Education

Activity for the following purposes:

(A) To share expertise and experience of the Activity with local educational
agencies as military dependent students make the transitions described in paragraph (1),
including transitions resulting from the closure or realignment of military installations
under a base closure law, global rebasing, and force restructuring.

(B) To provide grant assistance programs for local educational agencies with
military dependent students undergoing the transitions described in paragraph (1),
including programs on the following:

(i) Access to virtual and distance learning capabilities and related
applications.

(i) Training for teachers.

(iii) Academic strategies to increase academic achievement.

(iv) Curriculum development.

(v) Support for practices that minimize the impact of transition and
deployment.

(vi) Other appropriate services to improve the academic achievement of
such students.

(3) The authority provided by this subsection expires September-30,-2016 September 30,

(d) Definitions.-In this section:

(1) The term “base closure law” has the meaning given that term in section 101 of
title 10, United States Code.

(2) The term “local educational agency” has the meaning given that term in
section 8013(9) of the Elementary and Secondary Education Act of 1965 (20 U.S.C.
7713(9)).

(3) The term “military dependent students” refers to-

(A) elementary and secondary school students who are dependents of
members of the Armed Forces;

(B) elementary and secondary school students who are dependents of
civilian employees of the Department of Defense; and

(C) elementary and secondary school students who are dependents of
personnel who are not members of the Armed Forces or civilian employees of the

Department of Defense but who are employed on Federal property.





		Section-by-Section Analysis




SEC. . TIME LIMITATION FOR APPOINTMENT OF CERTAIN MILITARY
SPOUSES.
Subsection (c) of section 3330d of title 5, United States Code, is amended by adding
at the end the following new paragraph:
“(3) TiME LIMITATION.—A relocating spouse of a member of the Armed
Forces may receive an appointment under this section with no time limitation for
eligibility from the date of such member’s permanent change of station orders.”.

[Please note: The “Changes to Existing Law” section below sets out in red-
line format how the legislative text would amend existing law.]

Section-by-Section Analysis

Section 566(a) of the National Defense Authorization Act (NDAA) for Fiscal Year (FY)
2013 codified the noncompetitive appointment authority for relocating military spouses in a
statutory provision at section 3330d of title 5, United States Code (U.S.C.). However, the
statutory provision does not include an eligibility period, which has resulted in confusion and
differing opinions on Congressional intent. This proposed addition to subsection (c) of section
3330d of title 5, U.S.C. would clearly articulate that there is no time limitation on a relocating
spouse’s eligibility for noncompetitive appointment from the date of the service member’s
permanent change of station orders to the spouses’ permanent appointment per duty station.

Currently, Military Spouses must utilize this appointment authority within a maximum of
2 years from the date of the service member’s permanent change of station orders. This
requirement was promulgated in regulations at Subpart 315.612(d)(2)(i) of Title 5, Code of
Federal Regulations (CFR), which restricts the spouse of the service member to an unnecessary
limitation in his or her attempting to secure employment while oftentimes handling the issues
related to a household move. It is important to note that permanent change of station orders are
issued well in advance of a military family arriving at the new duty station, which has caused
Military Spouses to miss consideration for employment or have job offers withdrawn because
they lost eligibility. This legislative proposal serves to support the military family in enabling
the military spouse to pursue their employment search when they have resolved transitionary
issues associated with a permanent change of station. These issues would include, but not be
limited to, relocation, moving the dependent children and family belongings, stressors of the
move, financial concerns, prioritizing life choices, balancing the service member’s deployments,
and irregular schedules before realistically being able to seek employment.

This proposal would have an immediate impact on the quality of life for not only the
military spouse, but for the military family as well. 1t would lessen external stresses and provide
clarity for the command Human Resources Office, in that they do not have to have the spouse





appointed within the 2-year period. The proposal would further strengthen the partnership

between DoD and the U.S. Office of Personnel Management (OPM) by providing consistent
language to address the countless e-mails, phone calls and inquiries on this issue from military

spouses seeking employment.

Budget Implications: None. After review, it has been determined that this proposal does not
have any budget implications. Implementation of this proposal would not require additional
funding or alter the application screening process in any manner that would result in increased

costs.
RESOURCE REQUIREMENTS (MILLIONS)

FY FY FY FY FY | Appropriation | Budget Dash-1 Program

2018 | 2019 | 2020 | 2021 | 2022 From Activity | Line Item | Element
Army 0 0 0 0 0
Navy 0 0 0 0 0
A g 0 0 0 0
Force
Defen
se- 0 0 0 0 0
Wide
Total 0 0 0 0 0

Changes to Existing Law: This proposal would make the following changes to section 3330d
subsection (c) of Title 5, United States Code:

5 U.S. Code 83330d. Appointment of certain military spouses

(a) DEFINITIONS.—In this section:
(1) The term “active duty”—

of title 10); and

of title 10), does not include training duties or attendance at a service school.
(2) The term “agency”—

this title; and

(4) The term “permanent change of station” means the assignment, detail, or

(A) has the meaning given that term in section 101(d)(2) of title 10;

(B) includes full-time National Guard duty (as defined in section 101(d)(5)

(C) for a member of a reserve component (as described in section 10101

(A) has the meaning given the term “Executive agency” in section 105 of

(B) does not include the Government Accountability Office.
(3) The term “geographic area of the permanent duty station” means the area from
which individuals reasonably can be expected to travel daily to and from work at the

location of a member's permanent duty station.

transfer of a member of the Armed Forces who is on active duty and serving at a
permanent duty station under a competent authorization or order that does not—
(A) specify the duty as temporary;






(B) provide for assignment, detail, or transfer, after that different
permanent duty station, to a further different permanent duty station; or

(C) direct return to the initial permanent duty station.

(5) The term “relocating spouse of a member of the Armed Forces” means an
individual who—

(A) is married to a member of the Armed Forces (on or prior to a
permanent change of station of the member) who is ordered to active duty for a
period of more than 180 consecutive days;

(B) relocates to the member's permanent duty station; and

(C) before relocating as described in subparagraph (B), resided outside the
geographic area of the permanent duty station.

(6) The term “spouse of a disabled or deceased member of the Armed Forces”
means an individual—

(A) who is married to a member of the Armed Forces who—

(1) is retired, released, or discharged from the Armed Forces; and

(i) on the date on which the member retires, is released, or is
discharged, has a disability rating of 100 percent under the standard
schedule of rating disabilities in use by the Department of Veterans

Affairs; or

(B) who—
(1) was married to a member of the Armed Forces on the date on
which the member dies while on active duty in the Armed Forces; and
(ii) has not remarried.

(b) APPOINTMENT AUTHORITY.—The head of an agency may appoint noncompetitively—
(1) a relocating spouse of a member of the Armed Forces; or
(2) a spouse of a disabled or deceased member of the Armed Forces.

(c) SPECIAL RULES REGARDING RELOCATING SPOUSE.—

(1) IN GENERAL.—AN appointment of a relocating spouse of a member of the
Armed Forces under this section may only be to a position the duty station for which is
within the geographic area of the permanent duty station of the member of the Armed
Forces, unless there is no agency with a position with a duty station within the geographic
area of the permanent duty station of the member of the Armed Forces.

(2) SINGLE PERMANENT APPOINTMENT PER DUTY STATION.—A relocating spouse
of a member of the Armed Forces may not receive more than 1 permanent appointment
under this section for each time the spouse relocates as described in subparagraphs (B)
and (C) of subsection (a)(5).

(3) TiME LiMmITATION.—A relocating spouse of a member of the Armed Forces
may receive an appointment under this section with no time limitation for eligibility from
the date of such member’s permanent change of station orders.

(d) SPECIAL RULES REGARDING SPOUSE OF A DISABLED OR DECEASED MEMBER OF THE
ARMED FORCES.—
(1) IN GENERAL.—AN appointment of an eligible spouse as described in
subparagraph (A) or (B) of subsection (a)(6) is not restricted to a geographical area.





(2) SINGLE PERMANENT APPOINTMENT.—A spouse of a disabled or deceased
member of the Armed Forces may not receive more than 1 permanent appointment under
this section.





		SEC. ___.  time limitation for APPOINTMENT OF CERTAIN MILITARY SPOUSES.
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SUBTITLE B—FEDERAL EMPLOYEES PAID PARENTAL LEAVE

SEC.1121. SHORT TITLE.
This subtitle may be cited as the “Federal Employees Paid Parental Leave Act of 2016”.
SEC. 1122. PAID PARENTAL LEAVE UNDER TITLE 5.
(@) AMENDMENTS TO TITLE 5.—Chapter 63 of title 5, United States Code, is
amended—
(1) in section 6381, by amending paragraph (1)(B) to read as follows:

“(B) has completed at least 12 months of service as an employee (within
the meaning of subparagraph (A)), except that no minimum service is required if
the employee is invoking the right to leave under this subchapter based on the
birth or placement of a son or daughter, as provided in section 6382(a)(1)(A) or
(B)™;

(2) in section 6382—

(A) in subsection (a)(1)(B), by inserting before the period “and in order to
care for such son or daughter”;

(B) in subsection (b)(1), by striking the first sentence and inserting the
following: “An employing agency shall accommodate an employee’s leave
schedule request under subparagraph (A) or (B) of subsection (a)(1), including a
request to use such leave intermittently or on a reduced leave schedule, to the
extent that it does not disrupt unduly agency operations. To the extent that an
employee’s requested leave schedule is based on medical necessity related to a

serious health condition connected to the birth of a son or daughter, the agency
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shall handle the scheduling consistent with the treatment of employees who are
using leave under subparagraphs (C) or (D) of subsection (a)(1).”; and
(C) by amending subsection (d) to read as follows:

“(d)(2)(A) An employee may elect to substitute for any leave without pay under
subparagraph (C), (D), or (E) of subsection (a)(1) any of the employee’s accrued or accumulated
annual or sick leave under subchapter I, any advanced annual leave under section 6302(d), any
advanced sick leave under section 6307(d), any donated annual leave under subchapter 111 or 1V,
or any other paid time off that the employee is authorized to use, for any part of the 12-week
period of leave under such subsection, except that an employing agency may not permit
substitution of sick leave, advanced sick leave, donated annual leave, or such other paid time off
in a situation for which usage of such leave is not normally allowed.

“(B) An employee may elect to substitute for leave without pay under subsection (a)(3)—

“(i) any annual leave accrued or accumulated by such employee, or advanced to
such employee, under subchapter I;

“(ii) any sick leave accrued or accumulated by such employee, or advanced to
such employee, under subchapter I, notwithstanding the conditions and limitations that
normally would apply to an employee using such sick leave under applicable law and
regulations; and

“(iii) any other paid time off (including donated annual leave under subchapter 11l
or 1V) that the employee is authorized to use, except an employee may not use such time

off in a situation for which usage of the time off is not normally allowed.
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“(2) An employee may elect to substitute for any leave without pay under subparagraph

(A) or (B) of subsection (a)(1) any paid leave which is available to such employee for that

purpose.

*(3) The paid leave that is available to an employee for purposes of paragraph (2) is—

“(A) 6 administrative workweeks of paid parental leave under this subparagraph
in connection with the birth or placement involved to be used during the 12-month period
beginning on the date of birth or placement;

“(B) any annual leave accrued or accumulated by such employee, or advanced to
such employee, under subchapter I;

“(C) any sick leave accrued or accumulated by such employee, or advanced to
such employee, under subchapter I, notwithstanding the conditions and limitations that
normally would apply to an employee using such sick leave under applicable law and
regulations (such as conditions that would otherwise prevent sick leave from being used
by a parent to bond with a newly born or placed child who is healthy); and

“(D) any other paid time off (including donated annual leave under subchapter 111
or 1V) that the employee is authorized to use, except an employee may not use such time
off in a situation for which usage of the time off is not normally allowed.

“(4) An employee may not be required to first use all or any portion of the leave

described in subparagraph (B), (C), or (D) of paragraph (3) before being allowed to use the paid

parental leave described in subparagraph (A) of paragraph (3).

“(5) Paid parental leave under paragraph (3)(A)—
“(A) shall be payable from any appropriation or fund available for salaries or

expenses for positions within the employing agency;
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“(B) may not be considered to be annual or vacation leave for purposes of section
5551 or 5552 or for any other purpose;

“(C) if not used by the employee before the end of the 12-month period (as
referred to in subsection (a)) to which it relates, may not be available for any subsequent
use and may not be converted into a cash payment;

“(D) may be granted only to the extent that the employee does not receive a total
of more than 6 weeks of paid parental leave in any 12-month period beginning on the
date of a birth or placement;

“(E) may not be granted in excess of a lifetime aggregate total of 30
administrative workweeks based on placements of a foster child for any individual
employee, and may not be granted in connection with temporary foster care placements
expected to last less than 1 year;

“(F) may not be granted for a child being placed for foster care or adoption if such
leave was previously granted to the same employee when the same child was placed with
the employee for foster care in the past;

“(G) shall be used in increments of hours (or fractions thereof), with 6
administrative workweeks equal to 240 hours for employees with a regular full-time work
schedule and converted to a proportional number of hours for employees with part-time,
seasonal, or uncommon tours of duty; and

“(H) may not be used during off-season (nonpay status) periods for employees
with seasonal work schedules.

“(6) The Director of the Office of Personnel Management shall prescribe any regulations

necessary to carry out this subsection, including—
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“(A) the manner in which an employee may designate any day or other period as

to which such employee wishes to use paid parental leave described in paragraph (3)(A);

and

“(B) the circumstances under which an employee may retroactively change the
type of leave an employee is charged.”.

(b) FEDERAL AVIATION ADMINISTRATION AND TRANSPORTATION SECURITY
ADMINISTRATION.—The Administrator of the Federal Aviation Administration and the
Administrator of the Transportation Security Administration shall each prescribe procedures and
policies to ensure that the rights under this section apply to the employees of each
Administration. Such policies and procedures shall take effect on the effective date specified in
subsection (c).

(c) EFFECTIVE DATE.—This section and the amendments made by this section shall
take effect 1 year after the date of the enactment of this Act.

SEC. 1123. PAID PARENTAL LEAVE FOR CONGRESSIONAL EMPLOYEES.

(8 AMENDMENT TO CONGRESSIONAL ACCOUNTABILITY AcT.—Section 202 of the
Congressional Accountability Act of 1995 (2 U.S.C. 1312) is amended—

(1) in subsection (a)(1), by adding at the end the following: “In applying section

102(a)(1) (A) and (B) of such Act to covered employees, subsection (d) shall apply.”;

(2) by redesignating subsections (d) and (e) as subsections (¢) and (f),
respectively; and

(3) by inserting after subsection (c) the following:
“(d) SPECIAL RULE FOR PAID PARENTAL LEAVE FOR CONGRESSIONAL

EMPLOYEES.—
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“(1) SUBSTITUTION OF PAID LEAVE.—A covered employee taking leave without
pay under subparagraph (A) or (B) of section 102(a)(1) of the Family and Medical Leave
Act of 1993 (29 U.S.C. 2612(a)(1)) may elect to substitute for any such leave any paid
leave which is available to such employee for that purpose.

“(2) AMOUNT OF PAID LEAVE.—The paid leave that is available to a covered
employee for purposes of paragraph (1) is—

“(A) 6 administrative workweeks of paid parental leave under this
subparagraph in connection with the birth or placement involved to be used
during the 12-month period beginning on the date of birth or placement;

“(B) any additional paid vacation leave provided by the employing office
to such employee;

“(C) any sick leave available to such employee, notwithstanding the
conditions and limitations that normally would apply to an employee using such
sick leave; and

“(D) other paid time off that the employee is authorized to use, except an
employee may not use such time off in a situation for which usage of the time off
is not normally allowed.

“(3) LimiTaTioN.—AN employee may not be required to first use all or any
portion of the leave described in subparagraph (B), (C), or (D) of paragraph (2) before
being allowed to use the paid parental leave described in subparagraph (A) of paragraph
2).

“(4) ADDITIONAL RULES.—Paid parental leave under paragraph (2)(A)—
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“(A) shall be payable from any appropriation or fund available for salaries
or expenses for positions within the employing office;

“(B) if not used by the covered employee before the end of the 12-month
period (as referred to in section 102(a)(1) of the Family and Medical Leave Act of
1993 (29 U.S.C. 2612(a)(1))) to which it relates, may not be available for any
subsequent use and may not be converted into a cash payment; and

“(C) shall be subject to the conditions specified in subparagraphs (D)
through (H) of section 6382(d)(5) of title 5, United States Code.”.

(b) EFFECTIVE DATE.—The amendments made by this section shall not be effective
with respect to any birth or placement occurring before the end of the 12-month period beginning
on the date of the enactment of this Act.

SEC. 1124. CONFORMING AMENDMENT TO FAMILY AND MEDICAL LEAVE ACT
FOR GAO AND LIBRARY OF CONGRESS EMPLOYEES.

(8) AMENDMENT TO FAMILY AND MEDICAL LEAVE ACT OF 1993.—Section 102(d)
of the Family and Medical Leave Act of 1993 (29 U.S.C. 2612(d)) is amended by adding at the
end the following:

“(3) SPECIAL RULE FOR GAO AND LIBRARY OF CONGRESS EMPLOYEES.—

“(A) SUBSTITUTION OF PAID LEAVE.—AN employee of an employer
described in section 101(4)(A)(iv) taking leave under subparagraph (A) or (B) of
subsection (a)(1) may elect to substitute for any such leave any paid leave which

is available to such employee for that purpose.
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“(i) 6 administrative workweeks of paid parental leave under this
subparagraph in connection with the birth or placement involved to be
used during the 12-month period beginning on the date of birth or
placement;

“(i1) any additional paid vacation leave provided by such
employer;

“(iii) any sick leave available to such employee, notwithstanding
the conditions and limitations that normally would apply to an employee
using such sick leave; and

“(iv) other paid time off that the employee is authorized to use,
except an employee may not use such time off in a situation for which
usage of the time off is not normally allowed.

“(C) LimitaTION.—AN employee may not be required to first use all or

any portion of the leave described in clause (ii), (iii), or (iv) of subparagraph
(B) before being allowed to use the paid parental leave described in clause (i)

of such subparagraph.

“(D) ADDITIONAL RULES.—Paid parental leave under subparagraph

(B)()—
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“(i) shall be payable from any appropriation or fund available for
salaries or expenses for positions with the employer described in section
101(4)(A)(iv); and

“(ii) if not used by the employee of such employer before the end
of the 12-month period (as referred to in subsection (a)(1)) to which it
relates, may not be available for any subsequent use and may not be
converted into a cash payment; and

“(iii) shall be subject to the conditions specified in subparagraphs
(D) through (H) of section 6382(d)(5) of title 5, United States Code.”.

(b) EFFECTIVE DATE.—The amendment made by this section shall not be effective with
respect to any birth or placement occurring before the end of the 12-month period beginning on
the date of the enactment of this Act.

SEC. 1125. CLARIFICATION FOR MEMBERS OF THE NATIONAL GUARD AND
RESERVES.

(@) EXEcUTIVE BRANCH EMPLOYEES.—For purposes of determining the eligibility of
an employee who is a member of the National Guard or Reserves to take leave under
subparagraph (A) or (B) of section 6382(a)(1) of title 5, United States Code, or to substitute such
leave pursuant to paragraph (2) of section 6382(d) of such title (as amended by section
1122(a)(2)(C)), any service by such employee on active duty (as defined in section 6381(7) of
such title) shall be counted as service as an employee for purposes of section 6381(1)(B) of such
title.

(b) CONGRESSIONAL EMPLOYEES.—For purposes of determining the eligibility of a

covered employee (as such term is defined in section 101(3) of the Congressional Accountability
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Act) who is a member of the National Guard or Reserves to take leave under subparagraph (A)
or (B) of section 102(a)(1) of the Family and Medical Leave Act of 1993 (pursuant to section
202(a)(1) of the Congressional Accountability Act), or to substitute such leave pursuant to
subsection (d) of section 202 of such Act (as added by section 1123(a)(3)), any service by such
employee on active duty (as defined in section 101(14) of the Family and Medical Leave Act of
1993) shall be counted as time during which such employee has been employed in an employing
office for purposes of section 202(a)(2)(B) of the Congressional Accountability Act.

(c) GAO AND LIBRARY OF CONGRESS EMPLOYEES.—For purposes of determining
the eligibility of an employee of the Government Accountability Office or Library of Congress
who is a member of the National Guard or Reserves to take leave under subparagraph (A) or (B)
of section 102(a)(1) of the Family and Medical Leave Act of 1993, or to substitute such leave
pursuant to paragraph (3) of section 102(d) of such Act (as added by section 1124(a)), any
service by such employee on active duty (as defined in section 101(14) of such Act) shall be
counted as time during which such employee has been employed for purposes of section

101(2)(A) of such Act.

SECTION-BY-SECTION ANALYSIS

Section 1121—This section establishes the title of the legislation as the “Federal Employees
Paid Parental Leave Act of 2016”.

Section 1122-- Paid Parental Leave under Title 5

(a) Amendments to Title 5—This subsection amends sections 6381 and 6382 of title 5, United
States Code.

(@)(1) This paragraph amends 5 U.S.C. 6381(1)(B) to change the definition of “employee”

that is used in defining eligibility for coverage under the Family and Medical Leave Act (FMLA)
provisions in 5 U.S.C. chapter 63, subchapter V. Under the change, the normally applicable
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requirement that an individual must have completed at least 12 months of service as an employee
(as defined at 5 U.S.C. 6381(1)(A)) would not be applicable to an individual who otherwise
meets the definition of an “employee” under 5 U.S.C. 6381(1)(A) and who is invoking FMLA
leave based on the birth or placement of a child under section 6382(a)(1)(A) or (B). Thus, new
employees (who meet the definition in section 6381(1)(A)) would have immediate right to paid
parental leave if otherwise eligible. Individuals who meet the revised version of the definition of
“employee” would be covered under FMLA to the same extent as other eligible employees,
including eligibility for the FMLA employment and benefit protections provided under section
6384.

(@)(2) This paragraph amends 5 U.S.C. 6382 in three places.

(@)(2)(A) This subparagraph amends 5 U.S.C. 6382(a)(1)(B) to make clear that FMLA leave
under subparagraph (B)—qgranted because of placement of a son or daughter with the employee
for adoption or foster care—may be used to care for such son or daughter, consistent with the
language regarding FMLA leave under subparagraph (A) that is granted “because of the birth of
a son or daughter and in order to care for such son or daughter.”

(@)(2)(B) This subparagraph amends 5 U.S.C. 6382(b)(1) to provide that an employing
agency may allow FMLA leave based on the birth or placement of a child under section
6382(a)(1)(A) or (B) to be used intermittently or on a reduced work schedule. In existing section
6382(b)(1), there is a general bar on using such FMLA leave intermittently or on a reduced
schedule unless the employing agency agrees otherwise. The amended section 6382(b)(1) would
require that an employing agency accommodate the employee’s schedule requests to the extent
that it does not disrupt unduly agency operations. To the extent that the employee’s request for
use of FMLA leave intermittently or on a reduced schedule is based on a medical necessity
related to a serious health condition, the agency would be required to handle the scheduling
consistent with the treatment of employees who are using FMLA leave based on a serious health
condition under section 6382(a)(1)(C) or (D), as provided in sections 6382(b)(1)-(2) and (e) and
6383. In general, employees are entitled to use FMLA leave intermittently if required based on a
medical necessity associated with a serious health condition.

(@)(2)(C) This paragraph amends 5 U.S.C. 6382(d), which deals with the substitution of paid

leave for FMLA unpaid leave.

e (d)(1) The existing section 6382(d) is, in effect, redesignated as subsection (d)(1) and
amended. References to subparagraphs (A) and (B) in section 6382(a)(1) (dealing with
the birth or placement of a child) are removed from the new subsection (d)(1). The new
subsection (d)(1) now applies only to use of FMLA related to the care of a family
member with a serious health condition (8§ 6382(a)(1)(C)), incapacitation of an employee
because of a serious health condition (8 6382(a)(1)(D)), a qualifying exigency arising out
of the fact that a qualifying family member is on covered active duty (or has been notified
of an impending call or order to such duty) in the Armed Forces (8§ 6382(a)(1)(E)), or
care of a covered servicemember who is the employee’s spouse, son, daughter, parent, or
next of kin (8§ 6382(a)(3)). The new subsection (d)(1) provides that—in addition to
accrued or accumulated annual and sick leave—advanced annual and sick leave, donated
annual leave, and any other type of paid time off may be substituted for FMLA unpaid
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leave covered by subparagraph (C), (D), or (E) of section 6382(a)(1). Consistent with
current rules, sick leave, advanced sick leave, donated annual leave, and such other paid
time off may be substituted for FMLA unpaid leave covered by subparagraph (C), (D), or
(E) only if used for a purpose that is allowed under the normal rules. (See the new
subparagraph (A) in section 6382(d)(1).) The new subsection (d)(1) also provides that
any type of paid time off may be substituted for FMLA unpaid leave under section
6382(a)(3) with substitution subject to the normal rules governing each type of paid time
off, except that, consistent with current law under 5 U.S.C. 6382(d), accrued or
accumulated sick leave and advanced sick leave may be substituted for FMLA unpaid
leave under section 6382(a)(3) notwithstanding the conditions and limitations in law and
regulation that would normally apply to such sick leave. (See the new subparagraph (B)
added in section 6382(d)(1).)

The existing section 6382(d) allows substitution of sick leave “except that nothing in this
subchapter shall require an employing agency to provide paid sick leave in any situation
in which such employing agency would not normally provide any such paid leave.” The
amended language in the new subsection (d)(1)(A) related to substitution for FMLA
unpaid leave under subparagraphs (C), (D), and (E) of section 6382(a)(1) more clearly
states: “except that an employing agency may not permit substitution of sick leave . . . in
a situation for which usage of such leave is not normally allowed.” The existing
language has the same effect as the amended language, since an express positive
authority would be needed to allow an employing agency to provide sick leave for an
otherwise non-approved purpose (given that sick leave is governed by statutory
requirements) and the existing FMLA subchapter provides no such authority to
employing agencies except for employees who are caring for a servicemember under
section 6382(a)(3). (See last sentence of existing section 6382(d). See also new
subparagraph (B) in proposed amended section 6382(d)(1)(B).) The FMLA legislation
for non-Federal employers uses similar language as found in existing section 6382(d):
“except that nothing in this title shall require an employer to provide paid sick leave or
paid medical leave in any situation in which such employer would not normally provide
any such paid leave.” (See section 102(d)(2)(B) of FMLA or 29 U.S.C. 2612(d)(2)(B).)
Such language is appropriate for non-Federal employers whose leave systems are not
established by law, but creates confusion in the context of a Federal leave system
established by law. The use of normal sick leave rules will have little effect on the ability
to substitute sick leave for FMLA leave under the new section 6382(d)(1)(A). Sick leave
may be substituted for FMLA leave under section 6382(a)(1)(D) based on the employee’s
serious health condition without restriction. Generally, sick leave may be substituted for
FMLA leave under section 6382(a)(1)(C) based on a family member’s serious health
condition, except that the normal sick leave rules might limit the number of hours that
may be substituted given the leave year limit of 12 workweeks (e.g., 480 hours for a full-
time employee) of sick leave to care for a family member with a serious health condition
and the overall limit of 12 workweeks of sick leave for all family care and bereavement
purposes. (See 5 CFR 630.401(c)-(d).) Since the FMLA unpaid leave entitlement is 12
workweeks in any 12-month period, those sick leave limits should generally not become
an issue. Use of FMLA leave under section 6382(a)(1)(E) based on an exigency related
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to active duty in the Armed Forces does not involve activities that would be covered by
sick leave; thus, sick leave substitution is not applicable.

(d)(2) This paragraph allows an employee to substitute any paid leave that is “available”
in place of FMLA unpaid leave used under section 6382(a)(1)(A) or (B) (dealing with
birth or placement of a child).

(d)(3) This paragraph defines what paid leave is available for substitution under
paragraph (2).

(d)(3)(A) This subparagraph provides entitlement to 6 administrative workweeks of paid
parental leave during a period of FMLA leave granted based on the birth or placement of
a child. This paid parental leave will be available for use during the 12-month period
beginning on the date of birth or placement. Employees may continue to use FMLA
leave based on birth or placement of a child prior to birth or placement, as provided in

5 CFR 630.1203(d); however, paid parental leave would not be substituted for such
FMLA leave. To the extent there is a qualifying need to use FMLA leave under section
6382(a)(1)(A) or (B) before birth or placement, such employees may take unpaid FMLA
leave or may substitute for unpaid leave any accrued and advanced annual or sick leave
(without regard to the normal conditions and limitations on use of sick leave). (See
subsection (d)(3)(C) below.) They may also substitute other paid time off, including
donated annual leave under a leave bank or leave transfer program, as long as the use
meets any applicable conditions (if any) for the paid time off in question. (See subsection
(d)(3)(D) below.) While not addressed in the bill, employees may also be able to
telework to address medical needs that present themselves before giving birth (e.g., the
need for bed rest), reducing the need to take leave.

(d)(3)(B) This subparagraph provides that an employee’s accrued or accumulated annual
leave, as well as advanced annual leave, may be substituted for FMLA leave based on the
birth or placement of a child. This is consistent with current law, except that it clarifies
that advanced annual leave may be substituted (as provided in OPM’s current regulations
at 5 CFR 630.1206(b)(2)).

(d)(3)(C) This subparagraph provides that an employee’s accrued or accumulated sick
leave, as well as advanced sick leave, may be substituted for FMLA leave based on the
birth or placement of a child, notwithstanding the conditions and limitations generally
applicable under law and regulations. In other words, this subparagraph provides special
authority to use sick leave for non-approved purposes, when substituting for this
particular type of FMLA leave. Specifically, under this new provision, an employee may
use sick leave to care for his or her newly born child or newly placed adopted or foster
child when the child is healthy (e.g., for bonding purposes) or for the purpose of engaging
in activities necessary for placement of a foster child with the employee. (EXxisting sick
leave law and regulations already allow sick leave to be used for the purpose of engaging
in activities necessary to place a child for adoption. See 5 U.S.C. 6307(c) and 5 CFR
630.401(a)(6). Thus, under current law, sick leave for adoption purposes may be
substituted for FMLA unpaid leave granted in connection with the placement of a child
for adoption.) All this means that sick leave may be substituted without restriction for
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FMLA leave granted in connection with the birth or placement of a child under 5 U.S.C.
6382(a)(1)(A) or (B), since the valid uses of sick leave are expanded to correspond with
the conditions under which such FMLA leave is granted. We note that there must first be
a valid use of FMLA leave under subparagraph (A) or (B). For example, activities such
as spending time with one’s family prior to a child’s birth or preparing a room for the
baby before its birth are not qualifying activities under subparagraph (A). Subparagraph
(A) covers leave taken “in order to care for” the child.

(d)(3)(D) This subparagraph provides that an employee may substitute other types of
paid time off that the employee is authorized to use, as long as such use is consistent with
the conditions that normally govern use of the particular type of leave in question. For
example,donated annual leave may be used to substitute for unpaid FMLA, but only for
purposes consistent with use under the leave sharing programs—i.e., for a “medical
emergency.” Other types of paid time off for which substitution may be possible include
time off awards under 5 U.S.C. 4502(e), compensatory time off under 5 U.S.C. 5543,
compensatory time off for travel under 5 U.S.C. 5550b, and credit hours under a flexible
work schedule under 5 U.S.C. chapter 61, subchapter Il. Substitution would not
generally be possible for military leave under 5 U.S.C. 6323, since such leave is for
performing certain military duties.

(d)(4) This paragraph provides that an employee may not be required to use any amount
of his or her annual leave, sick leave, or other paid time off before being allowed to use
paid parental leave under paragraph (3)(A).

(d)(5) This paragraph addresses various requirements, conditions, and limitations that
pertain to paid parental leave.

(d)(5)(A) This subparagraph provides that paid parental leave under paragraph (3)(A) is
to be funded from normal appropriations or funds for employee salaries and expenses.

(d)(5)(B) This subparagraph provides that paid parental leave is not considered to be
annual or vacation leave in applying the lump-sum annual leave payment provisions in
5 U.S.C. 5551-5552 or for any other purpose.

(d)(5)(C) This subparagraph provides that paid parental leave not used within 12 months
of the birth or placement (consistent with FMLA requirements in section 6382(a)) may
not be reserved for future use nor may it be converted to a cash payment by any means.

(d)(5)(D) This subparagraph would limit the amount of paid parental leave that may be
granted to any employee to 6 weeks in any 12-month period beginning on the date of
birth or placement of child. This would make clear that an employee cannot get multiple
entitlements to 6 weeks of paid parental leave when the employee has multiple children
born simultaneously (e.g., twins) or multiple children adopted or placed in foster care
with employee in close time proximity. For example, if an employee has two foster
children placed 6 months apart, there would be two 12-month periods beginning on the
date of each placement. In each 12-month period, the amount of paid parental leave
would be limited to 6 weeks. This would operate similar to the FMLA limitation that an
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employee may be granted no more than 12 weeks of FMLA unpaid leave in any 12-
month period, even if there are multiple events that could trigger entitlement to FMLA
unpaid leave.

(d)(5)(E) This subparagraph would establish a lifetime aggregate limit of 30
administrative workweeks of paid parental leave for a given employee based on
placement of children for foster care with that employee. This limitation is based on the
fact that a person may have many foster children. Also, this subparagraph would provide
that paid parental leave may not be provided in the case of a foster child placement that is
not expected to last for at least one year (e.g., short-term emergency placements).

(d)(5)(F) This subparagraph would bar granting paid parental leave based on the
placement of a child via adoption or a foster care arrangement if the same employee was
previously granted paid parental leave for the same child based on a previous foster care
placement.

(d)(5)(G) This subparagraph would allow paid parental leave to be used in increments of
hours (or fractions thereof), consistent with the ability to use FMLA leave intermittently.
Also, this subparagraph specifies that 6 administrative workweeks equates to 240 hours
for an employee with regular full-time work schedule (40 hours a week or 80 hours
biweekly) and that 240 hours must be converted to a proportional number of hours for
employees with part-time, seasonal, or uncommon tours of duty. For example, for an
employee who has an established 20-hours-per-week part-time work schedule, 240 hours
would be converted to 120 hours (which would still cover 6 administrative workweeks).
For seasonal workers, the benefit would be prorated by the portion of the year that
constitutes the work season. For example, if the work season were 6 months, a full-time
employee would get 120 hours, not 240 and a 20-hours-per-week employee would get 60
hours.

()(5)(H) This subparagraph would make clear that an entitlement to paid parental leave
would not extend a seasonal employee’s work season. Paid parental leave could be used
only during the designated work season when the employee would normally be in pay
status.

(d)(6) This paragraph requires the Director of the Office of Personnel Management to
prescribe any regulations necessary to carry out subsection (d), including—

o regulations regarding the manner in which an employee may designate any day or
other period as to which such employee wishes to use paid parental leave; and

o regulations regarding the circumstances under which an employee may retroactively
change the type of leave he or she is charged. For example, OPM could regulate that
an employee could retroactively redesignate leave taken under section 6382(a)(1)(C)
or (D) (based on serious health condition) to leave taken under section 6382(a)(1)(A)
(based on birth of a child), if conditions are met, and then allow retroactive
substitution of paid parental leave for the unpaid FMLA leave under section
6382(a)(1)(A).

15





(b) Effective Date—This subsection provides that the amendments made by section 1122
shall be effective 1 year after the date of enactment. This provides the Director of the Office of
Personnel Management with time to promulgate necessary regulations and guidance. While the
bill’s provisions would take effect prospectively, a birth or placement of a child before the
effective date could trigger paid parental leave as long as the employee has unused FMLA leave
available and is within the 12-month period following birth or placement.

16






10

11

12

13

14

15

16

17

18

19

20

21

22

23

SEC. . PAID TIME OFF INCENTIVE FOR NEW HIRES IN DIFFICULT-TO-FILL

POSITIONS.

(a) IN GENERAL.—Subchapter 11 of chapter 63 of title 5, United States Code, is amended
by adding at the end the following new section:
“86329a. Paid time off incentive for new appointees

“(a)(1) This section may be applied to an employee as defined in section 6301.

“(2) An incentive may not be granted under this section to an individual who is
appointed to—

“(A) a position to which an individual is appointed by the President, by and
with the advice and consent of the Senate;

“(B) a position in the Senior Executive Service as a noncareer appointee (as
such term is defined under section 3132(a));

“(C) a position which has been excepted from the competitive service by
reason of its confidential, policy-determining, policy-making, or policy-advocating
character; or

“(D) any other position that is determined to be political in character under
regulations prescribed by the Director of the Office of Personnel Management.

“(b) The head of an agency may grant time off, without loss of pay or charge to
leave, as an incentive under this section, to an individual only if—

“(1) the position to which such individual is appointed is likely to be difficult
to fill in the absence of such an incentive or such an incentive in combination with an
incentive under section 5753; and

“(2) the individual is newly appointed as an employee.





10

11

12

13

14

15

16

17

18

19

20

21

22

23

“(c)(1) Grant of an incentive under this section shall be contingent upon the
employee entering into a written service agreement to complete a period of employment
with the agency, not longer than 4 years. The Director of the Office of Personnel
Management may, by regulation, prescribe a minimum service period for the purposes of
this section.

“(2) The agreement shall include—

“(A) the commencement and termination dates of the required service period

(or provisions for the determination thereof);

“(B) the number hours of time off; and
“(C) other terms and conditions under which the time off incentive is granted,
subject to the requirements of this section and regulations prescribed by the Director.

“(3) The terms and conditions for granting the incentive, as specified in the service
agreement, shall include—

“(A) the conditions under which the agreement may be terminated before the
agreed-upon service period has been completed; and
“(B) the effect of the termination.

“(4) The required service period shall commence upon the commencement of service
with the agency unless the service agreement provides for a later commencement date in
circumstances and to the extent allowable under regulations prescribed by the Director, such
as when there is an initial period of formal basic training.

“(5) If an employee fails to complete the terms and conditions of the agreement and
is required to repay all or a portion of the value of the paid time off incentive granted and

used, repayment shall be accomplished to the extent possible by applying the employee’s
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positive balance of annual leave, time-off awards, credit hours under section 6122, or
compensatory time off under section 5543 or 5550b to offset the debt of hours. Any
remaining debt of hours shall be converted to a monetary debt.

“(d)(1) The time off incentive granted under this section may not exceed 80 hours of
paid time off from duty.

“(2) An employee may be granted both a time off incentive under this section and a
recruitment bonus under section 5753 in connection with a new appointment.

“(3) An employee may not receive payment for unused hours of a time off incentive
under this section under any circumstance. Entitlement to any unused time off under this
section shall be permanently forfeited when an employee separates from Federal service,
transfers to another agency, or, to the extent addressed in the service agreement, moves to a
different position in the same agency.

“(e) The head of an agency shall establish a plan for the use of any time off
incentives before granting any such incentives, subject to regulations prescribed by the
Director of the Office of Personnel Management. The head of an agency shall report on the
granting and use of time off incentives as required by the Director of the Office of
Personnel Management.

“(f) The Director of the Office of Personnel Management may prescribe regulations
to carry out this section.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is
amended by inserting after the item relating to section 6329 the following new item:

“6329a. Paid time off for new appointee.”.
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(c) EFFecTIVE DATE.—The amendments made by this section shall take effect on the date
that is one year after the date of the enactment of this Act.
[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]
Section-by-Section Analysis

This proposal would create a new incentive for eligible individuals to accept employment
for hard-to-fill civilian positions. The incentive would be created by adding a new section 6329a
in title 5, United States Code. The new title 5 section would allow a newly hired employee to be
granted up to 80 hours of paid time off as an incentive to accept a job offer in such a position. It
adds an item to the toolbox available to hiring managers by allowing them to offer certain highly
skilled or highly qualified new hires an incentive of up to 80 hours of paid time off — upon entry
on duty — that normally takes at least 40 weeks to accumulate.

The National Defense Authorization Act for Fiscal Year (FY) 2010 required the
Department to develop a new performance appraisal system, redesign procedures for use within
DoD to make appointments to positions within the competitive service, and authorized the
Secretary of Defense, at his discretion, to establish a Civilian Workforce Incentive Fund. In
accordance with Executive Order (E.O.) 13522, DoD involved bargaining unit employees
through their union representatives in the design and implementation of the new personnel
authorities. This collaborative labor-management initiative came to be known as “New
Beginnings”, and involved the creation of three joint labor-management design teams. The
Civilian Workforce Incentive Fund Design Team recommended this authority which would grant
up to 80 hours of paid time off for new hires in hard-to-fill civilian positions.

Many prospective employees are more concerned about their quality of life than they are
about the amount of money they are offered to take a position. Research has shown that paid
time off is an important piece of an employee’s total compensation package. Paid time off may
be used as an incentive to recruit and retain employees. Many newly appointed employees,
however, typically accrue time off for vacations/personal business/emergencies at the slow rate
of four hours every two weeks.

This proposal could help attract high quality private sector personnel who must forsake a
significant leave package, or those interested in work-life balance. Knowing that they have paid
time off available could motivate applicant to accept a difficult-to-fill position. Additionally, a
paid time off incentive could offer the applicant peace of mind that, if an emergency arises, he or
she would have paid time off immediately available for use.

The monetary recruitment incentive already available is an effective tool for attracting
high quality candidates. A paid time off incentive provides another tool to recruit specific
candidates for hard-to-fill positions. Selective use of a paid time off incentive would likely raise
no more equity concerns than selective use of the cash recruitment incentive. Both incentives





would be offered only to certain employment candidates. An employee could receive both
incentives in connection with the same new appointment.

Section 6303 of title 5, U.S.C., allows agencies to provide service credit towards a new
hire's annual leave service credit date for non-Federal work experience and experience in the
uniformed service. As a result, those new hires may accumulate paid time off at a rate quicker
than a new hire not meeting the criteria. While that allows quicker accumulation, they still begin
their employment with a balance of zero hours. This proposal supplements the more rapid
accumulation of leave time by also providing a bank of hours for paid time off upon entry on
duty.

Agencies have authority to advance an employee both annual and sick leave (5 U.S.C.
6302(d) and 6307(d)). Use of these items requires the advanced leave to be paid back over time.
This proposal supplements leave advancement by also providing a bank of hours for paid time
off upon entry on duty.

The proposal includes parameters that limit its use to difficult-to-fill positions, prescribe
the conditions necessary for its use or forfeiture, and require a service agreement.

Budget Implications: The resources reflected in the table below are funded within the FY 2017
President’s Budget. The total cost of the incentive, if all 80 hours of paid time off are taken in
the first year, results in 3.8 percent (80 hours/2087 total hours in a year) of salary. If taken over
two years, the cost of the incentive is 1.9 percent (80 hours/4174 total hours) during those two
years. The cost of the incentive continually decreases over an employee’s length of service.

If 1,000 new appointees (divided proportionately amongst the components based on the
employee distribution percentage by component) averaged $24.00 per hour in salary ($50,088
per year), and all took the 80 hours of paid time off in their first year of employment, the cost of
the incentive by Fiscal Year would be:

RESOURCE REQUIREMENTS ($SMILLIONS)

FY FY FY FY FY Appropriation | Budget Dﬁisrr:‘;l Program
2017 2018 2019 2020 2021 From Activity Itern Element
Operation and 115, 121,
Army 0.408 0.419 0.430 0.439 0.448 Maintenance, 01 122, 131,
Army 132, 133
Operation and
Army 0.003 0.003 0.003 0.003 0.003 Maintenance, 02 212
Army
Operation and 314, 321,
Army 0.119 0.120 0.121 0.123 0.126 Maintenance, 03 324, 331,
Army 332,334
Operation and 411, 422,
Army 0.168 0.171 0.172 0.176 0.179 Maintenance, 04 423 424,






Army

431, 433,
434, 435

Navy does not intend to use this authority, which would have been funded in the following account: Operation and
Maintenance, Navy. Marine Corps does not intend to use this authority, which would have been funded in the following
account: Operation and Maintenance, Marine Corps.

Operation and
Air Force 0.112 0.114 0.116 0.119 0.121 Maintenance, 01 060, 080
Air Force
Operation and
Air Force 0.112 0.114 0.116 0.119 0.121 Maintenance, 02 140, 180
Air Force
Operation and
Air Force 0.112 0.114 0.116 0.119 0.121 Maintenance, 03 230, 320
Air Force
Operation and
Air Force 0.112 0.114 0.116 0.119 0.121 Maintenance, 04 340, 350
Air Force
Defense Opgration and
. 0.272 0.277 0.283 0.288 0.294 Maintenance, 04 300
Wide .
Defense-Wide
Total 1.418 1.446 1.473 1505 | 1.534
*assumes an approximate 2% salary increase over the previous year
NUMBER OF PERSONNEL AFFECTED
FY FY FY FY FY Appropriation | Budget Dﬁisr?(;l Program
2017 2018 2019 | 2020 | 2021 From Activity ltem Element
Operation and 115, 121,
Army 211 211 211 211 211 Maintenance, 01 122, 131,
Army 132,133
Army 2 2 2 2 2 Operation and
Maintenance, 02 212
Army
Operation and 314, 321,
Army 60 60 60 60 60 Maintenance, 03 324, 331,
Army 332,334
Operation and féé 322
Army 87 87 87 87 87 Maintenance, 04 431' 433'
Army ' '
434, 435

Navy does not intend to use this authority, which would have been funded in the following account: Operation and

Maintenance, Navy. Marine Corps does not intend to use this authority, which would have been funded in the following
account: Operation and Maintenance, Marine Corps.

Operation and
Air Force 58 58 58 58 58 Maintenance, 01 060, 080
Air Force
Air Force 57 57 57 57 57 | Operationand 02 140, 180
Maintenance,






Air Force

Air Force 58

58

58

58

58

Operation and
Maintenance,
Air Force

03

230, 320

Air Force 57

57

57

57

57

Operation and
Maintenance,
Air Force

04

240, 350

Defense

Wide 140

140

140

140

140

Operation and
Maintenance,
Defense-Wide

04

300

Total

730

730

730

730

730

Changes to Existing Law: This proposal would add a new section to title 5, United States
Code. The proposed new section is set forth in full in the text above.
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SEC. . PARENTAL LEAVE FOR MEMBERS OF THE ARMED FORCES.
(a) EXPANDED PARENTAL LEAVE AUTHORITY.—
(1) MEMBERS OF THE ARMED FORCES.—
(A) IN GENERAL.—Chapter 40 of title 10, United States Code, is amended
by inserting after section 701 the following new section:
“8 701a. Parental leave

“(a) LEAVE AUTHORIZED.— A member of the armed forces who is performing active
service may be allowed leave under this section for each instance in which the member becomes
a parent as a result of the member’s spouse giving birth.

“(b) AMOUNT OF LEAVE.—Leave under this section shall be 14 days, under regulations
prescribed under this section by the Secretary concerned.

“(c) DURATION OF AVAILABILITY OF LEAVE.—Leave under this section is lost as follows:

“(1) If not used within one year of the date of the birth giving rise to the leave.

“(2) If the member having the leave becomes entitled to leave under this section
with respect to a different child.

“(3) If not used before separation from active service.

*“(d) CoORDINATION WITH OTHER LEAVE AUTHORITIES.—Leave granted under this
section is in addition to any other leave and may not be deducted or charged against other leave
authorized by this chapter.

“(e) REGULATIONS.—This section shall be carried out under regulations prescribed by the
Secretary concerned. Regulations prescribed under this section by the Secretaries of the military
departments shall be as uniform as practicable and shall be subject to approval by the Secretary

of Defense.”.
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(B) CLERICAL AMENDMENT.—The table of sections at the beginning of
such chapter is amended by inserting after the item relating to section 701 the

following new item:
“701a. Parental leave.”.

(2) CONFORMING AMENDMENT.—Section 701(j) of such title is repealed.
(b) ADOPTIONS BY DUAL-SERVICE CoupLES.—Section 701(i) of such title is amended—
(1) in paragraph (1), by inserting before the period at the end the following: *,
except that in the event that two members of the armed forces who are married to each
other adopt a child in a qualifying child adoption, one such member shall be allowed up
to 21 days of leave and the other shall be allowed up to 14 days of leave”;
(2) by striking paragraph (3); and
(3) by redesignating paragraph (4) as paragraph (3).
(c) COVERAGE OF COMMISSIONED OFFICERS OF THE PUBLIC HEALTH SERVICE.—Section
221(a) of the Public Health Service Act (42 U.S.C. 213a(a)) is amended by adding at the end the
following new paragraph:

“(19) Section 701(i) and 701a, Adoption Leave and Parental Leave.”.

Section-by-Section Analysis

This proposal would establish uniform standards for Parental Leave for members of the
Armed Forces. For the purposes of this policy, service members who are parents, but who are not
eligible for Maternity Leave, includes only those members who are spouses of birth mothers.
These members will be entitled to 14 days of Parental Leave. Adoptive parents will continue to
receive 21 days, except that in the case of dual-service couples one member will be allowed 21
days, and the other 14 days.

Parental Leave will be provided in the amount of 14 days, for every birth event. Any
unused Parental Leave within one year of a child’s birth will be forfeited and parents may use
other existing chargeable leave methods, including passes and liberty, at the discretion of their
local commands.





Budget Implications: The budget implications of the elements of this proposal are neutral.
Changes to Existing Law: This proposal (1) would add a new section 701a to title 10, United

States Code, shown in full above, and (2) would make the following changes to section 701 of
title 10, United States Code[, and to the Public Health Service Act]:

TITLE 10, UNITED STATES CODE

8701. Entitlement and accumulation

(a) A member of an armed force is entitled to leave at the rate of 2% calendar days for

each month of active service, excluding periods of—

(1) absence from duty without leave;

(2) absence over leave;

(3) confinement as the result of a sentence of a court-martial; and

(4) leave required to be taken under section 876a of this title.
Full-time training, or other full-time duty for a period of more than 29 days, performed under
section 316, 502, 503, 504, or 505 of title 32 by a member of the Army National Guard of the
United States or the Air National Guard of the United States in his status as a member of the
National Guard, and for which he is entitled to pay, is active service for the purposes of this
section.

(b) Except as provided in subsections (d), (f), and (g), a member may not accumulate
more than 60 days' leave. However, leave taken during a fiscal year may be charged to leave
accumulated during that fiscal year without regard to this limitation.

(c) A member who retired after August 9, 1946, who is continued on, or is recalled to
active duty, may have his leave which accumulated during his service before retirement carried
over to his period of service after retirement.

(d) Notwithstanding subsection (b), during the period beginning on October 1, 2008,
through September 30, 2015, a member may accumulate up to 75 days of leave.

(e) Leave taken before discharge is considered to be active service.

(FH(1)(A) The Secretary concerned, under uniform regulations to be prescribed by the
Secretary of Defense, may authorize a member described in subparagraph (B) who, except for
this paragraph, would lose at the end of the fiscal year any accumulated leave in excess of the
number of days of leave authorized to be accumulated under subsection (b) or (d), to retain an
accumulated total of 120 days leave.

(B) This subsection applies to a member who—

(i) serves on active duty for a continuous period of at least 120 days in an area
in which the member is entitled to special pay under section 310(a) of title 37;

(ii) is assigned to a deployable ship or mobile unit or to other duty designated
for the purpose of this section; or





(iii) on or after August 29, 2005, performs duty designated by the Secretary of
Defense as qualifying duty for purposes of this subsection.

(C) Except as provided in paragraph (2), leave in excess of the days of leave authorized
to be accumulated under subsection (b) or (d) that are accumulated under this paragraph is lost
unless it is used by the member before the end of the third fiscal year (or fourth fiscal year, if
accumulated while subsection (d) is in effect) after the fiscal year in which the continuous period
of service referred to in subparagraph (B) terminated.

(2) Under the uniform regulations referred to in paragraph (1), a member of an armed
force who serves on active duty in a duty assignment in support of a contingency operation
during a fiscal year and who, except for this paragraph, would lose at the end of that fiscal year
any accumulated leave in excess of the number of days of leave authorized to be accumulated
under subsection (b) or (d), shall be permitted to retain such leave until the end of the second
fiscal year after the fiscal year in which such service on active duty is terminated.

(9) A member who is in a missing status, as defined in section 551(2) of title 37,
accumulates leave without regard to the limitations in subsections (b), (d), and (f).
Notwithstanding the death of a member while in a missing status, he continues to earn leave
through the date—

(1) the Secretary concerned receives evidence that the member is dead; or
(2) that his death is prescribed or determined under section 555 of title 37.

Leave accumulated while in missing status shall be accounted for separately. It may not be taken,
but shall be paid for under section 501(h) of title 37. However, a member whose death is
prescribed or determined under section 555 or 556 of title 37 may, in addition to leave accrued
before entering a missing status, accrue not more than 150 days' leave during the period he isin a
missing status, unless his actual death occurs on a date when, had he lived, he would have
accrued leave in excess of 150 days, in which event settlement will be made for the number of
days accrued to the actual date of death. Leave so accrued in a missing status shall be accounted
for separately and paid for under the provisions of section 501 of title 37.

(h) A member who has taken leave in excess of that authorized by this section and who is
being discharged or released from active duty for the purpose of accepting an appointment or a
warrant in an armed force, or of entering into an enlistment or an extension of an enlistment in an
armed force, may elect to have excess leave of up to 30 days or the maximum number of days of
leave that could be earned in the new term of service, whichever is less, carried over to that new
term of service to count against leave that will accrue on the new term of service. A member
shall be required, at the time of his discharge or release from active duty, to pay for excess leave
not carried over under this subsection.

(1)(1) Under regulations prescribed by the Secretary of Defense, a member of the armed
forces adopting a child in a qualifying child adoption is allowed up to 21 days of leave in a
calendar year to be used in connection with the adoption,_except that in the event that two
members of the armed forces who are married to each other adopt a child in a qualifying
child adoption, one such member shall be allowed up to 21 days of leave and the other shall
be allowed up to 14 days of leave.






(2) For the purpose of this subsection, an adoption of a child by a member is a qualifying
child adoption if the member is eligible for reimbursement of qualified adoption expenses for
such adoption under section 1052 of this title.
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4) (3) Leave under paragraph (1) is in addition to other leave provided under other
provisions of this section.

(k) A member of a reserve component who accumulates leave during a period of active
service may carry over any leave so accumulated to the member's next period of active service,
subject to the accumulation limits in subsections (b), (d), and (f), without regard to separation or
release from active service if the separation or release is under honorable conditions. The taking
of leave carried over under this subsection shall be subject to the provisions of this section.

Public Health Service Act

RIGHTS, BENEFITS, PRIVILEGES, AND IMMUNITIES FOR
COMMISSIONED OFFICERS OR BENEFICIARIES; EXERCISE
OF AUTHORITY BY SECRETARY OR DESIGNEE

SeC. 221. [42 U.S.C. 213a] (a) Commissioned officers of the Service or their surviving
beneficiaries are entitled to all the rights, benefits, privileges, and immunities now or hereafter
provided for commissioned officers of the Army or their surviving beneficiaries under the
following provisions of title 10:

(1) Section 1036, Escorts for dependents of members: transportation and travel
allowances.

(2) Chapter 61, Retirement or Separation for Physical Disability, except that
sections 1201, 1202, and 1203 do not apply to commissioned officers of the Public

Health Service who have been ordered to active duty for training for a period of more

than 30 days.

(3) Chapter 69, Retired Grade, except sections 1370, 1374,% 1375 and 1376(a).
. (4) Chapter 71, Computation of Retired Pay, except formula No. 3 of section
1401.°



http://uscode.house.gov/view.xhtml?req=granuleid%3AUSC-prelim-title42-chapter6A-subchapter1&saved=%7CKHRpdGxlOjQyIHNlY3Rpb246MjMxIGVkaXRpb246cHJlbGltKSBPUiAoZ3JhbnVsZWlkOlVTQy1wcmVsaW0tdGl0bGU0Mi1zZWN0aW9uMjMxKQ%3D%3D%7CdHJlZXNvcnQ%3D%7C%7C0%7Cfalse%7Cprelim&edition=prelim#213a_1_target

http://uscode.house.gov/view.xhtml?req=granuleid%3AUSC-prelim-title42-chapter6A-subchapter1&saved=%7CKHRpdGxlOjQyIHNlY3Rpb246MjMxIGVkaXRpb246cHJlbGltKSBPUiAoZ3JhbnVsZWlkOlVTQy1wcmVsaW0tdGl0bGU0Mi1zZWN0aW9uMjMxKQ%3D%3D%7CdHJlZXNvcnQ%3D%7C%7C0%7Cfalse%7Cprelim&edition=prelim#213a_1_target

http://uscode.house.gov/view.xhtml?req=granuleid%3AUSC-prelim-title42-chapter6A-subchapter1&saved=%7CKHRpdGxlOjQyIHNlY3Rpb246MjMxIGVkaXRpb246cHJlbGltKSBPUiAoZ3JhbnVsZWlkOlVTQy1wcmVsaW0tdGl0bGU0Mi1zZWN0aW9uMjMxKQ%3D%3D%7CdHJlZXNvcnQ%3D%7C%7C0%7Cfalse%7Cprelim&edition=prelim#213a_1_target



(5) Chapter 73, Retired Serviceman's Family Protection Plan; Survivor Benefit
Plan.

(6) Chapter 75, Death Benefits.

(7) Section 2771, Final settlement of accounts: deceased members.

(8) Chapter 163, Military Claims, but only when commissioned officers of the
Service are entitled to military benefits under section 213 of this title.

(9) Section 2603, Acceptance of fellowships, scholarships, or grants.

(10) Section 2634, Motor vehicles: for members on permanent change of station.

(11) Section 1035, Deposits of Savings.

(12) Section 1552, Correction of military records: claims incident thereto.

(13) Section 1553, Review of discharge or dismissal.

(14) Section 1554, Review of retirement or separation without pay for physical
disability.

(15) Section 1124, Cash awards for suggestions, inventions, or scientific
achievements.

(16) Section 1052, Reimbursement for adoption expenses.

(17) Section 1059, Transitional compensation and commissary and exchange
benefits for dependents of members separated for dependent abuse.

(18) Section 1034, Protected Communications; Prohibition of Retaliatory
Personnel Actions.

(19) Section 701(i) and 701a, Adoption Leave and Parental Leave.

(b) The authority vested by title 10 in the "military departments”, "the Secretary
concerned”, or "the Secretary of Defense™ with respect to the rights, privileges, immunities, and
benefits referred to in subsection (a) of this section shall be exercised, with respect to
commissioned officers of the Service, by the Secretary of Health and Human Services or his
designee. For purposes of paragraph (18) of subsection (a), the term "Inspector General™ in
section 1034 of such title 10 shall mean the Inspector General of the Department of Health and
Human Services.

For the information of reviewers, section 262 of the National Oceanic and Atmospheric
Administration Commissioned Officers Corps Act of 2002 (33 U.S.C. 3071) reads as
follows:

SEC. 261. APPLICABILITY OF CERTAIN PROVISIONS OF TITLE 10, UNITED
STATES CODE.

(@) PrROVISIONS MADE APPLICABLE TO THE CORPS.—The rules of law that apply to the
Armed Forces under the following provisions of title 10, as those provisions are in effect from
time to time, apply also to the commissioned officer corps of the Administration:
(1) Chapter 40, relating to leave.
(2) Section 533(b), relating to constructive service.
(3) Section 716, relating to transfers between the armed forces and to and from
National Oceanic and Atmospheric Administration.
(4) Section 1035, relating to deposits of savings.





(5) Section 1036, relating to transportation and travel allowances for escorts for
dependents of members.

(6) Section 1052, relating to reimbursement for adoption expenses.

(7) Section 1174a, relating to special separation benefits (except that benefits
under subsection (b)(2)(B) of such section are subject to the availability of appropriations
for such purpose and are provided at the discretion of the Secretary of Commerce).

(8) Chapter 61, relating to retirement or separation for physical disability.

(9) Chapter 69, relating to retired grade, except sections 1370, 1375, and 1376.

(10) Chapter 71, relating to computation of retired pay.

(11) Chapter 73, relating to annuities based on retired or retainer pay.

(12) Subchapter Il of chapter 75, relating to death benefits.

(13) Section 2634, relating to transportation of motor vehicles for members on
permanent change of station.

(14) Sections 2731 and 2735, relating to property loss incident to service.

(15) Section 2771, relating to final settlement of accounts of deceased members.

(16) Such other provisions of subtitle A of that title as may be adopted for
applicability to the commissioned officer corps of the National Oceanic and Atmospheric
Administration by any other provision of law.

(b) REFERENCES.—The authority vested by title 10 in the "military departments™, “the
Secretary concerned", or "the Secretary of Defense™ with respect to the provisions of law
referred to in subsection (a) of this section shall be exercised, with respect to the commissioned
officer corps of the Administration, by the Secretary of Commerce or the Secretary's designee.





		§701. Entitlement and accumulation

		(a) Provisions Made Applicable to the Corps.—The rules of law that apply to the Armed Forces under the following provisions of title 10, as those provisions are in effect from time to time, apply also to the commissioned officer corps of the Administr...

		(b) References.—The authority vested by title 10 in the "military departments", "the Secretary concerned", or "the Secretary of Defense" with respect to the provisions of law referred to in subsection (a) of this section shall be exercised, with respe...
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SEC. . AUTHORITY FOR PAYMENT OF DEATH GRATUITY TO TRUSTS.
Section 1477(a) of title 10, United States Code, is amended—
(1) in paragraph (1)—

(A) in the first sentence, by inserting “, or one or more trusts legally
established under any Federal, State, or territorial law,” after “one or more
persons”; and

(B) in the second sentence, by inserting “or trust” after “person” both
places it appears; and
(2) in paragraph (2), by inserting “, or a trust for the benefit of a person other than

the spouse,” after “other than the spouse”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text above would amend existing law.]

Section-by-Section Analysis

This proposal would allow military members to designate that, upon their death, the
gratuity provided pursuant to section 1475 of title 10, United States Code, be paid to a trust that
is legally established under the laws of any State. The amount of the death gratuity has been
increased on several occasions and is currently set at $100,000 pursuant to 10 U.S.C. 1478.
Originally designed to meet the immediate needs of a servicemember's family following his or
her death, the death gratuity, at its current level, frequently accounts for a sizeable portion of a
servicemember’s estate. Allowing payment of the death gratuity to a trust would provide greater
planning capability for a servicemember to provide payments to those who require the
protections of a trust, such as minor children or incapacitated adults.

There is currently no statutory authority for a servicemember to designate a trust as the
beneficiary of his or her death gratuity. However, there are several reasons a servicemember
might prefer to designate a trust as the beneficiary of a death gratuity, rather than to designate a
natural person. For example, servicemembers often wish to name their minor children as
beneficiaries in their estate. In some instances, simply leaving money to a surviving spouse is
acceptable. However, in other situations, such as where a servicemember has children and does
not have a good relationship with the other parent, a servicemember might choose to provide
directly for a child. Because minor children are unable to be paid the proceeds of the death
gratuity directly, the death gratuity is paid in accordance with state inheritance laws. This often
results in the money being placed in a custodial account or in a trust that will terminate upon the
minor reaching the age of 18. Such a system does not allow the servicemember to designate the





trustee that he or she would choose to manage the minor’s trust. Furthermore, many estate
planning professionals suggest that trusts or custodial accounts for minors should not terminate
upon the age of majority, but rather at a time when it is anticipated the child will be mature
enough to manage his or her own finances. Under this proposal, servicemembers would have
better planning capability to provide for their minor children in a manner that ensures responsible
management of the death gratuity payment.

In addition to trusts for minors, trusts are often established for either incapacitated adults
or adults who have simply proven incapable of managing significant amounts of money. In the
case of incapacitated or “special needs” adults, trusts allow money to be used on behalf of the
beneficiary while not diminishing Social Security disability payments as a result of personal
assets. This proposal would allow the death gratuity to serve such individuals while not
impacting eligibility for Social Security disability payments. Servicemembers might also desire
to name a sibling or other adult that the servicemember finds incapable of handling a significant
payment of money for reasons such as substance abuse or prior financial mismanagement.
Under this proposal, servicemembers could establish a trust for the benefit of the intended
beneficiary, while naming a separate trustee to ensure the proceeds to the trust are utilized in a
responsible manner.

Budget Implications: There are no resource requirements or proposed offset associated with
this proposal. It is likely that, if this measure succeeds, there would be a slight diminution of gift
tax receipts to the Treasury triggered by the transfer of death gratuity directly to trusts instead of
first being given to an intermediary custodian.

Changes to Existing Law: This proposal would make the following changes to section 1477 of
title 10, United States Code:

8§ 1477. Death Gratuity: eligible survivors.

(a) DESIGNATION OF RECIPIENTS.—(1) On and after July 1, 2008, or such earlier date as
the Secretary of Defense may prescribe, a person covered by section 1475 or 1476 of this title
may designate one or more persons, or one or more trusts legally established under any Federal,
State, or territorial law, to receive all or a portion of the amount payable under section 1478 of
this title. The designation of a person or trust to receive a portion of the amount shall indicate
the percentage of the amount, to be specified only in 10 percent increments, that the designated
person or trust may receive. The balance of the death gratuity, if any, shall be paid in accordance
with subsection (b).

(2) If a person covered by section 1475 or 1476 of this title has a spouse, but designates a
person other than the spouse, or a trust for the benefit of a person other than the spouse, to
receive all or a portion of the amount payable under section 1478 of this title, the Secretary
concerned shall provide notice of the designation to the spouse.

(b) DISTRIBUTION OF REMAINDER; DISTRIBUTION IN ABSENCE OF DESIGNATED
RECIPIENT.—If a person covered by section 1475 or 1476 of this title does not make a
designation under subsection (a) or designates only a portion of the amount payable under





section 1478 of this title, the amount of the death gratuity not covered by a designation shall be
paid as follows:

(1) To the surviving spouse of the person, if any.
(2) If there is no surviving spouse, to any surviving children (as prescribed by

subsection (d)) of the person and the descendants of any deceased children by
representation.

(3) If there is none of the above, to the surviving parents (as prescribed by

subsection (c)) of the person or the survivor of them.

(4) If there is none of the above, to the duly-appointed executor or administrator

of the estate of the person.

(5) If there is none of the above, to other next of kin of the person entitled under

the laws of domicile of the person at the time of the person's death.

(c) TREATMENT OF PARENTS.—For purposes of subsection (b)(3), parents include fathers
and mothers through adoption. However, only one father and one mother may be recognized in
any case, and preference shall be given to those who exercised a parental relationship on the
date, or most nearly before the date, on which the decedent entered a status described in section
1475 or 1476 of this title.

(d) TREATMENT OF CHILDREN.—Subsection (b)(2) applies, without regard to age or
marital status, to—

death;

(1) legitimate children;
(2) adopted children;
(3) stepchildren who were a part of the decedent's household at the time of his

(4) illegitimate children of a female decedent; and
(5) illegitimate children of a male decedent—

(A) who have been acknowledged in writing signed by the decedent;

(B) who have been judicially determined, before the decedent's death, to
be his children;

(C) who have been otherwise proved, by evidence satisfactory to the
Secretary of Veterans Affairs, to be children of the decedent; or

(D) to whose support the decedent had been judicially ordered to
contribute.

(e) EFFECT OF DEATH BEFORE RECEIPT OF GRATUITY.—If a person entitled to all or a
portion of a death gratuity under subsection (a) or (b) dies before the person receives the death
gratuity, it shall be paid to the living survivor next in the order prescribed by subsection (b).
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SEC. . AUTHORITY TO DESIGNATE CERTAIN RESERVE OFFICERS AS NOT
TO BE CONSIDERED FOR SELECTION FOR PROMOTION.

Section 14301 of title 10, United States Code, is amended by adding at the end the
following new subsection:

“(J) CERTAIN OFFICERS NOT TO BE CONSIDERED FOR SELECTION FOR PROMOTION.—The
Secretary of the military department concerned may provide that an officer who is in an active
status, but is in a duty status in which the only points the officer accrues under section
12732(a)(2) of this title are pursuant to subparagraph (C)(i) of that section (relating to
membership in a reserve component), shall not be considered for selection for promotion at any
time the officer otherwise would be so considered. Any such officer may remain on the reserve
active-status list.”.

[PLEASE NOTE: THE “CHANGES TO EXISTING LAW” SECTION BELOW SETS OUT IN RED-LINE
FORMAT HOW THE LEGISLATIVE TEXT ABOVE WOULD AMEND EXISTING LAW.]

Section-by-Section Analysis

This proposal would authorize the Secretaries of the military departments to defer
promotion consideration for Reserve Component (RC) service members in a non-participatory
(membership points only) status. This would significantly reduce the potential loss of trained
assets, in which the Department of Defense (DoD) has heavily invested, when an individual
desires to re-affiliate with the military following their election to “suspend” their military career.

Currently, section 14301 of title 10, United States Code, requires service members
identified on the Reserve Active Status List (RASL) to be considered for promotion to the next
higher grade. This includes certain categories of reservist on the RASL who are in the Individual
Ready Reserve (IRR) and the Standby Reserve, by DoD guidance, and who remain vulnerable
for promotion consideration but are not actively participating -- receiving membership only
points.

Most officers upon release from the Active Component (AC) are transferred to the IRR
without affiliating in a position with a Reserve Component that allows for participation (either
paid or non-paid). In some instances, these trained assets have chosen to temporarily suspend
their military career and voluntarily transferred to the IRR for a variety of reasons; others may
have secured a civilian opportunity that affords them “key employee” status requiring transfer to
the Standby Reserve where they are ineligible for participation. Many of these individuals may





have already received their first promotion deferment prior to their transfer to the IRR.

Upon a decision to resume their active service, some service members learn of their
ineligibility due to being twice deferred for promotion. Others, who received their first
deferment while in the IRR, potentially lack sufficient time upon returning to participation status,
due to timing prior to next promotion consideration, to demonstrate the potential to serve in the
next higher grade and thus are discharged upon receipt of their second deferral for promotion
(twice failure of selection for promotion results in removal from the RASL). This serves as an
obstacle to the Continuum of Service and reduces opportunities to re-affiliate trained and
experienced Airmen should they seek to return to active status in any of the Air Force
components.

Individuals assigned to the IRR are required to be screened to the Inactive Status List
(IASL) after two years. Legislation prevents promotion consideration of those assigned to the
IASL, thereby protecting removal from military affiliation until said time as defined by current
policy and affording the opportunity to return to participation status at a later date.

Unfortunately, under current practice the Department loses these trained and experienced Airmen
before their mandatory transfer to the IASL.

Providing the RCs flexibility to remove from promotion consideration those individuals
whom are least competitive during a period in which they are receiving membership only points,
provides the ability to capitalize on these pre-trained assets and their potential civilian skill sets
should the individual elect to return to military service.

Budget Implications: This action proposes a technical change that would result in a cost
savings to the Department. The Air Force Reserve holds three boards per year for members in
the non-participating IRR and the cost savings to pay and travel for board members and
manpower costs at the personnel headquarters is reflected in the following table. The resources
reflected in the table below are funded within the FY 2017 President’s Budget.

RESOURCE REQUIREMENTS (SMILLIONS)

Dash-1
FY FY FY FY FY o Budget ; Program
2017 | 2018 | 2019 | 2020 | 2021 | APPrOPHIANONEIOM [ pcriviy | LN | Ejemen
Air Force Reserve Personnel,
Reserve -181 | -186 | -.192 | -197 | -.203 Air Eorce 01 80

Navy does not intend to use this authority, which would have been funded in the following account: Reserve Personnel,
Navy

Marine Corps does not intend to use this authority, which would have been funded in the following account: Reserve
Personnel, Marine Corps

Army does not intend to use this authority, which would have been funded in the following accounts: Reserve Personnel,
Army and National Guard Personnel, Army.

Air National Guard does not intend to use this authority, which would have been funded in the following account:
National Guard Personnel, Air Force.

The proposed change only applies to Secretaries of the military departments. Thus, it is not applicable in its current
language to the Coast Guard Reserve.

Total | -181 | -186 | -192 | -197 | -.203 | | |






Changes to Existing Law: This proposal would make the following change to section 14301 of
title 10, United States Code:

8 14301. Eligibility for consideration for promotion: general rules

@-(@)***

R i i e S

- ADD -

(1) CERTAIN OFFICERS NOT TO BE CONSIDERED FOR SELECTION FOR PROMOTION.—
The Secretary of the military department concerned may provide that an officer who is in an
active status, but in a duty status in which the only points the officer accrues under section
12732(a)(2) of this title are pursuant to subparagraph (C)(i) of that section (relating to
membership in a reserve component), shall not be considered for selection for promotion at any
time the officer otherwise would be so considered. Any such officer may remain on the reserve
active-status list.
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SEC. . SENIOR MILITARY ACQUISITION ADVISOR/ADJUNCT PROFESSOR

PROGRAM.

(a) PROGRAM AUTHORITY.—
(1) IN GENERAL.—Chapter 87 of title 10, United States Code, is amended by
inserting after section 1724 the following new section:
“8§ 1725. Senior Military Acquisition Advisor/Adjunct Professor Program

“(a) PosITiIoN.—(1) The Secretary of Defense may establish a position in the Defense
Acquisition Corps to be known as ‘Senior Military Acquisition Advisor’. Senior Military
Acquisition Advisors shall be appointed by the President, by and with the advice and consent of
the Senate.

“(2) An officer who is appointed as a Senior Military Acquisition Advisor—

“(A) shall serve as an advisor to, and provide senior level acquisition expertise to,
the Service Acquisition Executive of that officer’s military department in accordance
with this section; and

“(B) shall be assigned as an adjunct professor at the Defense Acquisition
University.

“(b) CONTINUATION ON ACTIVE DuTY.—An officer who is appointed as a Senior Military
Acquisition Advisor may continue on active duty while serving in such position without regard
to any mandatory retirement date that would otherwise be applicable to that officer by reason of
years of service or age. An officer who is continued on active duty pursuant to this section is not

eligible for consideration for selection for promotion.
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“(c) RETIRED GRADE.—Upon retirement, an officer who is a Senior Military Acquisition
Advisor may, in the discretion of the President, be retired in the grade of brigadier general or rear
admiral (lower half) if—

(1) the officer has served as a Senior Military Acquisition Advisor for a period of
not less than three years; and

“(2) the officer’s service as a Senior Military Acquisition Advisor has been
distinguished.

“(d) SELECTION AND TENURE.—(1) Selection of an officer for recommendation for
appointment as a Senior Military Acquisition Advisor shall be made competitively and shall be
based upon demonstrated experience and expertise in acquisition.

“(2) Officers shall be selected for recommendation for appointment as Senior Military
Acquisition Advisors from among officers of the Defense Acquisition Corps from among
officers who are serving in the grade of colonel or, in the case of the Navy, captain, and who
have at least 12 years of acquisition experience. An officer selected for recommendation for
appointment as a Senior Military Acquisition Advisor, shall have at least 30 years of active
commissioned service at the time of appointment.

“(3) Appointment of an officer as a Senior Military Acquisition Advisor shall be for no
longer than a five-year term.

“(e) LIMITATION.—(1) There may not be more than 15 Senior Military Acquisition
Advisors at any time, of whom—

“(A) not more than five may be officers of the Army;
*(B) not more than five may be officers of the Navy and Marine Corps; and

“(C) not more than five may be officers of the Air Force.
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“(2) Subject to paragraph (1), the number of Senior Military Acquisition Advisors for
each military department shall be as required and identified by the Service Acquisition Executive
and approved by the Under Secretary of Defense for Acquisition, Technology, and Logistics.

“(f) ADVICE TO SERVICE ACQUISITION EXECUTIVE.—AN officer who is a Senior Military
Acquisition Advisor shall have as the officer’s primary duty providing strategic, technical, and
programmatic advice to the Service Acquisition Executive of the officer’s military department on
matters pertaining to the Defense Acquisition System, including matters pertaining to
procurement, research and development, advanced technology, test and evaluation, production,
program management, systems engineering, and lifecycle logistics.”.

(2) CLERICAL AMENDMENT.—The table of sections at the beginning of subchapter

Il of such chapter is amended by adding at the end the following new item:

“1725. Senior Military Acquisition Advisor/Adjunct Professor Program.”.

(b) EXcLUSION FROM OFFICER GRADE-STRENGTH LIMITATIONS.—Section 523(b) of such
title is amended by adding at the end the following new paragraph:
*(9) Officers who are Senior Military Acquisition Advisors under section 1725 of
this title, but not to exceed 15.”.

Section-by-Section Analysis

This proposal would add a new section 1725 and amend section 523 of title 10, United
States Code, to establish the Senior Military Acquisition Advisor/Adjunct Professor Program at
the Defense Acquisition University. The program would allow an officer in the grade of colonel
or (Navy) captain with extensive defense acquisition experience and who is eligible to retire to
remain in service as an O-6 Senior Military Acquisition Advisor in support of their Service
Acquisition Executive and assigned as an Adjunct Professor at the Defense Acquisition
University. The revision to section 523 would exclude the advisors from Service computations
of authorized military strengths.

Senior Military Acquisition Advisors would be competitively selected and appointed
based upon demonstrated experience in acquisition. Senior Military Acquisition Advisors would
provide senior level acquisition expertise to the Service Acquisition Executive of their military
department for the remainder of their career. An officer who is continued on active duty under





this program is not eligible for consideration for selection for promotion. A Senior Military
Acquisition Advisor will serve no longer than a 5 year term. Not more than 5 Senior Military
Acquisition Advisors would be employed in each military department as identified by the
Service Acquisition Executive and approved by the Under Secretary of Defense (Acquisition,
Technology & Logistics). When a Senior Military Acquisition Advisor retires with a minimum
of 3 years of service, the officer may, at the discretion of the President, be retired as a brigadier
general or rear admiral (lower half). There would be no increase in retired pay or other
compensation to any person by reason of retirement of an officer in the grade of brigadier
general or rear admiral (lower half) under this proposal.

Senior Military Acquisition Advisors would be assigned to the Defense Acquisition
University and report to the Service Acquisition Executive in their function as advisor. Senior
Military Acquisition Advisors would primarily provide strategic, technical, and programmatic
advice to the Service Acquisition Executive on matters pertaining to the defense acquisition
system including procurement, research and development, advanced technology, test and
evaluation, production, program management, systems engineering and lifecycle logistics.
Military faculty members from the Senior Military Acquisition Advisor/Adjunct Professor
Program would also serve as adjunct professors at the Defense Acquisition University on an as
needed basis and will be required, among other duties, to develop case studies to stimulate
critical thinking and improve student understanding of complex acquisition-related matters as
well as to develop tools and capabilities to improve acquisition outcomes.

Senior Military Acquisition Advisors would be appointed by the President, by and with
the advice and consent of the Senate, from officers in the Defense Acquisition Corps who are at
the grade of O-6, have at least 12 years of acquisition experience, and at least 30 years of active
commissioned service at the time of appointment.

Budget Implications: The table below details resource requirements and proposed offsets
associated with this proposal.

RESOURCE REQUIREMENTS ($MILLIONS)

$M FY FY FY FY FY Appropriation Budget Dﬁfr?e'l Program
2017 | 2018 | 2019 | 2020 | 2021 From Activity Item Element

Amy | 12 | 12 | 1.3 | 13 | 14 Military 01 5 N/A
Personnel, Army

Navy | 14 | 16 | 1.8 | 21 | 22 Military 01 5 N/A
Personnel, Navy

Air Military

Force 1.1 1.2 1.2 1.2 1.2 Personnel. AF 01 5 N/A

Total 3.7 4.0 4.3 4.6 4.8

Changes to Existing Law: This proposal (1) would add a new section 1725 to title 10, United
States Code, shown in full in the legislative text above, and (2) would make the following change
to section 523 of that title:






8 523. Authorized strengths: commissioned officers on active duty in grades of major,

(a *k*k

lieutenant colonel, and colonel and Navy grades of lieutenant commander,
commander, and captain

R i e e S

(b) Officers in the following categories shall be excluded in computing and determining
authorized strengths under this section:

or less.

(1) Reserve officers—

(A) on active duty as authorized under section 115(a)(1)(B) or 115(b)(1)
of this title, or excluded from counting for active duty end strengths under section
115(i) of this title;

(B) on active duty under section 10211, 10302 through 10305, or 12402 of
this title or under section 708 of title 32; or
(C) on full-time National Guard duty.

(2) General and flag officers.

(3) Medical officers.

(4) Dental officers.

(5) Warrant officers.

(6) Retired officers on active duty under a call or order to active duty for 180 days

(7) Retired officers on active duty under section 10(b)(2) of the Military Selective

Service Act (50 U.S.C. App. 460(b)(2)) for the administration of the Selective Service
System.

(8) Permanent professors of the United States Military Academy and the United

States Air Force Academy and professors of the United States Naval Academy who are
career military professors (as defined in regulations prescribed by the Secretary of the

Navy),

but not to exceed 50 from any such academy.
(9) Officers who are Senior Military Acquisition Advisors under section 1725 of

this title, but not to exceed 15.

EE I I I





		Section-by-Section Analysis

		§ 523. Authorized strengths: commissioned officers on active duty in grades of major, lieutenant colonel, and colonel and Navy grades of lieutenant commander, commander, and captain

		(a) ***

		* * * * * * *

		(b) Officers in the following categories shall be excluded in computing and determining authorized strengths under this section:

		(1) Reserve officers—

		(A) on active duty as authorized under section 115(a)(1)(B) or 115(b)(1) of this title, or excluded from counting for active duty end strengths under section 115(i) of this title;

		(B) on active duty under section 10211, 10302 through 10305, or 12402 of this title or under section 708 of title 32; or

		(C) on full-time National Guard duty.

		(2) General and flag officers.

		(3) Medical officers.

		(4) Dental officers.

		(5) Warrant officers.

		(6) Retired officers on active duty under a call or order to active duty for 180 days or less.

		(7) Retired officers on active duty under section 10(b)(2) of the Military Selective Service Act (50 U.S.C. App. 460(b)(2)) for the administration of the Selective Service System.

		(8) Permanent professors of the United States Military Academy and the United States Air Force Academy and professors of the United States Naval Academy who are career military professors (as defined in regulations prescribed by the Secretary of the ...

		(9) Officers who are Senior Military Acquisition Advisors under section 1725 of this title, but not to exceed 15.

		* * * * * * *
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SEC. . REVISIONS TO THE STRATEGIC AND CRITICAL MATERIALS
STOCKPILING ACT.
(a) MATERIALS CONSTITUTING THE NATIONAL DEFENSE STOCKPILE.—Section 4 of the
Strategic and Critical Materials Stock Piling Act (50 U.S.C. 98c) is amended—
(1) in subsection (b)—
(A) by inserting “strategic and critical” before “material”; and
(B) by striking “required for the stockpile shall” and inserting “suitable
for transfer to or disposal through the stockpile may”; and
(2) in subsection (c)—
(A) by striking “(1)” and all that follows through “(2)”;
(B) by inserting “strategic and critical” before “materials”; and
(C) by striking “this subsection” and inserting *“subsection (b)” .
(b) QUALIFICATION OF DOMESTIC SOURCES.—Section 15 of such Act (50 U.S.C. 98h-6)
is amended—
(1) in subsection (a)—
(A) by striking “and” at the end of paragraph (1);
(B) by striking the period at the end of paragraph (2) and inserting “; and”;
and
(C) by adding at the end the following new paragraph:
“(3) by qualifying existing domestic facilities and domestically produced strategic
and critical materials to meet the requirements of defense and essential civilian industries
in times of national emergencies when existing domestic sources of supply are either

insufficient or vulnerable to single points of failure.”;
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(2) in subsection (b), by inserting “paragraph (1) or (2) of” in the first sentence
after “made under”; and
(3) in subsection (c)—
(A) by inserting “paragraph (1) or (2) of” in paragraph (1) after
“transactions under”; and
(B) by adding at the end the following new paragraph:
“(3) The President may enter into obligations to qualify domestic facilities and
domestically produced strategic and critical materials when it would be cost effective relative to
stockpiling material. Such obligations may be entered into on a reimbursable basis and the

proceeds covered into the National Defense Stockpile Transaction Fund under section 9.”.

Section-by-Section Analysis

This proposal would amend the Strategic and Critical Materials Stock Piling Act (Act) to
provide greater flexibility in the management of National Defense Stockpile (Stockpile). If
enacted, the proposed changes to section 4 of the Act would provide the same authority for the
Stockpile Manager to review, acquire, and manage disposal of excess strategic and critical
materials for other Federal agencies as exists for materials managed by the Department of
Energy. The changes would enable the Stockpile Manager to transfer required materials into
inventory at little or no cost. They also would give the Stockpile Manager authority to recover
and sell strategic and critical materials that are not in short supply and place the proceeds in the
Stockpile Transaction Fund to purchase needed strategic and critical materials.

The proposed amendment to section 15 of the Act would enable the Stockpile Manager to
fund qualification of domestically-produced materials. Qualification refers to the inspection,
testing, and certification of the facilities used for production, and the materials produced, to
insure required specifications are met, such as standards of concentration, purity, or composition.
Qualification programs would be executed only after a business case analysis is performed which
indicates that qualification program is a better return on investment than traditional stockpiling
for a particular material.

Budgetary Implications: The budgetary implications for the changes to the two sections need
to be considered separately. For the changes to Section 4, a business case analysis will be
conducted prior to execution of any programs under this authority, but in general all of these
programs will be cost positive for the Stockpile Transaction Fund. If the Stockpile Manager





were allowed to receive excess material that was not required for the Stockpile, excess material
could be accepted and then sold, with the revenue returned to the Stockpile Transaction Fund.

For example, the Army typically generates at least 500 kg of excess germanium a year
(embedded in components). DLA could collaborate on a program with the Army which to
recovery and transfer this germanium to the Stockpile. Material transferred to the Stockpile
inventory during the first year or two of the program would go into long-term storage to offset
the 640 kg Stockpile requirement for germanium metal identified in the 2015 Report on
Stockpile Requirements. The new proposed authority would allow the program to continue
transferring germanium to DLA beyond the Stockpile requirement level by allowing material to
be disposed through the Stockpile. This would create a stable secondary supply of germanium
metal for industry as well as fund the reclamation costs and add revenue to the Stockpile
Transaction Fund. A value for 500 kg of reclaimed germanium is approximately $550,000 at

$1100 per kg.

A second example is that the Air Force currently has excess titanium alloy components that are
not required for the Stockpile but could be reclaimed, accepted into the Stockpile, and then sold.
This would generate approximately $50,000 per year in additional revenue.

The cost to execute transfers is generally only shipping and handling. These minor costs would
be approximately $6,000 per year for germanium and $8,000 for titanium and would come from

an already programmed material handling budget.

Example Transfer for Disposal Income ($Millions)

FY

FY

FY

FY

FY

Material 2017 | 2018 | 2019 | 2020 | 2021 Total Appropriation
National Defense
FY 2017 Budget $67.56 | $67.61 | $57.92 | $50.30 | $51.11 | $294.50 Stockpile
Transaction Fund
Reclgem\fdn Léeei:ﬁgium National Defense
Under Proposed $0.55 | $0.55 | $0.55 | $0.55 | $0.55 $2.75 Stockpile
Changes to Section 4 Transaction Fund
Shipping and Handling National D_efense
Costs for Germanium ($0.01) | ($0.01) | ($0.01) | ($0.01) | ($0.01) | (%$0.03) Tranifcili(gr: I'e: "
Revenue from
Reclaimed Aerospace National Defense
Titanium Under $0.05 | $0.05 | $0.05 | $0.05 [ $0.05 | $0.25 Stockpile
Proposed Changes to Transaction Fund
Section 4
Shipping and Handling National D_efense
Costs for Titanium ($0.01) | ($0.01) | ($0.01) | ($0.01) | ($0.01) [ ($0.04) Tranifcili(g:lliund
Impact to Program from National Defense
Proposed Changes to $0.59 | $0.59 | $0.59 | $0.59 | $0.59 $2.93 Stockpile

Section 4

Transaction Fund






For the proposed changes to Section 15, a mandatory business case analysis would determine if a
particular qualification program is cost efficient. This business case would compare costs of
traditional stockpiling versus the cost of qualifying a domestic source as described in the
proposed language for Section 15(c)(3). Stockpiling requires significant resources for material
acquisition costs, as well as ancillary costs for storage and material handling. The business case
would compare the cost of stockpiling the foreign material, versus the cost of qualifying a
domestic source of alternate material. Qualification programs could only be executed if a cost
avoidance and cost benefit was identified.

DLA has been working with DOD and industry to identify potential qualification programs.
Aerospace Grade Rayon is a synthetic fiber used in applications such as solid rocket motor
nozzles and heat shields. The US relies on foreign sources for Aerospace Grade Rayon.

An alternative to rayon fiber is produced domestically and could be used in place of Aerospace
Grade Rayon. Before the domestic fiber can be used, it must be qualified to meet DoD
specifications and requirements. It is estimated that it would cost $1.33 million to qualify the
fiber for defense applications. It would cost approximately $8.5 million to purchase a one-year
quantity (all platforms) of Aerospace Grade Rayon and add to the Stockpile inventory.
Qualification would therefore represent a cost avoidance of $7.19 million.

Example Qualification of Domestic Sources of Supply ($Millions)

FY FY FY FY FY

2017 | 2018 | 2019 | 2020 | 2021 | Total | Appropriation

Material

National
Defense
FY 2017 Budget $67.56 | $67.61 | $57.92 | $50.30 | $51.11 | $294.50 Stockpile
Transaction

Fund
ALgoﬁgggl;\];;;?;?ar: of National Defense
0.00 | (%$0.66) | ($0.67) | 0.00 0.00 ($1.33) Stockpile

Under Proposed

Changes to Section 15 Transaction Fund

ALT 2: Stockpiling of National Defense

Foreign Fiber 0.00 | ($2.13) | ($2.13) | ($2.13) | ($2.13) | ($8.52) _ ritg)cc:‘[li(gr: Ile: "
Net Impact to Program National Defense
from Proposed Changes | 0.00 | $1.47 | $1.46 | $2.13 | $2.13 $7.19 Stockpile

to Section 15 Transaction Fund

Changes to Existing Law: The proposal would make the following changes in provisons of
existing law:

THE STRATEGIC AND CRITICAL MATERIALS STOCK PILING ACT
(50 U.S.C. 98 et seq).
(As amended)





SHORT TITLE

SECTION 1. [50 U.S.C. 98] This Act may be cited as the “Strategic and Critical Materials Stock
Piling Act”.

FINDINGS AND PURPOSE

SEC. 2. [50 U.S.C. 983] (a) The Congress finds that the natural resources of the United States
in certain strategic and critical materials are deficient or insufficiently developed to supply the
military, industrial, and essential civilian needs of the United States for national defense.

(b) It is the purpose of this Act to provide for the acquisition and retention of stocks of certain
strategic and critical materials and to encourage the conservation and development of sources of
such materials within the United States and thereby to decrease and to preclude, when possible, a
dangerous and costly dependence by the United States upon foreign sources or a single point of
failure for supplies of such materials in times of national emergency.

(c) The purpose of the National Defense Stockpile is to serve the interest of national defense
only. The National Defense Stockpile is not to be used for economic or budgetary purposes.

MATERIALS TO BE ACQUIRED: PRESIDENTIAL AUTHORITY AND GUIDELINES

Sec. 3. [50 U.S.C. 98b] (a) Subject to subsection (c) of this section, the President shall
determine from time to time (1) which materials are strategic and critical materials for the
purposes of this Act, and (2) the quality and quantity of each such material to be acquired for the
purposes of this Act and the form in which each such material shall be acquired and stored. Such
materials when acquired, together with the other materials described in section 4 of this Act,
shall constitute and be collectively known as the National Defense Stockpile (hereinafter in this
Act referred to as the “stockpile™).

(b) The President shall make the determinations required to be made under subsection (a) on
the basis of the principles stated in section 2(c).

(c)(2) The quantity of any material to be stockpiled under this Act, as in effect on September
30, 1987, may be changed only as provided in this subsection or as otherwise provided by law
enacted after December 4, 1987.

(2) The President shall notify Congress in writing of any change proposed to be made in the
quantity of any material to be stockpiled. The President may make the change after the end of the
45-day period beginning on the date of the notification. The President shall include a full
explanation and justification for the proposed change with the notification.

MATERIALS CONSTITUTING THE NATIONAL DEFENSE STOCKPILE
SEC. 4. [50 U.S.C. 98c] (a) The stockpile consists of the following materials:

(1) Materials acquired under this Act and contained in the national stockpile on July 29,
1979.

(2) Materials acquired under this Act after July 29, 1979.

(3) Materials in the supplemental stockpile established by section 1704(b) of the
Agricultural Trade Development and Assistance Act of 1954 (as in effect from September
21, 1959, through December 31, 1966) on July 29, 1979.





(4) Materials acquired by the United States under the provisions of section 303 of the
Defense Production Act of 1950 (50 U.S.C. App. 2093) and transferred to the stockpile by
the President pursuant to subsection (f) of such section.

(5) Materials transferred to the United States under section 663 of the Foreign Assistance
Act of 1961 (22 U.S.C. 2423) that have been determined to be strategic and critical materials
for the purposes of this Act and that are allocated by the President under subsection (b) of
such section for stockpiling in the stockpile.

(6) Materials acquired by the Commaodity Credit Corporation and transferred to the
stockpile under section 4(h) of the Commaodity Credit Corporation Charter Act (15 U.S.C.
714b(h)).

(7) Materials acquired by the Commaodity Credit Corporation under paragraph (2) of
section 103(a) of the Act entitled “An Act to provide for greater stability in agriculture; to
augment the marketing and disposal of agricultural products; and for other purposes,”
approved August 28, 1954 (7 U.S.C. 1743(a)), and transferred to the stockpile under the
third sentence of such section.

(8) Materials transferred to the stockpile by the President under paragraph (4) of section
103(a) of such Act of August 28, 1954.

(9) Materials transferred to the stockpile under subsection (b).

(10) Materials transferred to the stockpile under subsection (c).

(b) Notwithstanding any other provision of law, any strategic and critical material that (1) is
under the control of any department or agency of the United States, (2) is determined by the head
of such department or agency to be excess to its needs and responsibilities, and (3) is reguired-for
suitable for transfer or disposal through the stockpile may be transferred to the stockpile. Any
such transfer shall be made without reimbursement to such department or agency, but all costs
required to effect such transfer shall be paid or reimbursed from funds appropriated to carry out
this Act.

—2)- The Secretary of Defense shall determine whether strategic and critical materials are

suitable for transfer to the stockpile under this-subseetion subsection (b), are suitable for disposal
through the stockpile, and are uncontaminated.

AUTHORITY FOR STOCKPILE OPERATIONS

SEC. 5. [50 U.S.C. 98d] (a)(1) Except for acquisitions made under the authority of paragraph
(3) or (4) of section 6(a), no funds may be obligated or appropriated for acquisition of any
material under this Act unless funds for such acquisition have been authorized by law. Funds
appropriated for such acquisition (and for transportation and other incidental expenses related to
such acquisition) shall remain available until expended, unless otherwise provided in
appropriation Acts.

(2) If for any fiscal year the President proposes certain stockpile transactions in the annual
materials plan submitted to Congress for that year under section 11(b) and after that plan is





submitted the President proposes (or Congress requires) a significant change in any such
transaction, or a significant transaction not included in such plan, no amount may be obligated or
expended for such transaction during such year until the President has submitted a full statement
of the proposed transaction to the appropriate committees of Congress and a period of 45 days
has passed from the date of the receipt of such statement by such committees.

(b) Except for disposals made under the authority of paragraph (3), (4) or (5) of section 6(a) or
under section 7(a), no disposal may be made from the stockpile unless such disposal, including
the quantity of the material to be disposed of, has been specifically authorized by law.

(c) There is authorized to be appropriated such sums as may be necessary to provide for the
transportation, processing, refining, storage, security, maintenance, rotation, and disposal of
materials contained in or acquired for the stockpile. Funds appropriated for such purposes shall
remain available to carry out the purposes for which appropriated for a period of two fiscal years,
if so provided in appropriation Acts.

STOCKPILE MANAGEMENT
SEC. 6. [50 U.S.C. 98¢] (a) The President shall —

(1) acquire the materials determined under section 3(a) to be strategic and critical materials;

(2) provide for the proper storage, security, and maintenance of materials in the stockpile;

(3) provide for the upgrading, refining or processing of any material in the stockpile
(notwithstanding any intermediate stockpile quantity established for such material) when
necessary to convert such material into a form more suitable for storage, subsequent
disposition, and immediate use in a national emergency;

(4) provide for the rotation of any material in the stockpile when necessary to prevent
deterioration or technological obsolescence of such material by replacement of such material
with an equivalent quantity of substantially the same material or better material;

(5) provide for the appropriate recovery of any strategic and critical materials under section
3(a) that may be avaialble from excess materials made avaialble for recovery purposes by
other Federal agencies;

(6) subject to the notification required by subsection (d)(2), provide for the timely disposal
of materials in the stockpile that (A) are excess to stockpile requirements, and (B) may cause
a loss to the Government if allowed to deteriorate; and

(7) subject to the provisions of section 5(b), dispose of materials in the stockpile the
disposal of which is specifically authorized by law.

(b) Except as provided in subsections (c) and (d), acquisition of strategic and critical
materials under this Act shall be made in accordance with established Federal procurement
practices, and, except as provided in subsections (c) and (d) and in section 7(a), disposal of
strategic and critical materials from the stockpile shall be made in accordance with the next
sentence. To the maximum extent feasible—

(1) competitive procedures shall be used in the acquisition and disposal of such materials;
and

(2) efforts shall be made in the acquisition and disposal of such materials to avoid undue
disruption of the usual markets of producers, processors, and consumers of such materials
and to protect the United States against avoidable loss.





(c)(2) The President shall encourage the use of barter in the acquisition under subsection
(@)(2) of strategic and critical materials for, and the disposal under subsection (a)(5) or (a)(6) of
materials from, the stockpile when acquisition or disposal by barter is authorized by law and is
practical and in the best interest of the United States.

(2) Materials in the stockpile (the disposition of which is authorized by paragraph (3) to
finance the upgrading, refining, or processing of a material in the stockpile, or is otherwise
authorized by law) shall be available for transfer at fair market value as payment for expenses
(including transportation and other incidental expenses) of acquisition of materials, or of
upgrading, refining, processing, or rotating materials, under this Act.

(3) Notwithstanding section 3(c) or any other provision of law, whenever the President
provides under subsection (a)(3) for the upgrading, refining, or processing of a material in the
stockpile to convert that material into a form more suitable for storage, subsequent disposition,
and immediate use in a national emergency, the President may barter a portion of the same
material (or any other material in the stockpile that is authorized for disposal) to finance that
upgrading, refining, or processing.

(4) To the extent otherwise authorized by law, property owned by the United States may be
bartered for materials needed for the stockpile.

(d)(1) The President may waive the applicability of any provision of the first sentence of
subsection (b) to any acquisition of material for, or disposal of material from, the stockpile.
Whenever the President waives any such provision with respect to any such acquisition or
disposal, or whenever the President determines that the application of paragraph (1) or (2) of
such subsection to a particular acquisition or disposal is not feasible, the President shall notify
the Committee on Armed Services of the Senate and the Committee on Armed Services of the
House of Representatives in writing of the proposed acquisition or disposal at least 45 days
before any obligation of the United States is incurred in connection with such acquisition or
disposal and shall include in such notification the reasons for not complying with any provision
of such subsection.

(2) Materials in the stockpile may be disposed of under subsection (a)(5) only if such
congressional committees are notified in writing of the proposed disposal at least 45 days before
any obligation of the United States is incurred in connection with such disposal.

(3) The President may acquire leasehold interests in property, for periods not in excess of
twenty years, for storage, security, and maintenance of materials in the stockpile.

SPECIAL DISPOSAL AUTHORITY OF THE PRESIDENT

SEC. 7. [50 U.S.C. 98f] (a) Materials in the stockpile may be released for use, sale, or other
disposition —

(1) on the order of the President, at any time the President determines the release of such
materials is required for purposes of the national defense;

(2) in time of war declared by the Congress or during a national emergency, on the order
of any officer or employee of the United States designated by the President to have
authority to issue disposal orders under this subsection, if such officer or employee
determines that the release of such materials is required for purposes of the national
defense; and

(3) on the order of the Under Secretary of Defense for Acquisition, Technology, and





Logistics if the President has designated the Under Secretary to have authority to issue
release orders under this subsection and, in the case of any such order, if the Under
Secretary determines that the release of such materials is required for use, manufacture, or
production for purposes of national defense.

(b) Any order issued under subsection (a) shall be promptly reported by the President, or by
the officer or employee issuing such order, in writing, to the Committee on Armed Services of
the Senate and the Committee on Armed Services of the House of Representatives.

MATERIALS DEVELOPMENT AND RESEARCH

SEc. 8. [50 U.S.C. 98g] (a)(1) The President shall make scientific, technologic, and
economic investigations concerning the development, mining, preparation, treatment, and
utilization of ores and other mineral substances that (A) are found in the United States, or in its
territories or possessions, (B) are essential to the national defense, industrial, and essential
civilian needs of the United States, and (C) are found in known domestic sources in inadequate
quantities or grades.

(2) Such investigations shall be carried out in order to —

(A) determine and develop new domestic sources of supply of such ores and mineral
substances;

(B) devise new methods for the treatment and utilization of lower grade reserves of such
ores and mineral substances; and

(C) develop substitutes for such essential ores and mineral products.

(3) Investigations under paragraph (1) may be carried out on public lands and, with the
consent of the owner, on privately owned lands for the purpose of exploring and determining the
extent and quality of deposits of such minerals, the most suitable methods of mining and
beneficiating such minerals, and the cost at which the minerals or metals may be produced.

(b) The President shall make scientific, technologic, and economic investigations of the
feasibility of developing domestic sources of supplies of any agricultural material or for using
agricultural commodities for the manufacture of any material determined pursuant to section 3(a)
of this Act to be a strategic and critical material or substitutes therefore.

(c) The President shall make scientific, technologic, and economic investigations concerning
the feasibility of —

(1) developing domestic sources of supply of materials (other than materials referred to in
subsections (a) and (b)) determined pursuant to section 3(a) to be strategic and critical
materials; and

(2) developing or using alternative methods for the refining or processing of a material in
the stockpile so as to convert such material into a form more suitable for use during an
emergency or for storage.

(d) The President shall encourage the conservation of domestic sources of any material
determined pursuant to section 3(a) to be a strategic and critical material by making grants or
awarding contracts for research regarding the development of:

(1) substitutes for such material; or
(2) more efficient methods of production or use of such material.





NATIONAL DEFENSE STOCKPILE TRANSACTION FUND

SEC. 9. [50 U.S.C. 98h] (a) There is established in the Treasury of the United States a separate
fund to be known as the National Defense Stockpile Transaction Fund (hereinafter in this section
referred to as the “fund”).

(b)(1) All moneys received from the sale of materials in the stockpile under paragraphs (5) and
(6) of section 6(a) shall be covered into the fund.

(2) Subject to section 5(a)(1), moneys covered into the fund under paragraph (1) are hereby
made available (subject to such limitations as may be provided in appropriations Acts) for the
following purposes:

(A) The acquisition, maintenance, and disposal of strategic and critical materials under
section 6(a).

(B) Transportation, storage, and other incidental expenses related to such acquisition,
maintenance, and disposal.

(C) Development of current specifications of stockpile materials and the upgrading of
existing stockpile materials to meet current specifications (including transportation, when
economical, related to such upgrading).

(D) Encouraging the appropriate conservation of strategic and critical materials.

(E) Testing and quality studies of stockpile materials.

(F) Studying future material and mobilization requirements for the stockpile.

(G) Activities authorized under section 15.

(H) Contracting under competitive procedures for materials development and research
to—

(i) improve the quality and availability of materials stockpiled from time to time
in the stockpile; and
(ii) develop new materials for the stockpile.

() Improvement or rehabilitation of facilities, structures, and infrastructure needed to
maintain the integrity of stockpile materials.

(J) Disposal of hazardous materials that are stored in the stockpile and authorized for
disposal by law.

(K) Performance of environmental remediation, restoration, waste management, or
compliance activities at locations of the stockpile that are required under a Federal law or
are undertaken by the government under an administrative decision or negotiated agreement.

(L) Pay of employees of the National Defense Stockpile Program.

(M) Other expenses of the National Defense Stockpile program.

(3) Moneys in the fund shall remain avialable until expended.

(c) All moneys received from the sale of materials being rotated under the provisions of
section 6(a)(4) or disposed of under section 7(a) shall be covered into the fund and shall be
available only for the acquisition of replacement materials.

(d) If, during a fiscal year, the National Defense Stockpile Manager barters materials in the
stockpile for the purpose of acquiring, upgrading, refining, or processing other materials (or for
services directly related to that purpose), the contract value of the materials so bartered shall —

(1) be applied toward the total value of materials that are authorized to be disposed of
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from the stockpile during that fiscal year;

(2) be treated as an acquisition for purposes of satisfying any requirement imposed on the
National Defense Stockpile Manager to enter into obligations during that fiscal year under
subsection (b)(2) of this section; and

(3) not increase or decrease the balance in the fund.
ADVISORY COMMITTEES

Sec. 10. [50 U.S.C. 98h-1] (a) The President may appoint advisory committees composed of
individuals with expertise relating to materials in the stockpile or with expertise in stockpile
management to advise the President with respect to the acquisition, transportation, processing,
refining, storage, security, maintenance, rotation, and disposal of such materials under this Act.

(b) Each member of an advisory committee established under subsection (a) of this section
while serving on the business of the advisory committee away from such member's home or
regular place of business shall be allowed travel expenses, including per diem in lieu of
subsistence, as authorized by section 5703 of title 5 for persons intermittently employed in the
Government service.

(c)(2) The President shall appoint a Market Impact Committee composed of representatives
from the Department of Agriculture, the Department of Commerce, the Department of Defense,
the Department of Energy, the Department of the Interior, the Department of State, the
Department of the Treasury, and the Federal Emergency Management Agency, and such other
persons as the President considers appropriate. The representatives from the Department of
Commerce and the Department of State shall be Cochairmen of the Committee.

(2) The Committee shall advise the National Defense Stockpile Manager on the projected
domestic and foreign economic effects of all acquisitions and disposals of materials from the
stockpile that are proposed to be included in the annual materials plan submitted to Congress
under section 11(b), or in any revision of such plan, and shall submit to the manager the
Committee's recommendations regarding those acquisitions and disposals.

(3) The annual materials plan or the revision of such plan, as the case may be, shall contain—
(A) the views of the Committee on the projected domestic and foreign economic effects of
all acquisitions and disposals of materials from the stockpile;
(B) the recommendations submitted by the Committee under paragraph (2); and
(C) for each acquisition or disposal provided for in the plan or revision that is inconsistent
with a recommendation of the Committee, a justification for the acquisition or disposal.

(4) In developing recommendations for the National Defense Stockpile Manager under
paragraph (2), the Committee shall consult from time to time with representatives of producers,
processors, and consumers of the types of materials stored in the stockpile.

REPORTS TO CONGRESS

Sec. 11. [50 U.S.C. 98h-2] (a) Not later than January 15 of each year, the President shall
submit to the Congress an annual written report detailing operations under this Act. Each such
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report shall include—

(1) information with respect to foreign and domestic purchases of materials during the
preceding fiscal year;

(2) information with respect to the acquisition and disposal of materials under this Act by
barter, as provided for in section 6(c) of this Act, during such fiscal year;

(3) information with respect to the activities by the Stockpile Manager to encourage the
conservation, substitution, and development of strategic and critical materials within the
United States;

(4) information with respect to the research and development activities conducted under
sections 2 and 8;

(5) a statement and explanation of the financial status of the National Defense Stockpile
Transaction Fund and the anticipated appropriations to be made to the fund, and obligations to
be made from the fund, during the current fiscal year; and

(6) such other pertinent information on the administration of this Act as will enable the
Congress to evaluate the effectiveness of the program provided for under this Act and to
determine the need for additional legislation.

(b)(1) Not later than February 15 of each year, the President shall submit to the appropriate
committees of the Congress a report containing an annual materials plan for the operation of the
stockpile during the next fiscal year and the succeeding four fiscal years.

(2) Each such report shall include details of all planned expenditures from the National
Defense Stockpile Transaction Fund during such period (including expenditures to be made from
appropriations from the general fund of the Treasury) and of anticipated receipts from proposed
disposals of stockpile materials during such period. Each such report shall also contain details
regarding the materials development and research projects to be conducted under section
9(b)(2)(G) during the fiscal years covered by the report. With respect to each development and
research project, the report shall specify the amount planned to be expended from the fund, the
material intended to be developed, the potential military or defense industrial applications for
that material, and the development and research methodologies to be used.

(3) Any proposed expenditure or disposal detailed in the annual materials plan for any such
fiscal year, and any expenditure or disposal proposed in connection with any transaction
submitted for such fiscal year to the appropriate committees of Congress pursuant to section
5(a)(2), that is not obligated or executed in that fiscal year may not be obligated or executed until
such proposed expenditure or disposal is resubmitted in a subsequent annual materials plan or is
resubmitted to the appropriate committees of Congress in accordance with section 5(a)(2), as
appropriate.

DEFINITIONS
SEC. 12. [50 U.S.C. 98h-3] For the purposes of this Act:

(1) The term “strategic and critical materials” means materials that (A) would be needed
to supply the military, industrial, and essential civilian needs of the United States during a
national emergency, and (B) are not found or produced in the United States in sufficient
guantities to meet such need.

(2) the term “national emergency” means a general declaration of emergency with respect
to the national defense made by the President or by the Congress.
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IMPORTATION OF STRATEGIC AND CRITICAL MATERIALS

Sec. 13. [50 U.S.C. 98h-4] The President may not prohibit or regulate the importation into
the United States of any material determined to be strategic and critical pursuant to the
provisions of this subchapter, if such material is the product of any foreign country or area not
listed in general note 3(b) of the Harmonized Tariff Schedule of the United States (19 U.S.C.
1202), for so long as the importation into the United States of material of that kind which is the
product of a country or area listed in such general note is not prohibited by any provision of law.

BIENNIAL REPORT ON STOCKPILE REQUIREMENTS

SEC. 14. [50 U.S.C. 98h-5] (a) Not later than January 15 of every other year, the Secretary of
Defense shall submit to Congress a report on stockpile requirements. Each such report shall
include--

(1) the Secretary's recommendations with respect to stockpile requirements; and
(2) the matters required under subsection (b).

(b) Each report under this section shall set forth the national emergency planning
assumptions used by the Secretary in making the Secretary's recommendations under subsection
(@)(1) with respect to stockpile requirements. The Secretary shall base the national emergency
planning assumptions on a military conflict scenario consistent with the scenario used by the
Secretary in budgeting and defense planning purposes. The assumptions to be set forth include
assumptions relating to each of the following:

(1) The length and intensity of the assumed military conflict.

(2) The military force structure to be mobilized.

(3) The losses anticipated from enemy action.

(4) The military, industrial, and essential civilian requirements to support the national
emergency.

(5) The availability of supplies of strategic and critical materials from foreign sources
during the mobilization period, the military conflict, and the subsequent period of
replenishment, taking into consideration possible shipping losses.

(6) The domestic production of strategic and critical materials during the mobilization
period, the military conflict, and the subsequent period of replenishment, taking into
consideration possible shipping losses.

(7) Civilian austerity measures required during the mobilization period and military
conflict.

(c) The stockpile requirements shall be based on those strategic and critical materials necessary
for the United States to replenish or replace, within three years of the end of the military conflict
scenario required under subsection (b), all munitions, combat support items, and weapons
systems that would be required after such a military conflict.

(d) The Secretary shall also include in each report under this section an examination of the
effect that alternative mobilization periods under the military conflict scenario required under
subsection (b) of this section, as well as a range of other military conflict scenarios addressing
potentially more serious threats to national security, would have on the Secretary's
recommendations under subsection (a)(1) with respect to stockpile requirements.
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(e) The President shall submit with each report under this section a statement of the plans of
the President for meeting the recommendations of the Secretary set forth in the report.

DEVELOPMENT OF DOMESTIC SOURCES

Sec. 15. [50 U.S.C. 98h-6] Subject to subsection (c) and to the extent the President determines
such action is required for the national defense, the President shall encourage the development
and appropriate conservation of domestic sources for materials determined pursuant to section
3(a) to be strategic and critical materials—

(1) by purchasing, or making a commitment to purchase, strategic and critical materials
of domestic origin when such materials are needed for the stockpile; and

(2) by contracting with domestic facilities, or making a commitment to contract with
domestic facilities, for the processing or refining of strategic and critical materials in the
stockpile when processing or refining is necessary to convert such materials into a form more
suitable for storage and subsequent disposition-; and

(3) by qualifying existing domestic facilities and domestically produced strategic and
critical materials to meet the requirments of defense and essential civilian industries in times of
national emergencies when existing domestic sources of supply are either insufficient or
vulnerable to single points of failure.

(b) A contract or commitment made under paragraph (1) or (2) of subsection (a) may not
exceed five years from the date of the contract or commitment. Such purchases and
commitments to purchase may be made for such quantities and on such terms and conditions,
including advance payments, as the President considers to be necessary.

(c)(1) Descriptions of proposed transactions under paragraph (1) or (2) of subsection (a) shall
be included in the appropriate annual materials plan submitted to Congress under section 11(b).
Changes to any such transaction, or the addition of a transaction not included in such plan, shall
be made in the manner provided by section 5(a)(2).

(2) The authority of the President to enter into obligations under this section is effective for any
fiscal year only to the extent that funds in the National Defense Stockpile Transaction Fund are
adequate to meet such obligations. Payments required to be as a result of obligations incurred
under this section shall be made from amounts in the fund.

(3) The President may enter into obligations to qualify domestic facilities and domestically
produced strategic and critical materials when it would be cost effective relative to stockpiling
material. Such obligations may be entered into on a reimbursable basis and the proceeds covered
into the National Defense Stockpile Transaction Fund under section 9.

(d) The authority of the President under subsection (a) includes the authority to pay—
(1) the expenses of transporting materials; and
(2) other incidental expenses related to carrying out such subsection.

(e) The President shall include in the reports required under section 11ae information with
respect to activities conducted under this section.
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NATIONAL DEFENSE STOCKPILE MANAGER

SEC. 16. [50 U.S.C. 98h-7] (a) The President shall designate a single Federal office to have
responsibility for performing the functions of the President under this Act, other than under
sections 7(a)(1) and 13. The office designated shall be one to which appointment is made by the
President, by and with the advice and consent of the Senate.

(b) The individual holding the office designated by the President under subsection (a) shall
be known for purposes of functions under this Act as the “National Defense Stockpile Manager.”

(c) The President may delegate functions of the President under this Act (other than under
sections 7(a)(1) and 13) only to the National Defense Stockpile Manager. Any such delegation
made by the President shall remain in effect until specifically revoked by law or Executive order.
The President may not delegate functions of the President under sections 7(a)(1) and 13.

United States Code Citations

Section 2—50 U.S.C. 98a Section 10—50 U.S.C. 98h-1
Section 3—50 U.S.C. 98b Section 11—50 U.S.C. 98h-2
Section 4—50 U.S.C. 98¢ Section 12—50 U.S.C. 98h-3
Section 5—50 U.S.C. 98d Section 13—50 U.S.C. 98h-4
Section 6—50 U.S.C. 98e Section 14—50 U.S.C. 98h-5
Section 7—50 U.S.C. 98f Section 15—50 U.S.C. 98h-6
Section 8—50 U.S.C. 98¢g Section 16—50 U.S.C. 98h-7

Section 9—50 U.S.C. 98h
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SEC. . EXTENSION OF AUTHORITY TO TRANSFER DEFENSE ARTICLES AND
PROVIDE DEFENSE SERVICES TO THE MILITARY AND SECURITY
FORCES OF AFGHANISTAN
(a) ExrPIRATION.—Subsection (h) of section 1222 of the National Defense
Authorization Act for Fiscal Year 2013 (Public Law 112-239; 126 Stat. 1992), as most
recently amended by section 1215 of the National Defense Authorization Act for Fiscal
Year 2016 (Public Law 114-92; 129 Stat. 1045), is further amended by striking “December
31, 2016” and inserting “December 31, 2017”.
(b) Excess DEFENSE ARTICLES.—Subsection (i)(2) of such section is amended by
striking “During fiscal years 2013, 2014, 2015, and 2016” each place it appears and
inserting “Through December 31, 2017".

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text above would amend existing law.]

Section-by-Section Analysis
This proposal would extend authorization for the provision of defense services and the
transfer of defense articles from DoD stocks to the Afghanistan military and security forces

without reimbursement from the government of Afghanistan through December 2017.

Budget Implications: The resources reflected in the table below are funded within the FY 2017
President’s Budget.

RESOURCE REQUIREMENTS ($SMILLIONS)

FY FY FY Appropriation | Budget Dfis:e'l Program
2017 2018 2019 From Activity Item Element
Operation and
O&M-A $250 Maintenance, 01 135
Army OCO
Total $250

Changes to Existing Law: This proposal would make the following changes to section 1222 of
the National Defense Authorization Act for Fiscal Year 2013 (Public Law 112-239; 126 Stat.
1992):





SEC. 1231. AUTHORITY TO TRANSFER DEFENSE ARTICLES AND PROVIDE DEFENSE
SERVICES TO THE MILITARY AND SECURITY FORCES OF
AFGHANISTAN.

() NONEXCESS ARTICLES AND RELATED SERVICES.—The Secretary of Defense may,
with the concurrence of the Secretary of State, transfer nonexcess defense articles from the stocks of the
Department of Defense, without reimbursement from the Government of Afghanistan, and provide
defense services in connection with the transfer of such defense articles, to the military and security
forces of Afghanistan to support the efforts of those forces to restore and maintain peace and security in
that country.

(b) LIMITATIONS.—

(1) VALUE.—The aggregate replacement value of all defense articles transferred and
defense services provided in connection with such defense articles under subsection (a) in any
fiscal year may not exceed $250,000,000.

(2) SOURCE OF TRANSFERRED ARTICLES.—The authority under subsection (a)
may only be used for defense articles that—

(A) were present in Afghanistan as of the date of the enactment of this Act;

(B) immediately before transfer were in use to support operations in Afghanistan;
and

(C) are no longer required by United States forces in Afghanistan.

(c) APPLICABLE LAW.—Any defense articles transferred or defense services provided under
the authority of subsection (a) shall be subject to the authorities and limitations applicable to excess
defense articles under section 516 of the Foreign Assistance Act of 1961 (22 U.S.C. 2321)), other than the
authorities and limitations in subsections (b)(1)(B), (e), (f), and (g) of such section.

(d) REPORT REQUIRED BEFORE EXERCISE OF AUTHORITY.—

(1) IN GENERAL.—The Secretary of Defense may not exercise the authority under
subsection (a) until 15 days after the Secretary submits to the appropriate committees of Congress
a report on the equipment and other property of the Department of Defense in Afghanistan.

(2) ELEMENTS.—The report required under paragraph (1) shall include the following:

(A) A description of the process for inventorying equipment and property,
including defense articles, in Afghanistan owned by the Department of Defense,
including equipment and property owned by the Department and under the control of
contractors in Afghanistan.

(B) An estimate of the types and quantities of equipment and property of the

Department of Defense, including defense articles, anticipated to be withdrawn from

Afghanistan in connection with the drawdown of United States military forces from

Afghanistan between the date of the enactment of this Act and December 31, 2014,

including equipment and property owned by the Department and under the control of

contractors in Afghanistan.

(e) NOTICE ON EXERCISE OF AUTHORITY.—

(1) IN GENERAL.—The Secretary of Defense may not transfer defense articles or
provide defense services under subsection (a) until 15 days after the date on which the Secretary
of Defense, with the concurrence of the Secretary of State, submits to the appropriate committees
of Congress notice of the proposed transfer of defense articles and provision of defense services.

(2) ELEMENTS.—A notice under paragraph (1) shall include the following:

(A) A description of the amount and types of defense articles to be transferred
and defense services to be provided.





(B) A statement describing the current value of the defense articles to be
transferred and the estimated replacement value of such articles.

(C) An identification of the element of the military or security force that is the
proposed recipient of the defense articles to be transferred and defense service to be
provided.

(D) An identification of the military department from which the defense articles
to be transferred are to be drawn.

(E) An assessment of the impact, if any, of the transfer of defense articles on the
readiness of units from which the defense articles are to be transferred, and the plan, if
any, for mitigating such impact or reimbursing the military department of such units for
such defense articles.

(F) An assessment of the ability of the Government of Afghanistan to sustain the
costs associated with receiving, possessing, and using the defense articles to be
transferred.

(G) A determination and certification by the Secretary of Defense, with the
concurrence of the Secretary of State, that—

(i) the proposed transfer of the defense articles to be transferred and the
provision of defense services to be provided in connection with such transfer is in
the national interest of the United States; and

(ii) such defense articles are required by the military and security forces
of Afghanistan to build their capacity to restore and maintain peace and security
in that country.

(f) QUARTERLY REPORTS.—

(1) IN GENERAL.—Not later than 90 days after the date of the first transfer of defense
articles and provision of defense services under the authority in subsection (a), and at the end of
each calendar quarter, if any, thereafter through March 31, 2017, in which the authority in
subsection (a) is exercised, the Secretary of Defense shall submit to the appropriate committees of
Congress a report on the implementation of the authority in subsection (a). Each report shall
include the replacement value of the defense articles transferred pursuant to subsection (a), both
in the aggregate and by military department, and defense services provided to the Government of
Afghanistan, during the 90-day period ending on the date of such report.

(2) INCLUSION IN OTHER REPORT.—A report required under paragraph (1) may be
included in the report required under section 9204 of the Supplemental Appropriations Act, 2008
(Public Law 110-252; 122 Stat. 2410) or any follow on report to such other report.

(g) DEFINITIONS.—In this section:

(1) APPROPRIATE COMMITTEES OF CONGRESS.—The term “‘appropriate
committees of Congress’” means—

(A) the Committee on Armed Services, the Committee on Foreign Relations, and
the Committee on Appropriations of the Senate; and

(B) the Committee on Armed Services, the Committee on Foreign Affairs, and
the Committee on Appropriations of the House of Representatives.

(2) DEFENSE ARTICLES.—The term “*defense articles’” has the meaning given the
term in section 644(d) of the Foreign Assistance Act of 1961 (22 U.S.C. 2403(d)).

(3) DEFENSE SERVICES.—The term ““defense services’” has the meaning given the
term in section 644(f) of the Foreign Assistance Act of 1961 (22 U.S.C. 2403(f)).

(4) MILITARY AND SECURITY FORCES.—The term “*military and security forces”
means national armies, national air forces, national navies, national guard forces, police forces,
and border security forces, but does not include nongovernmental or irregular forces (such as
private militias).





(h) EXPIRATION.—The authority provided in subsection (a) may not be exercised after
December 31, 2016 2017.

(i) EXCESS DEFENSE ARTICLES.—
(1) ADDITIONAL AUTHORITY.—The authority provided by subsection (a) is in
addition to the authority provided by section 516 of the Foreign Assistance Act of 1961.
(2) EXEMPTIONS.—
(A) During-fiscalyears2013,2014,2015and-2016 Through December 31,
2017, the value of excess defense articles transferred from the stocks of the Department
of Defense in Afghanistan pursuant to section 516 of the Foreign Assistance Act of 1961
shall not be counted against the limitation on the aggregate value of excess defense
articles transferred contained in subsection (g) of such section.

(B) Butingfiscalyears 2013, 2014, 2015, and-2016 Through December 31, 2017,

any excess defense articles specified in subparagraph (A) shall not be subject to the
authorities and limitations applicable to excess defense articles under section 516 of the
Foreign Assistance Act of 1961 contained in subsections (b)(1)(B) and (e) of such
section.
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SEC. . AUTHORITY TO WAIVE RECOUPMENT OF INVOLUNTARY
SEPARATION PAY FOR MEMBERS WHO SUBSEQUENTLY BECOME
ENTITLED TO RETIRED PAY.
Section 1174(h) of title 10, United States Code, is amended by adding at the end the
following new paragraph:
*(3) The Secretary of Defense or the Secretary of Homeland Security, with respect to the
Coast Guard when it is not operating as a service in the Navy, may waive the requirement to
repay separation or severance pay under paragraph (1) if such Secretary determines that recovery
would be against equity and good conscience or would be contrary to the best interests of the
United States.”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text above would amend existing law.]

Section-by-Section Analysis

This proposal would authorize the Secretary of Defense or the Secretary of Homeland
Security (in the Coast Guard’s case) to waive recoupment of separation pay from a regular
service member who is involuntarily discharged or released from active duty if the Secretary
concerned determines that such a waiver supports the best interests of the United States and the
Armed Forces, or that recoupment would be against equity and good conscience. Currently
under 10 U.S.C. 1174(h), a member is required to repay any separation pay received if the
member continues to serve and subsequently qualifies for retired or retainer pay under either title
10 or title 14 (Coast Guard). Providing authority for the Secretary of Defense or the Secretary of
Homeland Security to waive recoupment of separation pay in certain circumstances facilitates
the continuation of service for active component (AC) service members transitioning to the
reserve component (RC) and preserves the investment that the Services have made in training
these service members. Further, this authority to waive recoupment of separation pay removes a
disincentive for a separating AC service member to join the RC upon release from active duty.

For example, the Reserve Components need experienced and pre-trained non-commission
officers (NCOs) and mid-grade officers. This retention increases the Reserve Components’
readiness levels as operational forces. For example, as of October 1, 2013, the Army Reserve
had critical shortages totaling 6,574 officers in the O-3 (2,695 captains) and O-4 (3,879 majors)
ranks. In addition, while over strength in its E-1 to E-4 ranks (overage of over 23,000 assigned),
the Army Reserve has a shortage of over 16,500 NCOs in the ranks of E-5 thru E-7. Giving the
Secretary of Defense authority to waive recoupment of separation pay will eliminate a potential





barrier to recruiting and retaining mid-career service members (service members who have 6 or
more years of service) who aspire to complete their military careers in the reserve component
and that will help to address critical shortages in the Reserve Components.

The current law impedes the Reserve Components’ ability to recruit and retain qualified
personnel who are separating from Active Duty. As the economy improves and Services
compete to meet the end strength needs to accomplish given missions, eliminating this “repay”
requirement is one means to remove a barrier to the continuum of service and increase the
readiness of the Reserve Components by retaining the knowledge and skills of separating service
members.

Involuntary separation pay in its current incarnation was first intended as a contingency
payment for an officer (later expanded to enlisted service members) who is career-committed but
to whom a full military career may be denied. It was designed to encourage pursuit of a Service
career, knowing that if the individual is denied a full career under the competitive system, the
member can count on an adequate readjustment pay to ease reentry into civilian life.

Current Reserve Component compensation models for the Selected Reserve, in most
cases, necessitate total reentry into the civilian life to include civilian employment. When the
expansion of involuntary separation pay to enlisted personnel was debated in 1990, the SASC
committee report stated, “The committee believes these [proposed separation pay] provisions
provide a safety net to personnel who had planned on a career in the military but who may be
required to leave active duty before they become eligible to retire.” The view that involuntary
separation pay is compensation for loss of eligibility for the deferred retired benefit is the basis
on which separation pay is recouped from retirement pay recipients. However, this recoupment
transforms involuntary separation pay from a payment intended to ease reentry into civilian life
into an interest-free loan for the subset of personnel who complete their military career in the
Reserve force.

The Reserve Components possess unique skill sets, maintaining key support capabilities,
such as logistics, transportation, engineer and civil affairs—as well as intelligence and medical
assets. In order to maintain our operational proficiency and personnel readiness, it is vital to
remove any disincentive for Active Component Service members (with their vast war time
experience, training, and readiness) to continue their service in the reserve components.

Budget Implications: The cost of the proposal to eliminate the recoupment of involuntary
separation pay for those Regular service members receiving it after October 1, 2014 and prior to
October 1, 2019 is zero as the Department of Defense is currently paying out involuntary
separation pay without any expectation of recoupment. This proposal will not add more costs to
the current program in place regarding Involuntary Separation Pay. This proposal will eliminate
future recoupment of involuntary separation pay for Regular service members that continue to
serve in the Reserve Component and earn a non-regular retirement.

It is a “Sunk Cost” in the fact that eligible service members who are involuntarily
separated are given the pay regardless of whether or not the service member continues to serve in
the Reserve Component. Therefore, for separated service members that never again serve, there





will be no recoupment while those that decide to continue to serve the nation must pay

recoupment.
RESOURCE REQUIREMENTS (SMILLIONS)
FY FY FY FY FY | Appropriation | Budget Dfis’:él Program
2017 | 2018 | 2019 | 2020 | 2021 From Activity ltem Element
Army 0 0 0 0 0
Alr o | o o | o | o
Force
The Navy and Marine Corps do not intend to use this authority.
Total | 0 | 0 | o | 0o | 0 | | |
PERSONNEL AFFECTED
FY FY FY FY FY | Appropriation | Budget Dfisr?(;l Program
2017 | 2018 | 2019 | 2020 | 2021 From Activity ltem Element
Army 265 265 | 265 | 265 | 265
Alr 75 | 25 | 25 | 25 | 25
Force
The Navy and Marine Corps. do not intend to use this authority.
Total | 340 | 290 [ 290 | 290 | 290 | \ \ |

Back up Data: Calculation of Army Separation Costs and Lost Treasury Recoupment

Separation Payments FY 2017 FY 2018 FY 2019 FY 2020 FY 2021 FYDP
Personnel Expected to be affected* 265 265 265 265 265 1,325
Average Separation $ per Soldier [ $ 38,480 | $ 39,038 | $ 39,624 | $ 40,309 | $ 41,188

Total Separation $ Paid $10,197,200 | $10,345,059 | $10,500,235 | $10,681,889 | $10,914,755 | $52,639,139
Total Separation $M $ 10.20 | $ 1035 (% 1050 | $ 1068 | $ 1091 | $ 52.64
Lost Recoupment Opportunity FY 2017 FY 2018 FY 2019 FY 2020 FY 2021 FYDP
Personnel Expected to Retire* 30 30 30 30 30 150
Average Separation $ per Soldier [ $ 38,480 | $ 39,038 | $ 39,624 | $ 40,309 | $ 41,188

Total Separation $ Not Recouped | $ 1,154,400 | $ 1,171,139 | $ 1,188,706 | $ 1,209,270 | $ 1,235,633 | $ 5,959,148
Total Separation $M $ 1151 $ 117 | $ 1191 % 1211 $ 1241 $ 5.96






Back up Data: Calculation of Air Force Separation Costs and Lost Treasury Recoupment

Separation Payments FY 2017 FY 2018 FY 2019 FY 2020 FY 2021 FYDP
Personnel Expected to be affected 75 25 25 25 25 175
Average Separation $ per Airmen 38,480 39,038 39,624 40,309 41,188

Total Separation $ Paid $ 2,886,000 $ 975,950 $ 990,600 $1,007,725 | $1,029,700 | $ 6,889,975
Total Separation $M $ 290 | $ 0.98 $ 0.99 $ 101 | $ 102 | $ 6.90
Lost Recoupment Opportunity FY 2017 FY 2018 FY 2019 FY 2020 FY 2021 FYDP
Personnel Expected to Retire 20 10 10 10 10 60
Average Separation $ per Airmen 38,480 39,038 39,624 40,309 41,188

Total Separation $ Not Recouped $ 769,600 $ 390,380 $ 396,240 $ 403,090 | $ 411,880 | $2,371,190
Total Separation $M $ 077 | $ 0.39 $ 040 $ 040 | $ 041 ] $ 2.37

* Please note that the U.S. Treasury could lose the opportunity to recoup $5.96 million assuming
that the affected personnel will all receive involuntary separation pay, continue to serve, and earn
a 20-year Reserve Component retirement. However, the recoupment does not occur until the
service member starts to receive retirement pay at the age of 60 (which would be around 30 years
after the receipt of the involuntary separation pay). This loss opportunity is mitigated by the
following facts: (1) the program will only be implemented at the discretion of the Secretary of
Defense; (2) taxes are paid on it by the service member at the time of the receipt of involuntary
separation pay ($5.96 million would be reduced by approximately 25 percent as taxes are
withheld); (3) the future value of this loss opportunity would be approximately $2.3 million
(based on 3 percent inflation rate, zero percent return/interest paid by the member, and a time
span of 30 years).

Changes to Existing Law: This proposal would make the following change to section 1174 of
title 10, United States Code:

81174. Separation pay upon involuntary discharge or release from active duty

(a) REGULAR OFFICERS.—(1) A regular officer who is discharged under chapter 36 of this
title (except under section 630(1)(A) or 643 of such chapter) or under section 580 or 6383 of this
title and who has completed six or more, but less than twenty, years of active service
immediately before that discharge is entitled to separation pay computed under subsection (d)(1).

(2) A regular commissioned officer of the Army, Navy, Air Force, or Marine Corps who
is discharged under section 630(1)(A), 643, or 1186 of this title, and a regular warrant officer of
the Army, Navy, Air Force, or Marine Corps who is separated under section 1165 or 1166 of this
title, who has completed six or more, but less than twenty, years of active service immediately
before that discharge or separation is entitled to separation pay computed under subsection (d)(1)
or (d)(2), as determined by the Secretary of the military department concerned, unless the
Secretary concerned determines that the conditions under which the officer is discharged or
separated do not warrant payment of such pay.

(3) Notwithstanding paragraphs (1) and (2), an officer discharged under any provision of
chapter 36 of this title for twice failing of selection for promotion to the next higher grade is not
entitled to separation pay under this section if either (or both) of those failures of selection for






promotion was by the action of a selection board to which the officer submitted a request in
writing not to be selected for promotion or who otherwise directly caused his nonselection
through written communication to the Board under section 614(b) of this title.

(4) Notwithstanding paragraphs (1) and (2), an officer who is subject to discharge under
any provision of chapter 36 of this title or under section 580 or 6383 of this title by reason of
having twice failed of selection for promotion to the next higher grade is not entitled to
separation pay under this section if that officer, after such second failure of selection for
promotion, is selected for, and declines, continuation on active duty for a period that is equal to
or more than the amount of service required to qualify the officer for retirement.

(b) REGULAR ENLISTED MEMBERS.—(1) A regular enlisted member of an armed force
who is discharged involuntarily or as the result of the denial of the reenlistment of the member
and who has completed six or more, but less than 20, years of active service immediately before
that discharge is entitled to separation pay computed under subsection (d) unless the Secretary
concerned determines that the conditions under which the member is discharged do not warrant
payment of such pay.

(2) Separation pay of an enlisted member shall be computed under paragraph (1) of
subsection (d), except that such pay shall be computed under paragraph (2) of such subsection in
the case of a member who is discharged under criteria prescribed by the Secretary of Defense.

(c) OTHER MEMBERS.—(1) Except as provided in paragraphs (2) and (3), a member of an
armed force other than a regular member who is discharged or released from active duty and who
has completed six or more, but fewer than 20, years of active service immediately before that
discharge or release is entitled to separation pay computed under subsection (d)(1) or (d)(2), as
determined by the Secretary concerned, if—

(A) the member's discharge or release from active duty is involuntary; or

(B) the member was not accepted for an additional tour of active duty for which he
volunteered.

(2) If the Secretary concerned determines that the conditions under which a member
described in paragraph (1) is discharged or separated do not warrant separation pay under this
section, that member is not entitled to that pay.

(3) A member described in paragraph (1) who was not on the active-duty list when
discharged or separated is not entitled to separation pay under this section unless such member
had completed at least six years of continuous active duty immediately before such discharge or
release. For purposes of this paragraph, a period of active duty is continuous if it is not
interrupted by a break in service of more than 30 days.

(4) In the case of an officer who is subject to discharge or release from active duty under
a law or regulation requiring that an officer who has failed of selection for promotion to the next
higher grade for the second time be discharged or released from active duty and who, after such
second failure of selection for promotion, is selected for, and declines, continuation on active
duty—

(A) if the period of time for which the officer was selected for continuation on active
duty is less than the amount of service that would be required to qualify the officer for
retirement, the officer's discharge or release from active duty shall be considered to be
involuntary for purposes of paragraph (1)(A); and





(B) if the period of time for which the officer was selected for continuation on active
duty is equal to or more than the amount of service that would be required to qualify the
officer for retirement, the officer's discharge or release from active duty shall not be
considered to be involuntary for the purposes of paragraph (1)(A).

(d) AMOUNT OF SEPARATION PAY.—The amount of separation pay which may be paid to
a member under this section is—

(1) 10 percent of the product of (A) his years of active service, and (B) 12 times the
monthly basic pay to which he was entitled at the time of his discharge or release from
active duty; or

(2) one-half of the amount computed under clause (1).

(e) REQUIREMENT FOR SERVICE IN READY RESERVE; EXCEPTIONS TO
ELiciBILITY.—(1)(A) As a condition of receiving separation pay under this section, a person
otherwise eligible for that pay shall be required to enter into a written agreement with the
Secretary concerned to serve in the Ready Reserve of a reserve component for a period of not
less than three years following the person's discharge or release from active duty. If the person
has a service obligation under section 651 of this title or under any other provision of law that is
not completed at the time the person is discharged or released from active duty, the three-year
obligation under this subsection shall begin on the day after the date on which the person
completes the person's obligation under such section or other provision of law.

(B) Each person who enters into an agreement referred to in subparagraph (A) who is
not already a Reserve of an armed force and who is qualified shall, upon such person’s
discharge or release from active duty, be enlisted or appointed, as appropriate, as a
Reserve and be transferred to a reserve component.

(2) A member who is discharged or released from active duty is not eligible for
separation pay under this section if the member-

(A) is discharged or released from active duty at his request;

(B) is discharged or released from active duty during an initial term of enlistment or
an initial period of obligated service, unless the member is an officer discharged or
released under the authority of section 647 of this title;

(C) is released from active duty for training; or

(D) upon discharge or release from active duty, is immediately eligible for retired or
retainer pay based on his military service.

(f) COUNTING FRACTIONAL YEARS OF SERVICE.—In determining a member's years of
active service for the purpose of computing separation pay under this section, each full month of
service that is in addition to the number of full years of service creditable to the member is
counted as one-twelfth of a year and any remaining fractional part of a month is disregarded.

(9) COORDINATION WITH OTHER SEPARATION OR SEVERANCE PAY BENEFITS.—A period
for which a member has previously received separation pay under this section or severance pay
or readjustment pay under any other provision of law based on service in the armed forces may
not be included in determining the years of service that may be counted in computing the
separation pay of the member under this section.





(h) COORDINATION WITH RETIRED OR RETAINER PAY AND DISABILITY COMPENSATION.—
(1) A member who has received separation pay under this section, or separation pay, severance
pay, or readjustment pay under any other provision of law, based on service in the armed forces,
and who later qualifies for retired or retainer pay under this title or title 14 shall have deducted
from each payment of such retired or retainer pay an amount, in such schedule of monthly
installments as the Secretary of Defense shall specify, taking into account the financial ability of
the member to pay and avoiding the imposition of undue financial hardship on the member and
member's dependents, until the total amount deducted is equal to the total amount of separation
pay, severance pay, and readjustment pay so paid.

(2) A member who has received separation pay under this section, or severance pay or
readjustment pay under any other provision of law, based on service in the armed forces shall not
be deprived, by reason of his receipt of such separation pay, severance pay, or readjustment pay,
of any disability compensation to which he is entitled under the laws administered by the
Department of Veterans Affairs, but there shall be deducted from that disability compensation an
amount equal to the total amount of separation pay, severance pay, and readjustment pay
received, less the amount of Federal income tax withheld from such pay (such withholding being
at the flat withholding rate for Federal income tax withholding, as in effect pursuant to
regulations prescribed under chapter 24 of the Internal Revenue Code of 1986). Notwithstanding
the preceding sentence, no deduction may be made from disability compensation for the amount
of any separation pay, severance pay, or readjustment pay received because of an earlier
discharge or release from a period of active duty if the disability which is the basis for that
disability compensation was incurred or aggravated during a later period of active duty.

(3) The Secretary of Defense, or the Secretary of Homeland Security with respect to the
Coast Guard when it is not operating as a service in Navy, may waive the requirement to repay
separation or severance pay under paragraph (1) if such Secretary determines that recovery
would be against equity and good conscience or would be contrary to the best interests of the
United States.

(i) SPECIAL RULE FOR MEMBERS RECEIVING SOLE SURVIVORSHIP DISCHARGE.—(1) A
member of the armed forces who receives a sole survivorship discharge shall be entitled to
separation pay under this section even though the member has completed less than six years of
active service immediately before that discharge. Subsection (e) shall not apply to a member who
receives a sole survivorship discharge.

(2) The amount of the separation pay to be paid to a member pursuant to this subsection
shall be based on the years of active service actually completed by the member before the
member's sole survivorship discharge.

(3) In this subsection, the term “sole survivorship discharge” means the separation of a
member from the armed forces, at the request of the member, pursuant to the Department of
Defense policy permitting the early separation of a member who is the only surviving child in a
family in which-

(A) the father or mother or one or more siblings-

(i) served in the armed forces; and

(i) was killed, died as a result of wounds, accident, or disease, is in a captured or
missing in action status, or is permanently 100 percent disabled or hospitalized on a
continuing basis (and is not employed gainfully because of the disability or
hospitalization); and





(B) the death, status, or disability did not result from the intentional misconduct or
willful neglect of the parent or sibling and was not incurred during a period of
unauthorized absence.

(J) REGULATIONS; CREDITING OF OTHER COMMISSIONED SERVICE.—(1) The Secretary of
Defense shall prescribe regulations, which shall be uniform for the Army, Navy, Air Force, and

Marine Corps, for the administration of this section.
(2) Active commissioned service in the National Oceanic and Atmospheric
Administration or the Public Health Service shall be credited as active service in the armed

forces for the purposes of this section.
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