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TITLE XXIX—DEFENSE BASE CLOSURE AND REALIGNMENT
SEC. 2901. SHORT TITLE AND PURPOSE.

(a) SHORT TITLE.—This title may be cited as the “Defense Base Closure and Realignment
Act of 2015”.

(b) PurRPOSE.—The purpose of this title is to provide a fair process that will result in the
timely closure and realignment of military installations inside the United States.

SEC. 2902. THE COMMISSION.

(a) ESTABLISHMENT.—There is established an independent commission to be known as
the “Defense Base Closure and Realignment Commission”.

(b) DuTies.—The Commission shall carry out the duties specified for it in this title.

(c) APPOINTMENT.—(1)(A) The Commission shall be composed of nine members
appointed by the President, by and with the advice and consent of the Senate.

(B) Subject to the certifications required under section 2903(b), the President may
commence a round for the selection of military installations for closure and realignment under
this title in 2017 by transmitting to the Senate, not later than March 1, 2017 nominations for
appointment to the Commission.

(C) If the President does not transmit to Congress the nominations for appointment to the
Commission on or before the date specified, the process by which military installations may be
selected for closure or realignment under this title with respect to that year shall be terminated.

(2) In selecting individuals for nominations for appointments to the Commission, the
President should consult with—

(A) the Speaker of the House of Representatives concerning the appointment of
two members;

(B) the majority leader of the Senate concerning the appointment of two
members;

(C) the minority leader of the House of Representatives concerning the
appointment of one member; and

(D) the minority leader of the Senate concerning the appointment of one member.

(3) At the time the President nominates individuals for appointment to the Commission
for each session of Congress referred to in paragraph (1)(B), the President shall designate one
such individual who shall serve as Chairman of the Commission.

(d) TERMS.—(1) Except as provided in paragraph (2), each member of the Commission
shall serve until the adjournment of Congress sine die for the session during which the member
was appointed to the Commission.

(2) The Chairman of the Commission shall serve until the confirmation of a successor.

(e) MEeTINGS.—(1) The Commission shall meet only during calendar year 2017.
(2)(A) Each meeting of the Commission, other than meetings in which classified





information is to be discussed, shall be open to the public.
(B) All the proceedings, information, and deliberations of the Commission shall be open,
upon request, to the following:

(i) The Chairman and the ranking minority party member of the Subcommittee on
Readiness and Management Support of the Committee on Armed Services of the Senate,
or such other members of the Subcommittee designated by such Chairman or ranking
minority party member.

(if) The Chairman and the ranking minority party member of the Subcommittee
on Readiness of the Committee on Armed Services of the House of Representatives, or
such other members of the Subcommittee designated by such Chairman or ranking
minority party member.

(iii) The Chairmen and ranking minority party members of the subcommittees
with jurisdiction for military construction of the Committees on Appropriations of the
Senate and of the House of Representatives, or such other members of the subcommittees
designated by such Chairmen or ranking minority party members.

(F) VAcANCIES.—A vacancy in the Commission shall be filled in the same manner as the
original appointment, but the individual appointed to fill the vacancy shall serve only for the
unexpired portion of the term for which the individual's predecessor was appointed.

(g) PAY AND TRAVEL EXPENSES.—(1)(A) Each member, other than the Chairman, shall
be paid at a rate equal to the daily equivalent of the minimum annual rate of basic pay payable
for level 1V of the Executive Schedule under section 5315 of title 5, United States Code, for each
day (including travel time) during which the member is engaged in the actual performance of
duties vested in the Commission.

(B) The Chairman shall be paid for each day referred to in subparagraph (A) at a rate
equal to the daily equivalent of the minimum annual rate of basic pay payable for level 111 of the
Executive Schedule under section 5314, of title 5, United States Code.

(2) Members shall receive travel expenses, including per diem in lieu of subsistence, in
accordance with sections 5702 and 5703 of title 5, United States Code.

(h) DIRECTOR OF STAFF.—(1) The Commission shall, without regard to section 5311 of
title 5, United States Code, appoint a Director who has not served on active duty in the Armed
Forces or as a civilian employee of the Department of Defense during the one-year period
preceding the date of such appointment.

(2) The Director shall be paid at the rate of basic pay payable for level IV of the
Executive Schedule under section 5315 of title 5, United States Code.

(i) STaFr.—(1) Subject to paragraphs (2) and (3), the Director, with the approval of the
Commission, may appoint and fix the pay of additional personnel.

(2) The Director may make such appointments without regard to the provisions of title 5,
United States Code, governing appointments in the competitive service, and any personnel so
appointed may be paid without regard to the provisions of chapter 51 and subchapter 111 of
chapter 53 of that title relating to classification and General Schedule pay rates, except that an
individual so appointed may not receive pay in excess of the annual rate of basic pay payable for
GS-15 of the General Schedule.
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(3)(A) Not more than one-third of the personnel employed by or detailed to the
Commission may be on detail from the Department of Defense.

(B)(i) Not more than one-fifth of the professional analysts of the Commission staff may
be persons detailed from the Department of Defense to the Commission.

(if) No person detailed from the Department of Defense to the Commission may be
assigned as the lead professional analyst with respect to a military department or defense agency.

(C) A person may not be detailed from the Department of Defense to the Commission if,
within 12 months before the detail is to begin, that person participated personally and
substantially in any matter within the Department of Defense concerning the preparation of
recommendations for closures or realignments of military installations.

(D) No member of the Armed Forces, and no officer or employee of the Department of
Defense, may—

(i) prepare any report concerning the effectiveness, fitness, or efficiency of the
performance on the staff of the Commission of any person detailed from the Department
of Defense to that staff;

(ii) review the preparation of such a report; or

(iii) approve or disapprove such a report.

(4) Upon request of the Director, the head of any Federal department or agency may
detail any of the personnel of that department or agency to the Commission to assist the
Commission in carrying out its duties under this title.

(5) The Comptroller General of the United States shall provide assistance, including the
detailing of employees, to the Commission in accordance with an agreement entered into with
the Commission.

(6) The following restrictions relating to the personnel of the Commission shall apply
during the period beginning January 1, 2018 and ending April 15, 2018:

(A) There may not be more than 15 persons on the staff at any one time.

(B) The staff may perform only such functions as are necessary to prepare for the
transition to new membership on the Commission in the following year.

(C) No member of the Armed Forces and no employee of the Department of
Defense may serve on the staff.

(j) OTHER AUTHORITY.—(1) The Commission may procure by contract, to the extent
funds are available, the temporary or intermittent services of experts or consultants pursuant to
section 3109 of title 5, United States Code.

(2) The Commission may lease space and acquire personal property to the extent funds
are available.

(K) FUNDING.—(1) There are authorized to be appropriated to the Commission such funds
as are necessary to carry out its duties under this title. Such funds shall remain available until
expended.

&2) If no funds are appropriated to the Commission by the end of the second session of
the 114" Congress, the Secretary of Defense may transfer to the Commission for purposes of its
activities under this title in that year such funds as the Commission may require to carry out such
activities. The Secretary may transfer funds under the preceding sentence from any funds
available to the Secretary. Funds so transferred shall remain available to the Commission for
such purposes until expended.
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(I) TERMINATION.—The Commission shall terminate on April 15, 2018.

(m) PROHIBITION AGAINST RESTRICTING COMMUNICATIONS.—Section 1034 of title 10,

United States Code, shall apply with respect to communications with the Commission.

SEC. 2903. PROCEDURE FOR MAKING RECOMMENDATIONS FOR BASE

CLOSURES AND REALIGNMENTS.

(a) FORCE-STRUCTURE PLAN AND INFRASTRUCTURE INVENTORY.—

(1) PREPARATION AND SUBMISSION.—AS part of the budget justification
documents submitted to Congress in support of the budget for the Department of Defense
for fiscal year 2017, the Secretary shall submit to Congress the following:

(A) A force-structure plan for the Armed Forces based on an assessment
by the Secretary of the probable threats to the national security during the 20-year
period beginning with that fiscal year, the probable end-strength levels and major
military force units (including land force divisions, carrier and other major
combatant vessels, air wings, and other comparable units) needed to meet these
threats, and the anticipated levels of funding that will be available for national
defense purposes during such period.

(B) A comprehensive inventory of military installations world-wide for
each military department, with specifications of the number and type of facilities
in the active and reserve forces of each military department.

(2) RELATIONSHIP OF PLAN AND INVENTORY.—Using the force-structure plan and
infrastructure inventory prepared under paragraph (1), the Secretary shall prepare (and
include as part of the submission of such plan and inventory) the following:

(A) A description of the infrastructure necessary to support the force
structure described in the force-structure plan.

(B) A discussion of categories of excess infrastructure and infrastructure
capacity.

(C) An economic analysis of the effect of the closure or realignment of
military installations to reduce excess infrastructure.

(3) SPECIAL CONSIDERATIONS.—In determining the level of necessary versus
excess infrastructure under paragraph (2), the Secretary shall consider the following:

(A) The anticipated continuing need for and availability of military
installations outside the United States, taking into account current restrictions on
the use of military installations outside the United States and the potential for
future prohibitions or restrictions on the use of such military installations.

(B) Any efficiencies that may be gained from joint tenancy by more than
one branch of the Armed Forces at a military installation.

(4) REVISION.—The Secretary may revise the force-structure plan and
infrastructure inventory; If the Secretary makes such a revision, the Secretary shall
submit the revised plan or inventory to Congress not later than March 15" of the year
following the year in which such plan was first submitted. For purposes of selecting
military installations for closure or realignment under this title in the year in which a
revision is submitted, no revision of the force-structure plan or infrastructure inventory is





O©CoOoO~NO UL WN P

authorized after that date.

(b) CERTIFICATION OF NEED FOR FURTHER CLOSURES AND REALIGNMENTS.—

(1) CERTIFICATION REQUIRED—ON the basis of the force-structure plan and
infrastructure inventory prepared under subsection (a) and the descriptions and economic
analysis prepared under such subsection, the Secretary shall include as part of the
submission of the plan and inventory—

(A) a certification regarding whether the need exists for the closure or
realignment of additional military installations; and

(B) if such need exists, a certification that the additional round of closures
and realignments would result in annual net savings for each of the military de-
partments beginning not later than six years following the commencement of such
closures and realignments.

(2) EFFECT OF FAILURE TO CERTIFY.—If the Secretary does not include the
certifications referred to in paragraph (1), the President may not commence a round for
the selection of military installations for closure and realignment under this title in the
year following submission of the force-structure plan and infrastructure inventory.

(c) COMPTROLLER GENERAL EVALUATION.—
(1) EVALUATION REQUIRED.—If the certification is provided under subsection (b),
the Comptroller General shall prepare an evaluation of the following:

(A) The force-structure plan and infrastructure inventory prepared under
subsection (a) and the final selection criteria specified in paragraph (d), including
an evaluation of the accuracy and analytical sufficiency of such plan, inventory,
and criteria.

(B) The need for the closure or realignment of additional military
installations.

(2) SuBmissioN.—The Comptroller General shall submit the evaluation to
Congress not later than 60 days after the date on which the force-structure plan and infra-
structure inventory are submitted to Congress.

(d) FINAL SELECTION CRITERIA.—

(1) IN GENERAL.—The final criteria to be used by the Secretary in making
recommendations for the closure or realignment of military installations inside the United
States under this title in 2017 shall be the military value and other criteria specified in
paragraphs (2) and (3).

(2) MILITARY VALUE CRITERIA.—The military value criteria are as follows:

(A) The current and future mission capabilities and the impact on
operational readiness of the total force of the Department of Defense, including
the impact on joint warfighting, training, and readiness.

(B) The availability and condition of land, facilities, and associated
airspace (including training areas suitable for maneuver by ground, naval, or air
forces throughout a diversity of climate and terrain areas and staging areas for the
use of the Armed Forces in homeland defense missions) at both existing and
potential receiving locations.

(C) The ability to accommodate contingency, mobilization, surge, and
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future total force requirements at both existing and potential receiving locations to

support operations and training.

(D) The cost of operations and the manpower implications.

(3) OTHER CRITERIA.—The other criteria that the Secretary shall use in making
recommendations for the closure or realignment of military installations inside the United
States under this title in 2017 are as follows:

(A) The extent and timing of potential costs and savings, including the
number of years, beginning with the date of completion of the closure or
realignment, for the savings to exceed the costs.

(B) The economic impact on existing communities in the vicinity of
military installations.

(C) The ability of the infrastructure of both the existing and potential
receiving communities to support forces, missions, and personnel.

(D) The environmental impact, including the impact of costs related to
potential environmental restoration, waste management, and environmental
compliance activities.

(e) PRIORITY GIVEN TO MILITARY VALUE.—The Secretary shall give priority
consideration to the military value criteria specified in subsection (d)(2) in the making of
recommendations for the closure or realignment of military installations.

(F) EFFECT ON DEPARTMENT AND OTHER AGENCY CosTS.—The selection criteria relating
to the cost savings or return on investment from the proposed closure or realignment of military
installations shall take into account the effect of the proposed closure or realignment on the costs
of any other activity of the Department of Defense or any other Federal agency that may be
required to assume responsibility for activities at the military installations.

(9) RELATION TO OTHER MATERIALS.—The final selection criteria specified in this
section shall be the only criteria to be used, along with the force-structure plan and infrastructure
inventory referred to in subsection (a), in making recommendations for the closure or
realignment of military installations inside the United States under this title in 2017.

(h) DoD RECOMMENDATIONS.—(1) If the Secretary makes the certifications required
under subsection (b), the Secretary shall, by no later than May 12, 2017, publish in the Federal
Register and transmit to the congressional defense committees and to the Commission a list of
the military installations inside the United States that the Secretary recommends for closure or
realignment on the basis of the force-structure plan and infrastructure inventory prepared by the
Secretary under subsection (a) and the final selection criteria specified in subsection (d) that are
applicable to the year concerned.

(2) The Secretary shall include, with the list of recommendations published and
transmitted pursuant to paragraph (1), a summary of the selection process that resulted in the
recommendation for each installation, including a justification for each recommendation. The
Secretary shall transmit the matters referred to in the preceding sentence not later than 7 days
after the date of the transmittal to the congressional defense committees and the Commission of
the list referred to in paragraph (1).

(3)(A) In considering military installations for closure or realignment, the Secretary shall
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consider all military installations inside the United States equally without regard to whether the
installation has been previously considered or proposed for closure or realignment by the
Department.

(B) In considering military installations for closure or realignment, the Secretary may not
take into account for any purpose any advance conversion planning undertaken by an affected
community with respect to the anticipated closure or realignment of an installation.

(C) For purposes of subparagraph (B), in the case of a community anticipating the
economic effects of a closure or realignment of a military installation, advance conversion
planning—

(i) shall include community adjustment and economic diversification planning
undertaken by the community before an anticipated selection of a military installation in
or near the community for closure or realignment; and

(i) may include the development of contingency redevelopment plans, plans for
economic development and diversification, and plans for the joint use (including civilian
and military use, public and private use, civilian dual use, and civilian shared use) of the
property or facilities of the installation after the anticipated closure or realignment.

(D) In making recommendations to the Commission, the Secretary shall consider any
notice received from a local government in the vicinity of a military installation that the
government would approve of the closure or realignment of the installation,

(E) Notwithstanding the requirement in subparagraph (D), the Secretary shall make the
recommendations referred to in that subparagraph based on the force-structure plan,
infrastructure inventory, and final selection criteria otherwise applicable to such
recommendations.

(F) The recommendations shall include a statement of the result of the consideration of
any notice described in subparagraph (D) that is received with respect to a military installation
covered by such recommendations. The statement shall set forth the reasons for the result.

(4) In addition to making all information used by the Secretary to prepare the
recommendations under this subsection available to Congress (including any committee or
member of Congress), the Secretary shall also make such information available to the
Commission and the Comptroller General of the United States.

(5)(A) Each person referred to in subparagraph (B), when submitting information to the
Secretary of Defense or the Commission concerning the closure or realignment of a military
installation, shall certify that such information is accurate and complete to the best of that
persons knowledge and belief.

(B) Subparagraph (A) applies to the following persons:

(i) The Secretaries of the military departments.

(if) The heads of the Defense Agencies.

(iii) Each person who is in a position the duties of which include personal and
substantial involvement in the preparation and submission of information and
recommendations concerning the closure or realignment of military installations, as
designated in regulations which the Secretary of Defense shall prescribe, regulations
which the Secretary of each military department shall prescribe for personnel within that
military department, or regulations which the head of each Defense Agency shall
prescribe for personnel within that Defense Agency.

(6) Any information provided to the Commission by a person described in paragraph
(5)(B) shall also be submitted to the Senate and the House of Representatives to be made
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available to the Members of the House concerned in accordance with the rules of that House.
The information shall be submitted to the Senate and House of Representatives within 48 hours
after the submission of the information to the Commission.

(i) REVIEW AND RECOMMENDATIONS BY THE COMMISSION.—(1) After receiving the
recommendations from the Secretary pursuant to subsection (h) for any year, the Commission
shall conduct public hearings on the recommendations. All testimony before the Commission at a
public hearing conducted under this paragraph shall be presented under oath.

(2)(A) The Commission shall, by no later than October 1 of each year in which the
Secretary transmits recommendations to it pursuant to subsection (h), transmit to the President a
report containing the Commission's findings and conclusions based on a review and analysis of
the recommendations made by the Secretary, together with the Commission's recommendations
for closures and realignments of military installations inside the United States.

(B) Subject to subparagraphs (C) and (E), in making its recommendations, the
Commission may make changes in any of the recommendations made by the Secretary if the
Commission determines that the Secretary deviated substantially from the force-structure plan
and final criteria referred to in subsection (d)(1) in making recommendations.

(C) In the case of a change described in subparagraph (D) in the recommendations made
by the Secretary, the Commission may make the change only if—

(i) the Commission—

(1) makes the determination required by subparagraph (B);

(11) determines that the change is consistent with the force-structure plan
and final criteria referred to in subsection (d)(1);

(1) publishes a notice of the proposed change in the Federal Register not
less than 45 days before transmitting its recommendations to the President
pursuant to subparagraph (A); and

(V) conducts public hearings on the proposed change;

(ii) at least two members of the Commission visit the military installation before
the date of the transmittal of the report; and

(iii) the decision of the Commission to make the change is supported by at least
seven members of the Commission.

(D) Subparagraph (C) shall apply to a change by the Commission in the Secretary's
recommendations that would—

(i) add a military installation to the list of military installations recommended by
the Secretary for closure;

(ii) add a military installation to the list of military installations recommended by
the Secretary for realignment; or

(iii) increase the extent of a realignment of a particular military installation
recommended by the Secretary.

(E) The Commission may not consider making a change in the recommendations of the
Secretary that would add a military installation to the Secretary’s list of installations
recommended for closure or realignment unless, in addition to the requirements of subparagraph
(C)—

(i) the Commission provides the Secretary with at least a 15-day period, before
making the change, in which to submit an explanation of the reasons why the installation
was not included on the closure or realignment list by the Secretary; and
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(ii) the decision to add the installation for Commission consideration is supported
by at least seven members of the Commission.

(F) In making recommendations under this paragraph, the Commission may not take into
account for any purpose any advance conversion planning undertaken by an affected community
with respect to the anticipated closure or realignment of a military installation.

(3) The Commission shall explain and justify in its report submitted to the President
pursuant to paragraph (2) any recommendation made by the Commission that is different from
the recommendations made by the Secretary pursuant to subsection (h). The Commission shall
transmit a copy of such report to the congressional defense committees on the same date on
which it transmits its recommendations to the President under paragraph (2).

(4) After October 1 of each year in which the Commission transmits recommendations to
the President under this subsection, the Commission shall promptly provide, upon request, to any
Member of Congress information used by the Commission in making its recommendations.

(5) The Comptroller General of the United States shall—

(A) assist the Commission, to the extent requested, in the Commission's review

and analysis of the recommendations made by the Secretary pursuant to subsection (h);

and

(B) by no later than July 1 of each year in which the Secretary makes such

recommendations, transmit to the Congress and to the Commission a report containing a

detailed analysis of the Secretary's recommendations and selection process.

(1) Review BY THE PRESIDENT.—(1) The President shall, by no later than October 15 of
each year in which the Commission makes recommendations under subsection (i), transmit to the
Commission and to the Congress a report containing the President's approval or disapproval of
the Commission's recommendations.

(2) If the President approves all the recommendations of the Commission, the President
shall transmit a copy of such recommendations to the Congress, together with a certification of
such approval.

(3) If the President disapproves the recommendations of the Commission, in whole or in
part, the President shall transmit to the Commission and the Congress the reasons for that
disapproval. The Commission shall then transmit to the President, by no later than November 18
of the year concerned, a revised list of recommendations for the closure and realignment of
military installations.

(4) If the President approves all of the revised recommendations of the Commission
transmitted to the President under paragraph (3), the President shall transmit a copy of such
revised recommendations to the Congress, together with a certification of such approval.

(5) If the President does not transmit to the Congress an approval and certification
described in paragraph (2) or (4) by December 2 of any year in which the Commission has
transmitted recommendations to the President under this title, the process by which military
installations may be selected for closure or realignment under this title with respect to that year
shall be terminated.

SEC. 2904. CLOSURE AND REALIGNMENT OF MILITARY INSTALLATIONS.

(@) IN GENERAL.—Subject to subsection (b), the Secretary shall—
(1) close all military installations recommended for closure by the Commission in
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each report transmitted to the Congress by the President pursuant to section 2903(j);

(2) realign all military installations recommended for realignment by such
Commission in each such report;

(3) carry out the privatization in place of a military installation recommended for
closure or realignment by the Commission only if privatization in place is a method of
closure or realignment of the military installation specified in the recommendations of the
Commission in such report and is determined by the Commission to be the most cost-
effective method of implementation of the recommendation;

(4) initiate all such closures and realignments no later than two years after the date
on which the President transmits a report to the Congress pursuant to section 2903(j)
containing the recommendations for such closures or realignments; and

(5) complete all such closures and realignments no later than the end of the six-
year period beginning on the date on which the President transmits the report pursuant to
section 2903(j) containing the recommendations for such closures or realignments.

(b) CONGRESSIONAL Di1sAPPROVAL.—(1) The Secretary may not carry out any closure or
realignment recommended by the Commission in a report transmitted from the President
pursuant to section 2903(j) if a joint resolution is enacted, in accordance with the provisions of
section 2908, disapproving such recommendations of the Commission before the earlier of—

(A) the end of the 45-day period beginning on the date on which the President
transmits such report; or
(B) the adjournment of Congress sine die for the session during which such report

IS transmitted.

(2) For purposes of paragraph (1) of this subsection and subsections (a) and (c) of section
2908, the days on which either House of Congress is not in session because of adjournment of
more than three days to a day certain shall be excluded in the computation of a period.

SEC. 2905. IMPLEMENTATION.

(@) IN GENERAL.—(1) In closing or realigning any military installation under this title, the
Secretary may—

(A) take such actions as may be necessary to close or realign any military
installation, including the acquisition of such land, the construction of such replacement
facilities, the performance of such activities, and the conduct of such advance planning
and design as may be required to transfer functions from a military installation being
closed or realigned to another military installation, and may use for such purpose funds in
the Account or funds appropriated to the Department of Defense for use in planning and
design, minor construction, or operation and maintenance;

(B) provide—

(1) economic adjustment assistance to any community located near a
military installation being closed or realigned, and
(if) community planning assistance to any community located near a
military installation to which functions will be transferred as a result of the
closure or realignment of a military installation,
if the Secretary of Defense determines that the financial resources available to the
community (by grant or otherwise) for such purposes are inadequate, and may use for
such purposes funds in the Account or funds appropriated to the Department of Defense

10
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for economic adjustment assistance or community planning assistance;

(C) carry out activities for the purposes of environmental restoration and
mitigation at any such installation, and shall use for such purposes funds in the Account.
(D) provide outplacement assistance to civilian employees employed by the

Department of Defense at military installations being closed or realigned, and may use

for such purpose funds in the Account or funds appropriated to the Department of

Defense for outplacement assistance to employees; and

(E) reimburse other Federal agencies for actions performed at the request of the

Secretary with respect to any such closure or realignment, and may use for such purpose

funds in the Account or funds appropriated to the Department of Defense and available

for such purpose.

(2) In carrying out any closure or realignment under this title, the Secretary shall ensure
that environmental restoration of any property made excess to the needs of the Department of
Defense as a result of such closure or realignment be carried out as soon as possible with funds
available for such purpose.

(b) MANAGEMENT AND DISPOSAL OF PROPERTY.—(1) The Administrator of General
Services shall delegate to the Secretary of Defense, with respect to excess and surplus real
property, facilities, and personal property located at a military installation closed or realigned
under this title—

(A) the authority of the Administrator to utilize excess property under subchapter

Il of chapter 5 of title 40, United States Code;

(B) the authority of the Administrator to dispose of surplus property under
subchapter I11 of chapter 5 of title 40, United States Code;
(C) the authority to dispose of surplus property for public airports under sections

47151 through 47153 of title 49, United States Code; and

(D) the authority of the Administrator to determine the availability of excess or
surplus real property for wildlife conservation purposes in accordance with the Act of

May 19, 1948 (16 U.S.C. 667b).

(2)(A) Subject to subparagraph (B) and paragraphs (3), (4), (5), and (6), the Secretary of
Defense shall exercise the authority delegated to the Secretary pursuant to paragraph (1) in
accordance with—

(1) all regulations governing the utilization of excess property and the disposal of
surplus property under subtitle 1 of title 40, United States Code; and
(ii) all regulations governing the conveyance and disposal of property under

section 13(g) of the Surplus Property Act of 1944 (50 U.S.C. App. 1622(Q)).

(B) The Secretary may, with the concurrence of the Administrator of General Services—
(i) prescribe general policies and methods for utilizing excess property and
disposing of surplus property pursuant to the authority delegated under paragraph (1); and

(ii) issue regulations relating to such policies and methods, which shall supersede
the regulations referred to in subparagraph (A) with respect to that authority.

(C) The Secretary of Defense may transfer real property or facilities located at a military
installation to be closed or realigned under this title, with or without reimbursement, to a military
department or other entity (including a nonappropriated fund instrumentality) within the
Department of Defense or the Coast Guard.

(D) Before any action may be taken with respect to the disposal of any surplus real

11
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property or facility located at any military installation to be closed or realigned under this title,
the Secretary of Defense shall consult with the Governor of the State and the heads of the local
governments concerned for the purpose of considering any plan for the use of such property by
the local community concerned.

(E) If a military installation to be closed, realigned, or placed in an inactive status under
this title includes a road used for public access through, into, or around the installation, the
Secretary of Defense shall consult with the Governor of the State and the heads of the local
governments concerned or the purpose of considering the continued availability of the road for
public use after the installation is closed, realigned, or placed in an inactive status.

(3)(A) Not later than 6 months after the date of approval of the closure or realignment of
a military installation under this title, the Secretary, in consultation with the redevelopment
authority with respect to the installation, shall—

(1) inventory the personal property located at the installation; and

(ii) identify the items (or categories of items) of such personal property that the
Secretary determines to be related to real property and anticipates will support the
implementation of the redevelopment plan with respect to the installation.

(B) If no redevelopment authority referred to in subparagraph (A) exists with respect to
an installation, the Secretary shall consult with—

(1) the local government in whose jurisdiction the installation is wholly located; or

(i) a local government agency or State government agency designated for the
purpose of such consultation by the chief executive officer of the State in which the
installation is located.

(C)(i) Except as provided in subparagraphs (E) and (F), the Secretary may not carry out
any of the activities referred to in clause (ii) with respect to an installation referred to in that
clause until the earlier of—

(1) one week after the date on which the redevelopment plan for the
installation is submitted to the Secretary;

(11) the date on which the redevelopment authority notifies the Secretary
that it will not submit such a plan;

(1) twenty-four months after the date of approval of the closure or
realignment of the installation; or

(V) ninety days before the date of the closure or realignment of the
installation.

(ii) The activities referred to in clause (i) are activities relating to the closure or
realignment of an installation to be closed or realigned under this title as follows:

() The transfer from the installation of items of personal property at the
installation identified in accordance with subparagraph (A).

(1) The reduction in maintenance and repair of facilities or equipment located at
the installation below the minimum levels required to support the use of such facilities or
equipment for nonmilitary purposes.

(D) Except as provided in paragraph (4), the Secretary may not transfer items of personal
property located at an installation to be closed or realigned under this title to another installation,
or dispose of such items, if such items are identified in the redevelopment plan for the
installation as items essential to the reuse or redevelopment of the installation. In connection
with the development of the redevelopment plan for the installation, the Secretary shall consult
with the entity responsible for developing the redevelopment plan to identify the items of
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personal property located at the installation, if any, that the entity desires to be retained at the
installation for reuse or redevelopment of the installation.

(E) This paragraph shall not apply to any personal property located at an installation to be
closed or realigned under this title if the property—

(1) is required for the operation of a unit, function, component, weapon, or
weapons system at another installation;

(it) is uniquely military in character, and is likely to have no civilian use (other
than use for its material content or as a source of commonly used components);

(iii) is not required for the reutilization or redevelopment of the installation (as
jointly determined by the Secretary and the redevelopment authority);

(iv) is stored at the installation for purposes of distribution (including spare parts
or stock items); or

(v)(I) meets known requirements of an authorized program of another Federal
department or agency for which expenditures for similar property would be necessary,
and (1) is the subject of a written request by the head of the department or agency.

(F) Notwithstanding subparagraphs (C)(i) and (D), the Secretary may carry out any
activity referred to in subparagraph (C)(ii) or (D) if the Secretary determines that the carrying out
of such activity is in the national security interest of the United States.

(4)(A) The Secretary may transfer real property and personal property located at a
military installation to be closed or realigned under this title to the redevelopment authority with
respect to the installation for purposes of job generation on the installation.

(B) The transfer of property located at a military installation under subparagraph (A) may
be for consideration at or below the estimated fair market value or without consideration. The
determination of such consideration may account for the economic conditions of the local
affected community and the estimated costs to redevelop the property. The Secretary may accept,
as consideration, a share of the revenues that the redevelopment authority receives from third-
party buyers or lessees from sales and long-term leases of the conveyed property, consideration
in kind (including goods and services), real property and improvements, or such other
consideration as the Secretary considers appropriate. The transfer of property located at a
military installation under subparagraph (A) may be made for consideration below the estimated
fair market value or without consideration only if the redevelopment authority with respect to the
installation—

(i) agrees that the proceeds from any sale or lease of the property (or any portion
thereof) received by the redevelopment authority during at least the first seven years after
the date of the initial transfer of property under subparagraph (A) shall be used to support
the economic redevelopment of, or related to, the installation; and

(i) executes the agreement for transfer of the property and accepts control of the
property within a reasonable time after the date of the property disposal record of
decision or finding of no significant impact under the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.).

(C) For purposes of subparagraph (B)(i), the use of proceeds from a sale or lease
described in such subparagraph to pay for, or offset the costs of, public investment on or related
to the installation for any of the following purposes shall be considered a use to support the
economic redevelopment of, or related to, the installation:

(i) Road construction.

(i) Transportation management facilities.
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(iii) Storm and sanitary sewer construction.

(iv) Police and fire protection facilities and other public facilities.

(v) Utility construction.

(vi) Building rehabilitation.

(vii) Historic property preservation.

(viii) Pollution prevention equipment or facilities.

(ix) Demolition.

(x) Disposal of hazardous materials generated by demolition.

(xi) Landscaping, grading, and other site or public improvements.

(xii) Planning for or the marketing of the development and reuse of the
installation.

(D) The Secretary may recoup from a redevelopment authority such portion of the
proceeds from a sale or lease described in subparagraph (B) as the Secretary determines
appropriate if the redevelopment authority does not use the proceeds to support economic
redevelopment of, or related to, the installation for the period specified in subparagraph (B).

(E)(i) The Secretary may transfer real property at an installation approved for closure or
realignment under this title (including property at an installation approved for realignment which
will be retained by the Department of Defense or another Federal agency after realignment) to
the redevelopment authority for the installation if the redevelopment authority agrees to lease,
directly upon transfer, one or more portions of the property transferred under this subparagraph
to the Secretary or to the head of another department or agency of the Federal Government.
Subparagraph (B) shall apply to a transfer under this subparagraph.

(i) A lease under clause (i) shall be for a term of not to exceed 50 years, but may provide
for options for renewal or extension of the term by the department or agency concerned.

(iii) A lease under clause (i) may not require rental payments by the United States.

(iv) A lease under clause (i) shall include a provision specifying that if the department or
agency concerned ceases requiring the use of the leased property before the expiration of the
term of the lease, the remainder of the lease term may be satisfied by the same or another
department or agency of the Federal Government using the property for a use similar to the use
under the lease. Exercise of the authority provided by this clause shall be made in consultation
with the redevelopment authority concerned.

(v) Notwithstanding clause (iii), if a lease under clause (i) involves a substantial portion
of the installation, the department or agency concerned may obtain facility services for the leased
property and common area maintenance from the redevelopment authority or the redevelopment
authority's assignee as a provision of the lease. The facility services and common area
maintenance shall be provided at a rate no higher than the rate charged to non-Federal tenants of
the transferred property. Facility services and common area maintenance covered by the lease
shall not include—

() municipal services that a State or local government is required by law to
provide to all landowners in its jurisdiction without direct charge; or
(1) firefighting or security-guard functions.

(F) The transfer of personal property under subparagraph (A) shall not be subject to the
provisions of subchapters Il and I11 of chapter 5 of title 40, United States Code, if the Secretary
determines that the transfer of such property is necessary for the effective implementation of a
redevelopment plan with respect to the installation at which such property is located.

(G) The provisions of section 120(h) of the Comprehensive Environmental Response,
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Compensation, and Liability Act of 1980 (42 U.S.C. 9620(h)) shall apply to any transfer of real
property under this paragraph.

(H) The Secretary may require any additional terms and conditions in connection with a
transfer under this paragraph as such Secretary considers appropriate to protect the interests of
the United States.

(5)(A) Except as provided in subparagraphs (B) and (C), the Secretary shall take such
actions as the Secretary determines necessary to ensure that final determinations under paragraph
(1) regarding whether another department or agency of the Federal Government has identified a
use for any portion of a military installation to be closed or realigned under this title, or will
accept transfer of any portion of such installation, are made not later than 6 months after the date
of approval of closure or realignment of that installation.

(B) The Secretary may, in consultation with the redevelopment authority with respect to
an installation, postpone making the final determinations referred to in subparagraph (A) with
respect to the installation for such period as the Secretary determines appropriate if the Secretary
determines that such postponement is in the best interests of the communities affected by the
closure or realignment of the installation.

(C)(i) Before acquiring non-Federal real property as the location for a new or
replacement Federal facility of any type, the head of the Federal agency acquiring the property
shall consult with the Secretary regarding the feasibility and cost advantages of using Federal
property or facilities at a military installation closed or realigned or to be closed or realigned
under this title as the location for the new or replacement facility. In considering the availability
and suitability of a specific military installation, the Secretary and the head of the Federal agency
involved shall obtain the concurrence of the redevelopment authority with respect to the
installation and comply with the redevelopment plan for the installation.

(if) Not later than 30 days after acquiring non-Federal real property as the location for a
new or replacement Federal facility, the head of the Federal agency acquiring the property shall
submit to Congress a report containing the results of the consultation under clause (i) and the
reasons why military installations referred to in such clause that are located within the area to be
served by the new or replacement Federal facility or within a 200-mile radius of the new or
replacement facility, whichever area is greater, were considered to be unsuitable or unavailable
for the site of the new or replacement facility.

(6)(A) The disposal of buildings and property located at installations approved for closure
or realignment under this title shall be carried out in accordance with this paragraph.

(B)(i) Not later than the date on which the Secretary of Defense completes the final
determinations referred to in paragraph (5) relating to the use or transferability of any portion of
an installation covered by this paragraph, the Secretary shall—

(1) identify the buildings and property at the installation for which the Department
of Defense has a use, for which another department or agency of the Federal Government
has identified a use, or of which another department or agency will accept a transfer;

(11) take such actions as are necessary to identify any building or property at the
installation not identified under subclause (1) that is excess property or surplus property;

(111) submit to the Secretary of Housing and Urban Development and to the
redevelopment authority for the installation (or the chief executive officer of the State in
which the installation is located if there is no redevelopment authority for the installation
at the completion of the determination described in the stem of this sentence) information
on any building or property that is identified under subclause (11); and
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(V) publish in the Federal Register and in a newspaper of general circulation in
the communities in the vicinity of the installation information on the buildings and
property identified under subclause (lI).

(if) Upon the recognition of a redevelopment authority for an installation covered by this
paragraph, the Secretary of Defense shall publish in the Federal Register and in a newspaper of
general circulation in the communities in the vicinity of the installation information on the
redevelopment authority.

(C)(i) State and local governments, representatives of the homeless, and other interested
parties located in the communities in the vicinity of an installation covered by this paragraph
shall submit to the redevelopment authority for the installation a notice of the interest, if any, of
such governments, representatives, and parties in the buildings or property, or any portion
thereof, at the installation that are identified under subparagraph (B)(i)(11). A notice of interest
under this clause shall describe the need of the government, representative, or party concerned
for the buildings or property covered by the notice.

(if) The redevelopment authority for an installation shall assist the governments,
representatives, and parties referred to in clause (i) in evaluating buildings and property at the
installation for purposes of this subparagraph.

(iii) In providing assistance under clause (ii), a redevelopment authority shall—

(1) consult with representatives of the homeless in the communities in the vicinity
of the installation concerned; and

(11) undertake outreach efforts to provide information on the buildings and
property to representatives of the homeless, and to other persons or entities interested in
assisting the homeless, in such communities.

(iv) It is the sense of Congress that redevelopment authorities should begin to conduct
outreach efforts under clause (iii)(11) with respect to an installation as soon as is practicable after
the date of approval of closure or realignment of the installation.

(D)(i) State and local governments, representatives of the homeless, and other interested
parties shall submit a notice of interest to a redevelopment authority under subparagraph (C) not
later than the date specified for such notice by the redevelopment authority.

(ii) The date specified under clause (i) shall be-

(1) in the case of an installation for which a redevelopment authority has been
recognized as of the date of the completion of the determinations referred to in paragraph
(5), not earlier than 3 months and not later than 6 months after the date of publication of
such determination in a newspaper of general circulation in the communities in the
vicinity of the installation under subparagraph (B)(i)(IV); and

(11) in the case of an installation for which a redevelopment authority is not
recognized as of such date, not earlier than 3 months and not later than 6 months after the
date of the recognition of a redevelopment authority for the installation.

(iif) Upon specifying a date for an installation under this subparagraph, the
redevelopment authority for the installation shall—

(1) publish the date specified in a newspaper of general circulation in the
communities in the vicinity of the installation concerned; and

(11) notify the Secretary of Defense of the date.

(E)(i) In submitting to a redevelopment authority under subparagraph (C) a notice of
interest in the use of buildings or property at an installation to assist the homeless, a
representative of the homeless shall submit the following:
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(1) A description of the homeless assistance program that the representative
proposes to carry out at the installation.

(1) An assessment of the need for the program.

(111) A description of the extent to which the program is or will be coordinated
with other homeless assistance programs in the communities in the vicinity of the
installation.

(V) A description of the buildings and property at the installation that are
necessary in order to carry out the program.

(V) A description of the financial plan, the organization, and the organizational
capacity of the representative to carry out the program.

(V1) An assessment of the time required in order to commence carrying out the
program.

(if) A redevelopment authority may not release to the public any information submitted to
the redevelopment authority under clause (i)(\V) without the consent of the representative of the
homeless concerned unless such release is authorized under Federal law and under the law of the
State and communities in which the installation concerned is located.

(F)(i) The redevelopment authority for each installation covered by this paragraph shall
prepare a redevelopment plan for the installation. The redevelopment authority shall, in
preparing the plan, consider the interests in the use to assist the homeless of the buildings and
property at the installation that are expressed in the notices submitted to the redevelopment
authority under subparagraph (C).

(@i)(D In connection with a redevelopment plan for an installation, a redevelopment
authority and representatives of the homeless shall prepare legally binding agreements that
provide for the use to assist the homeless of buildings and property, resources, and assistance on
or off the installation. The implementation of such agreements shall be contingent upon the
decision regarding the disposal of the buildings and property covered by the agreements by the
Secretary of Defense under subparagraph (K) or (L).

(11) Agreements under this clause shall provide for the reversion to the redevelopment
authority concerned, or to such other entity or entities as the agreements shall provide, of
buildings and property that are made available under this paragraph for use to assist the homeless
in the event that such buildings and property cease being used for that purpose.

(iii) A redevelopment authority shall provide opportunity for public comment on a
redevelopment plan before submission of the plan to the Secretary of Defense and the Secretary
of Housing and Urban Development under subparagraph (G).

(iv) A redevelopment authority shall complete preparation of a redevelopment plan for an
installation and submit the plan under subparagraph (G) not later than 9 months after the date
specified by the redevelopment authority for the installation under subparagraph (D).

(G)(i) Upon completion of a redevelopment plan under subparagraph (F), a
redevelopment authority shall submit an application containing the plan to the Secretary of
Defense and to the Secretary of Housing and Urban Development.

(ii) A redevelopment authority shall include in an application under clause (i) the
following:

(1) A copy of the redevelopment plan, including a summary of any public
comments on the plan received by the redevelopment authority under subparagraph
(F)(iii).

(11) A copy of each notice of interest of use of buildings and property to assist the
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homeless that was submitted to the redevelopment authority under subparagraph (C),
together with a description of the manner, if any, in which the plan addresses the interest
expressed in each such notice and, if the plan does not address such an interest, an
explanation why the plan does not address the interest.

(11 A summary of the outreach undertaken by the redevelopment authority under
subparagraph (C)(iii)(I1) in preparing the plan.

(V) A statement identifying the representatives of the homeless and the homeless
assistance planning boards, if any, with which the redevelopment authority consulted in
preparing the plan, and the results of such consultations.

(V) An assessment of the manner in which the redevelopment plan balances the
expressed needs of the homeless and the need of the communities in the vicinity of the
installation for economic redevelopment and other development.

(V1) Copies of the agreements that the redevelopment authority proposes to enter
into under subparagraph (F)(ii).

(H)(1) Not later than 60 days after receiving a redevelopment plan under subparagraph
(G), the Secretary of Housing and Urban Development shall complete a review of the plan. The
purpose of the review is to determine whether the plan, with respect to the expressed interest and
requests of representatives of the homeless—

() takes into consideration the size and nature of the homeless population in the
communities in the vicinity of the installation, the availability of existing services in such
communities to meet the needs of the homeless in such communities, and the suitability
of the buildings and property covered by the plan for the use and needs of the homeless in
such communities;

(11) takes into consideration any economic impact of the homeless assistance
under the plan on the communities in the vicinity of the installation;

(1) balances in an appropriate manner the needs of the communities in the
vicinity of the installation for economic redevelopment and other development with the
needs of the homeless in such communities;

(V) was developed in consultation with representatives of the homeless and the
homeless assistance planning boards, if any, in the communities in the vicinity of the
installation; and

(V) specifies the manner in which buildings and property, resources, and
assistance on or off the installation will be made available for homeless assistance
purposes.

(ii) It is the sense of Congress that the Secretary of Housing and Urban Development
shall, in completing the review of a plan under this subparagraph, take into consideration and be
receptive to the predominant views on the plan of the communities in the vicinity of the
installation covered by the plan.

(iii) The Secretary of Housing and Urban Development may engage in negotiations and
consultations with a redevelopment authority before or during the course of a review under
clause (i) with a view toward resolving any preliminary determination of the Secretary that a
redevelopment plan does not meet a requirement set forth in that clause. The redevelopment
authority may modify the redevelopment plan as a result of such negotiations and consultations.

(iv) Upon completion of a review of a redevelopment plan under clause (i), the Secretary
of Housing and Urban Development shall notify the Secretary of Defense and the redevelopment
authority concerned of the determination of the Secretary of Housing and Urban Development
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under that clause.

(v) If the Secretary of Housing and Urban Development determines as a result of such a
review that a redevelopment plan does not meet the requirements set forth in clause (i), a notice
under clause (iv) shall include—

(1) an explanation of that determination; and
(11) a statement of the actions that the redevelopment authority must undertake in
order to address that determination.

(D(i) Upon receipt of a notice under subparagraph (H)(iv) of a determination that a
redevelopment plan does not meet a requirement set forth in subparagraph (H)(i), a
redevelopment authority shall have the opportunity to—

(1) revise the plan in order to address the determination; and
(11) submit the revised plan to the Secretary of Defense and the Secretary of

Housing and Urban Development.

(ii) A redevelopment authority shall submit a revised plan under this subparagraph to
such Secretaries, if at all, not later than 90 days after the date on which the redevelopment
authority receives the notice referred to in clause (i).

(J)(i) Not later than 30 days after receiving a revised redevelopment plan under
subparagraph (1), the Secretary of Housing and Urban Development shall review the revised plan
and determine if the plan meets the requirements set forth in subparagraph (H)(i).

(ii) The Secretary of Housing and Urban Development shall notify the Secretary of
Defense and the redevelopment authority concerned of the determination of the Secretary of
Housing and Urban Development under this subparagraph.

(K)(1) Upon receipt of a notice under subparagraph (H)(iv) or (J)(ii) of the determination
of the Secretary of Housing and Urban Development that a redevelopment plan for an
installation meets the requirements set forth in subparagraph (H)(i), the Secretary of Defense
shall dispose of the buildings and property at the installation.

(i) For purposes of carrying out an environmental assessment of the closure or
realignment of an installation, the Secretary of Defense shall treat the redevelopment plan for the
installation (including the aspects of the plan providing for disposal to State or local
governments, representatives of the homeless, and other interested parties) as part of the
proposed Federal action for the installation.

(iii) The Secretary of Defense shall dispose of buildings and property under clause (i) in
accordance with the record of decision or other decision document prepared by the Secretary in
accordance with the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.). In
preparing the record of decision or other decision document, the Secretary shall give substantial
deference to the redevelopment plan concerned.

(iv) The disposal under clause (i) of buildings and property to assist the homeless shall be
without consideration.

(v) In the case of a request for a conveyance under clause (i) of buildings and property for
public benefit under section 550 of title 40, United States Code, or sections 47151 through 47153
of title 49, United States Code, the sponsoring Federal agency shall use the eligibility criteria set
forth in such section or subchapter 11 of chapter 471 of title 49, United States Code (as the case
may be) to determine the eligibility of the applicant and use proposed in the request for the
public benefit conveyance. The determination of such eligibility should be made before
submission of the redevelopment plan concerned under subparagraph (G).

(L)(i) If the Secretary of Housing and Urban Development determines under
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subparagraph (J) that a revised redevelopment plan for an installation does not meet the
requirements set forth in subparagraph (H)(i), or if no revised plan is so submitted, that Secretary
shall—

(1) review the original redevelopment plan submitted to that Secretary under
subparagraph (G), including the notice or notices of representatives of the homeless
referred to in clause (ii)(11) of that subparagraph;

(11) consult with the representatives referred to in subclause (1), if any, for
purposes of evaluating the continuing interest of such representatives in the use of
buildings or property at the installation to assist the homeless;

(1) request that each such representative submit to that Secretary the items
described in clause (ii); and

(V) based on the actions of that Secretary under subclauses (1) and (11), and on
any information obtained by that Secretary as a result of such actions, indicate to the
Secretary of Defense the buildings and property at the installation that meet the
requirements set forth in subparagraph (H)(i).

(ii) The Secretary of Housing and Urban Development may request under clause (i)(I11)
that a representative of the homeless submit to that Secretary the following:

() A description of the program of such representative to assist the homeless.

(1) A description of the manner in which the buildings and property that the
representative proposes to use for such purpose will assist the homeless.

(1) Such information as that Secretary requires in order to determine the
financial capacity of the representative to carry out the program and to ensure that the
program will be carried out in compliance with Federal environmental law and Federal
law against discrimination.

(V) A certification that police services, fire protection services, and water and
sewer services available in the communities in the vicinity of the installation concerned
are adequate for the program.

(iii) Not later than 90 days after the date of the receipt of a revised plan for an installation
under subparagraph (J), the Secretary of Housing and Urban Development shall—

(1) notify the Secretary of Defense and the redevelopment authority concerned of
the buildings and property at an installation under clause (i)(IV) that the Secretary of
Housing and Urban Development determines are suitable for use to assist the homeless;
and

(1) notify the Secretary of Defense of the extent to which the revised plan meets
the criteria set forth in subparagraph (H)(i).

(iv)(1) Upon notice from the Secretary of Housing and Urban Development with respect
to an installation under clause (iii), the Secretary of Defense shall dispose of buildings and
property at the installation in consultation with the Secretary of Housing and Urban
Development and the redevelopment authority concerned.

(1) For purposes of carrying out an environmental assessment of the closure or
realignment of an installation, the Secretary of Defense shall treat the redevelopment plan
submitted by the redevelopment authority for the installation (including the aspects of the plan
providing for disposal to State or local governments, representatives of the homeless, and other
interested parties) as part of the proposed Federal action for the installation. The Secretary of
Defense shall incorporate the notification of the Secretary of Housing and Urban Development
under clause (iii)(I) as part of the proposed Federal action for the installation only to the extent, if
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any, that the Secretary of Defense considers such incorporation to be appropriate and consistent
with the best and highest use of the installation as a whole, taking into consideration the
redevelopment plan submitted by the redevelopment authority.

(111 The Secretary of Defense shall dispose of buildings and property under subclause (1)
in accordance with the record of decision or other decision document prepared by the Secretary
in accordance with the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.). In
preparing the record of decision or other decision document, the Secretary shall give deference to
the redevelopment plan submitted by the redevelopment authority for the installation.

(1V) The disposal under subclause (1) of buildings and property to assist the homeless
shall be without consideration.

(V) In the case of a request for a conveyance under subclause (1) of buildings and
property for public benefit under section 550 of title 40, United States Code, or sections 47151
through 47153 of title 49, United States Code, the sponsoring Federal agency shall use the
eligibility criteria set forth in such section or subchapter Il of chapter 471 of title 49, United
States Code (as the case may be) to determine the eligibility of the applicant and use proposed in
the request for the public benefit conveyance. The determination of such eligibility should be
made before submission of the redevelopment plan concerned under subparagraph (G).

(M)(i) In the event of the disposal of buildings and property of an installation pursuant to
subparagraph (K) or (L), the redevelopment authority for the installation shall be responsible for
the implementation of and compliance with agreements under the redevelopment plan described
in that subparagraph for the installation.

(ii) If a building or property reverts to a redevelopment authority under such an
agreement, the redevelopment authority shall take appropriate actions to secure, to the maximum
extent practicable, the utilization of the building or property by other homeless representatives to
assist the homeless. A redevelopment authority may not be required to utilize the building or
property to assist the homeless.

(N) The Secretary of Defense may postpone or extend any deadline provided for under
this paragraph in the case of an installation covered by this paragraph for such period as the
Secretary considers appropriate if the Secretary determines that such postponement is in the
interests of the communities affected by the closure or realignment of the installation. The
Secretary shall make such determinations in consultation with the redevelopment authority
concerned and, in the case of deadlines provided for under this paragraph with respect to the
Secretary of Housing and Urban Development, in consultation with the Secretary of Housing and
Urban Development.

(O) For purposes of this paragraph, the term “communities in the vicinity of the
installation”, in the case of an installation, means the communities that constitute the political
jurisdictions (other than the State in which the installation is located) that comprise the
redevelopment authority for the installation.

(P) For purposes of this paragraph, the term “other interested parties”, in the case of an
installation, includes any parties eligible for the conveyance of property of the installation under
section 550 of title 40, United States Code, or sections 47151 through 47153 of title 49, United
States Code, whether or not the parties assist the homeless.

(7)(A) Subject to subparagraph (C), the Secretary may enter into agreements (including
contracts, cooperative agreements, or other arrangements for reimbursement) with local
governments for the provision of police or security services, fire protection services, airfield
operation services, or other community services by such governments at military installations to
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be closed under this title, or at facilities not yet transferred or otherwise disposed of in the case of
installations closed under this title, if the Secretary determines that the provision of such services
under such agreements is in the best interests of the Department of Defense.

(B) The Secretary may exercise the authority provided under this paragraph without
regard to the provisions of chapter 146 of title 10, United States Code.

(C) The Secretary may not exercise the authority under subparagraph (A) with respect to
an installation earlier than 180 days before the date on which the installation is to be closed.

(D) The Secretary shall include in a contract for services entered into with a local
government under this paragraph a clause that requires the use of professionals to furnish the
services to the extent that professionals are available in the area under the jurisdiction of such
government.

(c) APPLICABILITY OF NATIONAL ENVIRONMENTAL PoLICY ACT OF 1969.—(1) The
provisions of the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.) shall not
apply to the actions of the President, the Commission, and, except as provided in paragraph (2),
the Department of Defense in carrying out this title.

(2)(A) The provisions of the National Environmental Policy Act of 1969 shall apply to
actions of the Department of Defense under this title (i) during the process of property disposal,
and (i) during the process of relocating functions from a military installation being closed or
realigned to another military installation after the receiving installation has been selected but
before the functions are relocated.

(B) In applying the provisions of the National Environmental Policy Act of 1969 to the
processes referred to in subparagraph (A), the Secretary of Defense and the Secretary of the
military departments concerned shall not have to consider—

(1) the need for closing or realigning the military installation which has been
recommended for closure or realignment by the Commission;

(ii) the need for transferring functions to any military installation which has been
selected as the receiving installation; or

(iii) military installations alternative to those recommended or selected.

(3) A civil action for judicial review, with respect to any requirement of the National
Environmental Policy Act of 1969 to the extent such Act is applicable under paragraph (2), of
any act or failure to act by the Department of Defense during the closing, realigning, or
relocating of functions referred to in clauses (i) and (ii) of paragraph (2)(A), may not be brought
more than 60 days after the date of such act or failure to act.

(d) WaIvER.—The Secretary of Defense may close or realign military installations under
this title without regard to—
(1) any provision of law restricting the use of funds for closing or realigning
military installations included in any appropriations or authorization Act; and
(2) sections 2662 and 2687 of title 10, United States Code.

(e) TRANSFER AUTHORITY IN CONNECTION WITH PAYMENT OF ENVIRONMENTAL
REMEDIATION CosTs.—(1)(A) Subject to paragraph (2) of this subsection and section 120(h) of
the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (42
U.S.C. 9620(h)), the Secretary may enter into an agreement to transfer by deed real property or
facilities referred to in subparagraph (B) with any person who agrees to perform all
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environmental restoration, waste management, and environmental compliance activities that are
required for the property or facilities under Federal and State laws, administrative decisions,
agreements (including schedules and milestones), and concurrences.

(B) The real property and facilities referred to in subparagraph (A) are the real property
and facilities located at an installation closed or to be closed, or realigned or to be realigned,
under this title that are available exclusively for the use, or expression of an interest in a use, of a
redevelopment authority under subsection (b)(6)(F) during the period provided for that use, or
expression of interest in use, under that subsection. The real property and facilities referred to in
subparagraph (A) are also the real property and facilities located at an installation approved for
closure or realignment under this title after 2001 that are available for purposes other than to
assist the homeless.

(C) The Secretary may require any additional terms and conditions in connection with an
agreement authorized by subparagraph (A) as the Secretary considers appropriate to protect the
interests of the United States.

(2) A transfer of real property or facilities may be made under paragraph (1) only if the
Secretary certifies to Congress that—

(A) the costs of all environmental restoration, waste management, and
environmental compliance activities otherwise to be paid by the Secretary with respect to
the property or facilities are equal to or greater than the fair market value of the property
or facilities to be transferred, as determined by the Secretary; or

(B) if such costs are lower than the fair market value of the property or facilities,
the recipient of the property or facilities agrees to pay the difference between the fair
market value and such costs.

(3) In the case of property or facilities covered by a certification under paragraph (2)(A),
the Secretary may pay the recipient of such property or facilities an amount equal to the lesser
of—

(A) the amount by which the costs incurred by the recipient of such property or
facilities for all environmental restoration, waste, management, and environmental
compliance activities with respect to such property or facilities exceed the fair market
value of such property or facilities as specified in such certification; or

(B) the amount by which the costs (as determined by the Secretary) that would
otherwise have been incurred by the Secretary for such restoration, management, and
activities with respect to such property or facilities exceed the fair market value of such
property or facilities as so specified
(4) As part of an agreement under paragraph (1), the Secretary shall disclose to the person

to whom the property or facilities will be transferred any information of the Secretary regarding
the environmental restoration, waste management, and environmental compliance activities
described in paragraph (1) that relate to the property or facilities. The Secretary shall provide
such information before entering into the agreement.

(5) Nothing in this subsection shall be construed to modify, alter, or amend the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (42 U.S.C.
9601 et seq.) or the Solid Waste Disposal Act (42 U.S.C. 6901 et seq.).

(6) Section 330 of the National Defense Authorization Act for Fiscal Year 1993 (Public
Law 102-484; 10 U.S.C. 2687 note) shall not apply to any transfer under this subsection to
persons or entities described in subsection (a)(2) of such section 330, except in the case of
releases or threatened releases not disclosed pursuant to paragraph (4).
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SEC. 2906. DEPARTMENT OF DEFENSE BASE CLOSURE ACCOUNT 2015

(@) IN GENERAL.—(1) If the Secretary makes the certifications required under section
2903(b), there shall be established on the books of the Treasury an account to be known as the
“Department of Defense Base Closure Account 2015 (in this section referred to as the
“Account”). The Account shall be administered by the Secretary as a single account.

(2) There shall be deposited into the Account—

(A) funds authorized for and appropriated to the Account;

(B) any funds that the Secretary may, subject to approval in an appropriation Act,
transfer to the Account from funds appropriated to the Department of Defense for any
purpose, except that such funds may be transferred only after the date on which the
Secretary transmits written notice of, and justification for, such transfer to the con-
gressional defense committees; and

(C) except as provided in subsection (d), proceeds received from the lease,
transfer, or disposal of any property at a military installation that is closed or realigned
under this title.

(3) The Account shall be closed at the time and in the manner provided for appropriation
accounts under section 1555 of title 31, United States Code. Unobligated funds which remain in
the Account upon closure shall be held by the Secretary of the Treasury until transferred by law
after the congressional defense committees receive the final report transmitted under subsection

©(),

(b) Use OF FuNDs.—(1) The Secretary may use the funds in the Account only for the
purposes described in section 2905 with respect to military installations approved for closure or
realignment under this title.

(2) When a decision is made to use funds in the Account to carry out a construction
project under section 2905(a) and the cost of the project will exceed the maximum amount au-
thorized by law for a minor military construction project, the Secretary shall notify in writing the
congressional defense committees of the nature of, and justification for, the project and the
amount of expenditures for’ such project. Any such construction project may be carried out
without regard to section 2802(a) of title 10, United States Code.

(c) RerporTs.—(1)(A) No later than 60 days after the end of each fiscal year in which the
Secretary carries out activities under this title using amounts in the Account, the Secretary shall
transmit a report to the congressional defense committees of—

(i) the amount and nature of the deposits into, and the expenditures from, the
Account during such fiscal year;

(i1) the amount and nature of other expenditures made pursuant to section 2905(a)
during such fiscal year;

(iii) the amount and nature of anticipated deposits to be made into, and the
anticipated expenditures to be made from, the Account during the first fiscal year
commencing after the submission of the report; and

(iv) the amount and nature of anticipated expenditures to be made pursuant to
section 2905(a) during the first fiscal year commencing after the submission of the report.
(B) The report for a fiscal year shall include the following:
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(i) The obligations and expenditures from the Account during the fiscal year,
identified by subaccount and installation, for each military department and Defense
Agency.

(ii) The fiscal year in which appropriations for such expenditures were made and
the fiscal year in which finds were obligated for such expenditures.

(iii) Each military construction project for which such obligations and
expenditures were made, identified by installation and project title.

(iv) A description and explanation of the extent, if any, to which expenditures for
military construction projects for the fiscal year differed from proposals for projects and
funding levels that were included in the justification transmitted to Congress under
section 2907(1), or otherwise, for the funding proposals for the Account for such fiscal
year, including an explanation of—

(1) any failure to carry out military construction projects that were so
proposed; and

(11) any expenditures for military construction projects that were not so

proposed.

(v) An estimate of the net revenues to be received from property disposals to be
completed during the first fiscal year commencing after the submission of the report at
military installations approved for closure or realignment under this title.

(2) No later than 60 days after the closure of the Account under subsection (a)(3), the
Secretary shall transmit to the congressional defense committees a report containing an ac-
counting of—

(A) all the funds deposited into and expended from the Account or otherwise
expended under this title with respect to such installations; and

(B) any amount remaining in the Account.

(d) DisposAL OR TRANSFER OF COMMISSARY STORES AND PROPERTY PURCHASED WITH
NONAPPROPRIATED FUNDS.—(1) If any real property or facility acquired, constructed, or
improved (in whole or in part) with commissary store funds or nonappropriated funds is
transferred or disposed of in connection with the closure or realignment of a military installation
under this title, a portion of the proceeds of the transfer or other disposal of property on that
installation shall be deposited in the reserve account established under section 204(b)(7)(C) of
the Defense Authorization Amendments and Base Closure and Realignment Act (10 U.S.C. 2687
note).

(2) The amount so deposited shall be equal to the depreciated value of the investment
made with such funds in the acquisition, construction, or improvement of that particular real
property or facility. The depreciated value of the investment shall be computed in accordance
with regulations prescribed by the Secretary.

(3) The Secretary may use amounts in the reserve account, without further appropriation,
for the purpose of acquiring, constructing, and improving—

(A) commissary stores; and
(B) real property and facilities for nonappropriated fund instrumentalities.

(4) As used in this subsection:

(A) The term “commissary store funds” means funds received from the
adjustment of, or surcharge on, selling prices at commissary stores fixed under section

2685 of title 10, United States Code.
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(B) The term “nonappropriated funds” means funds received from a
nonappropriated fund instrumentality.

(C) The term “nonappropriated fund instrumentality” means an instrumentality of
the United States under the jurisdiction of the Armed Forces (including the Army and Air
Force Exchange Service, the Navy Resale and Services Support Office, and the Marine
Corps exchanges) which is conducted for the comfort, pleasure, contentment, or physical
or mental improvement of members of the Armed Forces.

(e) ACCOUNT EXCLUSIVE SOURCE OF FUNDS FOR ENVIRONMENTAL RESTORATION
ProJECTS.—EXcept for funds deposited into the Account under subsection (a), funds
appropriated to the Department of Defense may not be used for purposes described in section
2905(a)(1)(C). The prohibition in this subsection shall expire upon the closure of the Account
under subsection (a)(3).

(f) AUTHORIZED COST AND SCcOPE OF WORK VARIATIONS.—(1) Subject to paragraphs (2)
and (3), the cost authorized for a military construction project or military family housing project
to be carried out using funds in the Account may not be increased or reduced by more than 20
percent or $ 2,000,000, whichever is less, of the amount specified for the project in the
conference report to accompany the Military Construction Authorization Act authorizing the
project. The scope of work for such a project may not be reduced by more than 25 percent from
the scope specified in the most recent budget documents for the projects listed in such
conference report.

(2) Paragraph (1) shall not apply to a military construction project or military family
housing project to be carried out using funds in the Account with an estimated cost of less than
$5,000,000, unless the project has not been previously identified in any budget submission for
the Account and exceeds the applicable minor construction threshold under section 2805 of title
10, United States Code.

(3) The limitation on cost or scope variation in paragraph (1) shall not apply if the
Secretary of Defense makes a determination that an increase or reduction in cost or a reduction in
the scope of work for a military construction project or military family housing project to be
carried out using funds in the Account needs to be made for the sole purpose of meeting unusual
variations in cost or scope. If the Secretary makes such a determination, the Secretary shall
notify the congressional defense committees of the variation in cost or scope not later than 21
days before the date on which the variation is made in connection with the project or, if the
notification is provided in an electronic medium pursuant to section 480 of title 10, United States
Code, not later than 14 days before the date on which the variation is made. The Secretary shall
include the reasons for the variation in the notification.

SEC. 2907. REPORTS.

(a) REPORTING REQUIREMENT.—AS part of the budget request for fiscal year 2019 and for
each fiscal year thereafter through fiscal year 2030 for the Department of Defense, the Secretary
shall transmit to the congressional defense committees—

(1) a schedule of the closure actions to be carried out under this title in the fiscal
year for which the request is made and an estimate of the total expenditures required and
cost savings to be achieved by each such closure and of the time period in which these
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savings are to be achieved in each case, together with the Secretary's assessment of the
environmental effects of such actions;

(2) a description of the military installations, including those under construction
and those planned for construction, to which functions are to be transferred as a result of
such closures, together with the Secretary's assessment of the environmental effects of
such transfers;

(3) a description of the closure actions already carried out at each military
installation since the date of the installation’s approval for closure under this title and the
current status of the closure of the installation, including whether—

(A) a redevelopment authority has been recognized by the Secretary for
the installation;

(B) the screening of property at the installation for other Federal use has
been completed; and

(C) a redevelopment plan has been agreed to by the redevelopment
authority for the installation;

(4) a description of redevelopment plans for military installations approved for
closure under this title, the quantity of property remaining to be disposed of at each
installation as part of its closure, and the quantity of property already disposed of at each
installation;

(5) a list of the Federal agencies that have requested property during the screening
process for each military installation approved for closure under this title, including the
date of transfer or anticipated transfer of the property to such agencies, the acreage
involved in such transfers, and an explanation for any delays in such transfers;

(6) a list of known environmental remediation issues at each military installation
approved for closure under this title, including the acreage affected by these issues, an
estimate of the cost to complete such environmental remediation, and the plans (and
timelines) to address such environmental remediation; and

(7) an estimate of the date for the completion of all closure actions at each
military installation approved for closure or realignment under this title.

SEC. 2908. CONGRESSIONAL CONSIDERATION OF COMMISSION REPORT.

(a) TERMS OF THE RESOLUTION.—For purposes of section 2904(b), the term “joint

resolution” means only a joint resolution which is introduced within the 10-day period beginning
on the date on which the President transmits the report to the Congress under section 2903(j),

and—

(1) which does not have a preamble;

(2) the matter after the resolving clause of which is as follows: “That Congress
disapproves the recommendations of the Defense Base Closure and Realignment
Commission as submitted by the President on “, the blank space being filled in
with the appropriate date; and

(3) the title of which is as follows: “Joint resolution disapproving the
recommendations of the Defense Base Closure and Realignment Commission.”.

(b) REFERRAL.—A resolution described in subsection (a) that is introduced in the House

of Representatives shall be referred to the Committee on Armed Services of the House of
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Representatives. A resolution described in subsection (a) introduced in the Senate shall be
referred to the Committee on Armed Services of the Senate.

(c) DiscHARGE.—If the committee to which a resolution described in subsection (a) is
referred has not reported such a resolution (or an identical resolution) by the end of the 20-day
period beginning on the date on which the President transmits the report to the Congress under
section 2903(j), such committee shall be, at the end of such period, discharged from further
consideration of such resolution, and such resolution shall be placed on the appropriate calendar
of the House involved.

(d) CoNsIDERATION.—(1) On or after the third day after the date on which the committee
to which such a resolution is referred has reported, or has been discharged (under subsection (c))
from further consideration of, such a resolution, it is in order (even though a previous motion to
the same effect has been disagreed to) for any Member of the respective House to move to
proceed to the consideration of the resolution. A member may make the motion only on the day
after the calendar day on which the Member announces to the House concerned the Member's
intention to make the motion, except that, in the case of the House of Representatives, the motion
may be made without such prior announcement if the motion is made by direction of the
committee to which the resolution was referred. All points of order against the resolution
(and against consideration of the resolution) are waived. The motion is highly privileged in the
House of Representatives and is privileged in the Senate and is not debatable. The motion is not
subject to amendment, or to a motion to postpone, or to a motion to proceed to the consideration
of other business. A motion to reconsider the vote by which the motion is agreed to or disagreed
to shall not be in order. If a motion to proceed to the consideration of the resolution is agreed to,
the respective House shall immediately proceed to consideration of the joint resolution without
intervening motion, order, or other business, and the resolution shall remain the unfinished
business of the respective House until disposed of.

(2) Debate on the resolution, and on all debatable motions and appeals in connection
therewith, shall be limited to not more than 2 hours, which shall be divided equally between
those favoring and those opposing the resolution. An amendment to the resolution is not in order.
A motion further to limit debate is in order and not debatable. A motion to postpone, or a motion
to proceed to the consideration of other business, or a motion to recommit the resolution is not in
order. A motion to reconsider the vote by which the resolution is agreed to or disagreed to is not
in order.

(3) Immediately following the conclusion of the debate on a resolution described in
subsection (a) and a single quorum call at the conclusion of the debate if requested in accordance
with the rules of the appropriate House, the vote on final passage of the resolution shall occur.

(4) Appeals from the decisions of the Chair relating to the application of the rules of the
Senate or the House of Representatives, as the case may be, to the procedure relating to a
resolution described in subsection (a) shall be decided without debate.

(e) CoNSIDERATION BY OTHER House.—(1) If, before the passage by one House of a
resolution of that House described in subsection (a), that House receives from the other House a
resolution described in subsection (a), then the following procedures shall apply:

(A) The resolution of the other House shall not be referred to a committee and
may not be considered in the House receiving it except in the case of final passage as
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provided in subparagraph (B)(ii).
(B) With respect to a resolution described in subsection (a) of the House receiving
the resolution—
(i) the procedure in that House shall be the same as if no resolution had
been received from the other House; but
(ii) the vote on final passage shall be on the resolution of the other House.
(2) Upon disposition of the resolution received from the other House, it shall no longer be
in order to consider the resolution that originated in the receiving House.

(f) RULES OF THE SENATE AND HOUSE.—This section is enacted by Congress—

(1) as an exercise of the rulemaking power of the Senate and House of
Representatives, respectively, and as such it is deemed a part of the rules of each House,
respectively, but applicable only with respect to the procedure to be followed in that
House in the case of a resolution described in subsection (a), and it supersedes other rules
only to the extent that it is inconsistent with such rules; and

(2) with full recognition of the constitutional right of either House to change the
rules (so far as relating to the procedure of that House) at any time, in the same manner,
and to the same extent as in the case of any other rule of that House.

SEC. 2909. RESTRICTION ON OTHER BASE CLOSURE AUTHORITY.

(@) IN GENERAL.—EXcept as provided in subsection (c), during the period beginning on
the date of the enactment of this Act, and ending on April 15, 2018, this title shall be the
exclusive authority for selecting for closure or realignment, or for carrying out any closure or
realignment of, a military installation inside the United States.

(b) RESTRICTION.—EXCcept as provided in subsection (c), none of the funds available to
the Department of Defense may be used, other than under this title, during the period specified in
subsection (a)—

(1) to identify, through any transmittal to the Congress or through any other
public announcement or notification, any military installation inside the United States as
an installation to be closed or realigned or as an installation under consideration for
closure or realignment; or

(2) to carry out any closure or realignment of a military installation inside the
United States.

(c) ExcepTiOoN.—Nothing in this title affects the authority of the Secretary to carry out
closures and realignments to which section 2687 of title 10, United States Code, is not
applicable, including closures and realignments carried out for reasons of national security or a
military emergency referred to in subsection (c) of such section.

SEC. 2910. DEFINITIONS.
As used in this title:

(1) The term “Account” means the Department of Defense Base Closure Account
established by section 2906(a)(1).
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1 (2) The term “congressional defense committees” means the Committee on
2 Armed Services and the Committee on Appropriations of the Senate and the Committee
3 on Armed Services and the Committee on Appropriations of the House of
4 Representatives.
5 (3) The term “Commission” means the Commission established by section 2902.
6 (4) The term “military installation” means a base, camp, post, station, yard,
7 center, homeport facility for any ship, or other activity under the jurisdiction of the
8 Department of Defense, including any leased facility. Such term does not include any
9 facility used primarily for civil works, rivers and harbors projects, flood control, or other
10 projects not under the primary jurisdiction or control of the Department of Defense.
11 (5) The term “realignment” includes any action which both reduces and relocates
12 functions and civilian personnel positions but does not include a reduction in force
13 resulting from workload adjustments, reduced personnel or funding levels, or skill
14 imbalances.
15 (6) The term “Secretary” means the Secretary of Defense.
16 (7) The term “United States” means the 50 States, the District of Columbia, the
17 Commonwealth of Puerto Rico, Guam, the Virgin Islands, American Samoa, and any
18 other commonwealth, territory, or possession of the United States.
19 (8) The term “date of approval”, with respect to a closure or realignment of an
20 installation, means the date on which the authority of Congress to disapprove a
21 recommendation of closure or realignment, as the case may be, of such installation under
22 this title expires.
23 (9) The term “redevelopment authority”, in the case of an installation to be closed
24 or realigned under this title, means any entity (including an entity established by a State
25 or local government) recognized by the Secretary of Defense as the entity responsible for
26 developing the redevelopment plan with respect to the installation or for directing the
27 implementation of such plan.
28 (10) The term “redevelopment plan” in the case of an installation to be closed or
29 realigned under this title, means a plan that—
30 (A) is agreed to by the local redevelopment authority with respect to the
31 installation; and
32 (B) provides for the reuse or redevelopment of the real property and
33 personal property of the installation that is available for such reuse and
34 redevelopment as a result of the closure or realignment of the installation.
35 (11) The term “representative of the homeless” has the meaning given such term
36 in section 501(i)(4) of the Stewart B. McKinney Homeless Assistance Act (42 U.S.C.
37 11411(i)(4)).
38
39 SEC. 2911. TREATMENT AS A BASE CLOSURE LAW FOR PURPOSES OF OTHER
40 PROVISIONS OF LAW.
41
42 (a) DEFINITION OF “BASE CLOSURE LAW” IN TITLE 10.—Section 101(a)(17) of title 10,
43 United States Code, is amended by adding at the end the following new subparagraph:
44 “(D) The Defense Base Closure and Realignment Act of 2015.”.
45
46 (b) DEFINITION OF “BASE CLOSURE LAW” IN OTHER LAWS.—
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(1) Section 131(b) of Public Law 107-249 (10 U.S.C. 221 note) is amended by
striking “means” and all that follows and inserting “has the meaning given the term *base
closure law’ in section 101(a)(17) of title 10, United States Code.”.

(2) Section 1334(k)(1) of the National Defense Authorization Act for Fiscal Year
1994 (Public Law 103-160; 10 U.S.C. 2701 note) is amended by adding at the end the
following new subparagraph:

“(C) The Defense Base Closure and Realignment Act of 2015.”.

(3) Section 2918(a)(1) of the National Defense Authorization Act for Fiscal Year
1994 (Public Law 103-160; 10 U.S.C. 2687 note) is amended by adding at the end the
following new subparagraph:

*(C) The Defense Base Closure and Realignment Act of 2015.”.

SEC. 2912. CONFORMING AMENDMENTS.

(a) DEPOSIT AND USE OF LEASE PROCEEDS.—Section 2667(e) of title 10, United States
Code, is amended—
(1) in paragraph (5), by striking “on or after January 1, 2005,” and inserting “from
January 1, 2005 through December 31, 2005,”; and
(2) by adding at the end the following new paragraph:

“(6) Money rentals received by the United States from a lease under subsection (g) at a
military installation approved for closure or realignment under a base closure law on or after
January 1, 2006, shall be deposited into the account established under section 2906 of the
Defense Base Closure and Realignment Act of 2015.”.

(b) REQUESTS BY PUBLIC AGENCIES FOR PROPERTY FOR PUBLIC AIRPORTS.—Section
47151(g) of title 49, United States Code, is amended by striking *“section 2687 of title 10, section
201 of the Defense Authorization Amendments and Base Closure and Realignment Act (10
U.S.C. 2687 note), or section 2905 of the Defense Base Closure and Realignment Act of 1990
(10 U.S.C. 2687 note)” and inserting “a base closure law, as that term is defined in section
101(a)(17) of title 10,”.

(c) RESTORED LEAVE.—Section 6304(d)(3)(A) of title 5, United States Code, is amended
by striking “the Defense Base Closure and Realignment Act of 1990 (part A of title XXI1X of
Public Law 101-510; 10 U.S.C. 2687 note)” and inserting “a base closure law, as that term is
defined in section 101(a)(17) of title 10,”.

Section-by-Section Analysis
This proposal would authorize one new round of base closures and realignments, in 2017,
using the statutory commission process that has proven, repeatedly, to be the only effective and

fair way to eliminate excess Department of Defense (DoD) infrastructure and to reconfigure
what must remain.
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The Department is facing a serious problem created by the tension of declining budgets,
reductions in force structure, and limited flexibility to adapt our infrastructure accordingly. We
need to find a way to strike the right balance, so infrastructure does not drain resources from the
warfighter. Our goal is therefore a BRAC focused on efficiency and savings, and it is a goal we
believe is eminently achievable.

The Department is aware that Congress has raised a number of concerns regarding the
Department’s request for another BRAC round:

e DoD had not budgeted for the upfront costs of BRAC;

e DoD should look overseas first;

¢ DoD has not demonstrated existing excess warrants another round; and

e BRAC 2005 round was more costly than estimated, outweighing its savings.

As further explained below, the Department has addressed each such concern and therefore looks
forward to Congress favorably considering its request.

BRAC is in the Budget

In both the FY 2014 and the FY 2015 President’s Budgets we programmed for BRAC
implementation costs. In the FY 2016 President’s Budget there is a funding wedge of $2.07B in
FY2018,FY2019, and FY2020 for BRAC implementation. Additionally, there is $10.5 million
in the Defense-wide O&M account to begin funding the infrastructure review and analytical
preparations necessary to provide a recommendation list to a 2017 BRAC Commission.

European Infrastructure Consolidation is Complete

The European Infrastructure Consolidation review and analysis have been completed and the
Secretary of Defense approved actions were announced on January 8, 2015. Once implemented
these actions will reduce our European plant replacement value by 13% and the number of sites
we operate by 17%. These actions will save the U.S. government approximately $500 million
annually.

The Department Has Excess Capacity

In 2004, DoD conducted a capacity assessment that indicated it had 24% aggregate excess
capacity. In BRAC 2005, the Department reduced only 3.4% of its infrastructure, as measured in
Plant Replacement Value — far short of the aggregate excess indicated in the 2004 study.
Coupled with force structure reductions subsequent to that analysis — particularly Army
personnel (from 570,000 to 450,000 or lower), Marine Corps personnel (from 202,000 to
182,000 or lower) and Air Force force structure (reduced by 500 aircraft) — the presence of
excess capacity is evident.

Furthermore, the Department is requesting a future BRAC round using a process similar to that

which was used in the 2005 round which begins with a requirement to confirm the existence of
excess capacity and the need for BRAC. Based on the legislation, the Department prepares a 20-
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year force structure plan and a comprehensive installation inventory. Using those, it prepares a
report for Congress in which it must describe the infrastructure necessary to support the force
structure, identify areas of excess, analyze the effect of closures and realignments on the excess
capacity, and certify that BRAC is needed and that it will produce savings. Only after providing
that certification is the Department authorized to proceed with the BRAC round.

BRAC 2017 Will Focus on Eliminating Excess Capacity and Securing Savings

Historically, savings from BRAC have been substantial. The first four rounds of BRAC (1988,
1991, 1993 and 1995) are producing a total of about $8 billion and BRAC 2005 is producing an
additional $4 billion in annual, recurring savings. This $12 billion total represents the savings
that the Department realizes each and every year as a result of the avoided costs for base
operating support, personnel, and leasing costs that BRAC actions have made possible.

A considerable proportion of the opposition to a new BRAC round is the cost of BRAC 2005 -
specifically, the $35 billion it cost compared to the original $21 billion projection. The
Government Accountability Office has validated the $4 billion in recurring savings associated
with the round, so its savings is not in question. Simply put, we cannot afford another $35
billion BRAC round. However, the key factor that drove the cost of the last BRAC round was
the willingness of the Department, the BRAC Commission, and Congress to accept
recommendations that were not designed to save money.

The reality is that there were really two parallel BRAC rounds conducted in 2005: one focused
on Transformation and one focused on Efficiency. If we are given BRAC authority, a new round
would focus on eliminating excess capacity instead of the more costly restructuring that
characterized the “transformational” BRAC 2005 round.

The Department conducted an analysis of the payback from BRAC 2005 recommendations. It
found that nearly half of the recommendations from the last round were focused on taking
advantage of transformational opportunities that were available only under BRAC - to move
forces and functions where they made sense, even if doing so would not save much money. In
BRAC 2005, 33 of the 222 recommendations had no recurring savings and 70 recommendations
took over 7 years to pay back. They were pursued because the realignment itself was important,
not the savings.

This “Transformation BRAC” cost just over $29 billion and resulted in a small proportion of the
savings from the last round, but it allowed the Department to redistribute its forces in ways that
are otherwise extraordinarily difficult outside of a BRAC round. It was an opportunity that the
Department seized and Congress supported while budgets were high.

The remaining recommendations made under BRAC 2005 paid back in less than 7 years, even
after experiencing cost growth. This “Efficiency BRAC” cost only $6 billion (out of $35 billion)
with an annual payback of $3 billion (out of $4 billion). This part of BRAC 2005 paid for itself
speedily and will rack up savings for the Department in perpetuity. It was very similar to
previous BRAC rounds and very similar to what we envision for a future BRAC round. In
today’s environment, a $6 billion investment that yields a $3 billion annual payback would be
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extraordinarily welcome. In today’s environment, we need an Efficiency BRAC.

In addition to being a proven process that yields significant savings, BRAC has other advantages.
The BRAC process is comprehensive and thorough. Examining all installations and conducting
thorough capacity and military value analyses using certified data enable rationalization of our
infrastructure in alignment with the strategic imperatives detailed in the 20-year force structure
plan. The merits of such an approach are twofold. First, a comprehensive analysis ensures that
the Department considers a broad spectrum of approaches beyond the existing configuration to
increase military value and align with our strategy. Second, the process is auditable and logical
which enables independent review by the Commission and affected communities. In its 2013
report GAO stated: - "We have reported that DoD's process for conducting its BRAC 2005
analysis was generally logical, reasoned and well documented and we continue to believe the
process remains fundamentally sound.”

Additionally, and of primary importance, is the BRAC requirement for an “All or None” review
by the President and Congress, which prevents either from picking and choosing among the
Commission’s recommendations. Together with the provision for an independent commission,
this all-or-none element is what insulates BRAC from politics, removing both partisan and
parochial influence, and demonstrating that all installations were treated equally and fairly. It is
worth noting that the process validates the importance of those bases that remain and are then
deserving of continued investment of scarce taxpayer resources.

The Department’s legal obligation to close and realign installations as recommended by the
Commission by a date certain, ensures that all actions will be carried out instead of being
endlessly reconsidered. That certainty also facilitates economic reuse planning by impacted
communities.

Finally, after closure, the Department has a sophisticated and collaborative process to transition
the property for reuse. The Secretary of Defense is empowered through the BRAC statute to
support local communities by providing planning and financial assistance and carry out
environmental restoration activities. Further, the transfer authorities exercised by the Secretary
shall be subject to section 120(h) of the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA).

The closure of a local installation can cause upheaval in the surrounding community. Therefore,
it is important to note that there are advantages to communities under BRAC that are not
provided under existing disposal authorities, to include involvement in the land disposal process,
availability to acquire property for job creation purposes, environmental review concentrating on
the community’s planned uses to the extent practicable, and the availability of more extensive
community redevelopment/reuse assistance from the Office of Economic Adjustment. Land
disposal outside of BRAC is done on a parcel-by-parcel basis with no mechanism for taking
local planned uses into account. Additionally, without BRAC conveyance authorities, there is no
special property disposal preference for the local community—»by law, the local community has
to stand in line for the property behind other Federal agencies, the homeless, and potential public
benefit recipients.
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Through a global examination of base infrastructure the Department will: eliminate excess
infrastructure that is a drain on resources; configure its infrastructure so it is best positioned to
meet strategic and mission requirements; and redirect freed-up resources to higher priorities.

The Secretary has made it clear that we are at a strategic turning point. One need only look back
at recent history to recall similar strategic crossroads: the end of the cold war in the late 1980s
and the catastrophic events of September 11, 2001. At both those points in history, the
Department and Congress agreed that changes in force structure must be accompanied by
corresponding changes in support infrastructure. Congress created the BRAC process for that
reason, and it has emerged as the only fair, objective, and proven process for closing and
realigning military installations in the United States.

Budget Implications: Specific budget implications will be determined by the analysis
authorized by this statute. Implementation costs will be substantial. This upfront funding,
however, will be offset by resulting savings which will be even more substantial.

Changes to Existing Law: This proposal would make changes to existing law as follows:
TITLE 5, UNITED STATES CODE
8 6304. Annual leave; accumulation

(a *k*

(d)(@)***

* * * * * * *

(3)(A) For the purpose of this subsection, the closure of, and any realignment with
respect to, an installation of the Department of Defense pursuant to the-Defense-Base-Closure
1 A_O itlo N D hl A

NAa PRoalinnman A a Q0N (N 0 - 0 (Q

note} a base closure law, as that term is defined in section 101(a)(17) of title 10, during any
period, the closure of an installation of the Department of Defense in the Republic of Panama in
accordance with the Panama Canal Treaty of 1977, and the closure of any other installation of
the Department of Defense, during the period beginning on October 1, 1992, and ending on
December 31, 1997, shall be deemed to create an exigency of the public business and any leave
that is lost by an employee of such installation by operation of this section (regardless of whether
such leave was scheduled) shall be restored to the employee and shall be credited and available
in accordance with paragraph (2).

TITLE 10, UNITED STATES CODE

§ 101. Definitions
(@) IN GENERAL.—The following definitions apply in this title:

* * * * * * *
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(17) The term “base closure law” means the following:

(A) Section 2687 of this title.

(B) The Defense Base Closure and Realignment Act of 1990 (part A of title
XXIX of Public Law 101-510; 10 U.S.C. 2687 note).

(C) Title Il of the Defense Authorization Amendments and Base Closure and
Realignment Act (Public Law 100-526; 10 U.S.C. 2687 note).

(D) The Defense Base Closure and Realignment Act of 2015.

8§ 2667. Leases: non-excess property of military departments and Defense Agencies
(a)***

* * * * * * *

(e) DEPOSIT AND UsE OF PROCEEDS.—(1)(A) The Secretary concerned shall deposit in a
special account in the Treasury established for that Secretary the following:

(i) All money rentals received pursuant to leases entered into by that Secretary
under this section.

(ii) All proceeds received pursuant to the granting of easements by that Secretary
under section 2668 of this title.

(iii) All proceeds received by that Secretary from authorizing the temporary use of
other property under the control of that Secretary.

(B) Subparagraph (A) does not apply to the following proceeds:

(i) Amounts paid for utilities and services furnished lessees by the Secretary
concerned pursuant to leases entered into under this section.
(it) Money rentals referred to in paragraph (3), (4), or (5).

(C) Subject to subparagraphs (D) and (E), the proceeds deposited in the special account
established for the Secretary concerned shall be available to the Secretary, in such amounts as
provided in appropriation Acts, for the following:

(1) Maintenance, protection, alteration, repair, improvement, or restoration

(including environmental restoration) of property or facilities.

(i) Construction or acquisition of new facilities.
(iii) Lease of facilities.

(iv) Payment of utility services.

(v) Real property maintenance services.

(D) At least 50 percent of the proceeds deposited in the special account established for
the Secretary concerned shall be available for activities described in subparagraph (C) only at the
military installation or Defense Agency location where the proceeds were derived.

(E) If the proceeds deposited in the special account established for the Secretary
concerned are derived from activities associated with a military museum described in section
489(a) of this title, the proceeds shall be available for activities described in subparagraph (C)
only at that museum.

(2) Payments for utilities and services furnished lessees pursuant to leases entered into
under this section shall be credited to the appropriation account or working capital fund from
which the cost of furnishing the utilities and services was paid.
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(3) Money rentals received by the United States directly from a lease under this section
for agricultural or grazing purposes of lands under the control of the Secretary concerned (other
than lands acquired by the United States for flood control or navigation purposes or any related
purpose, including the development of hydroelectric power) may be retained and spent by the
Secretary concerned in such amounts as the Secretary considers necessary to cover the
administrative expenses of leasing for such purposes and to cover the financing of multiple-land
use management programs at any installation under the jurisdiction of the Secretary.

(4) Money rentals received by the United States from a lease under subsection (g) at a
military installation approved for closure or realignment under a base closure law before January
1, 2005, shall be deposited into the account established under section 2906(a) of the Defense
Base Closure and Realignment Act of 1990 (part A of title XXIX of Public Law 101-510; 10
U.S.C. 2687 note).

(5) Money rentals received by the United States from a lease under subsection (g) at a
military installation approved for closure or realignment under a base closure law en-er-after
Jantary-1-2005; from January 1, 2005 through December 31, 2005, shall be deposited into the
account established under section 2906A(a) of the Defense Base Closure and Realignment Act of
1990 (part A of title XXI1X of Public Law 101-510; 10 U.S.C. 2687 note).

(6) Money rentals received by the United States from a lease under subsection (g) at a
military installation approved for closure or realignment under a base closure law on or after
January 1, 2006, shall be deposited into the account established under section 2906 of the
Defense Base Closure and Realignment Act of 2015.

TITLE 49, UNITED STATES CODE

8 47151. Authority to transfer an interest in surplus property

* * * * * * *

(e) REQUESTS BY PuBLIC AGENCIES.—EXcept with respect to a request made by another
department, agency, or instrumentality of the executive branch of the United States Government,
such a department, agency, or instrumentality shall give priority consideration to a request made
by a public agency (as defined in section 47102) for surplus property described in subsection (a)
(other than real property that IS subject to seetren—2687—ef—t|tle—]:9—seetren—291—ef—the-9efense

base closure law, as that term is deflned in sectlon 101(a)(17) of title 10) for use at a public

airport.

Section 131 of Military Construction Appropriation Act, 2003 (Public Law 107-249)

SEC. 131. (a) REQUESTS FOR FUNDS FOR ENVIRONMENTAL RESTORATION AT BRAC SITES
IN FUTURE FISCAL YEARS.—In the budget justification materials submitted to Congress in
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support of the Department of Defense budget for any fiscal year after fiscal year 2003, the
amount requested for environmental restoration, waste management, and environmental
compliance activities in such fiscal year with respect to military installations approved for
closure or realignment under the base closure laws shall accurately reflect the anticipated cost of
such activities in such fiscal year.

(b) BASE CLOSURE LAwS DEFINED.—In this section, the term “base closure laws” means

Reahgnmen{—Aet—éFlubhH:aw—lGG%%@—w—Ué—G—%SJ—Hete)— has the meaning given the

term “base closure law” in section 101(a)(17) of title 10, United States Code.

National Defense Authorization Act for Fiscal Year 1994 (Public Law 103-160)

SEC. 1334. ENVIRONMENTAL EDUCATION OPPORTUNITIES PROGRAM.

* * * * * * * *

(a)***
(k) DEFINITIONS.—For purposes of this section:
(1) The term “base closure law” means the following:
(A) Title 11 of the Defense Authorization Amendments and Base Closure
and Realignment Act (Public Law 100-526; 10 U.S.C. 2687 note).
(B) The Defense Base Closure and Realignment Act of 1990 (part A of
title XXIX of Public Law 101-510; 10 U.S.C. 2687 note).
(C) The Defense Base Closure and Realignment Act of 2015.

* * * * * * * *

SEC. 2918. DEFINITIONS.
(@) SUBTITLE OF TITLE XXIX.—In this subtitle:
(1) The term “base closure law” means the following:
(A) The provisions of title Il of the Defense Authorization Amendments
and Base Closure and Realignment Act (Public Law 100-526; 10 U.S.C. 2687
note).
(B) The Defense Base Closure and Realignment Act of 1990 (part A of
title XXI1X of Public Law 101-510; 10 U.S.C. 2687 note.).
(C) The Defense Base Closure and Realignment Act of 2015.

* * * * * * * *
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SEC. 2804. EXTENSION OF TEMPORARY, LIMITED AUTHORITY TO USE
OPERATION AND MAINTENANCE FUNDS FOR CONSTRUCTION
PROJECTS OUTSIDE THE UNITED STATES.
(a) EXTENSION OF AUTHORITY.—Subsection (h) of section 2808 of the Military
Construction Authorization Act for Fiscal Year 2004 (division B of Public Law 108-136; 117
Stat. 1723), as most recently amended by section 2806 of the Military Construction

Authorization Act for Fiscal Year 2015 (division B of Public Law 113-291; 128 Stat. XXXX), is

amended—
(1) in paragraph (1), by striking “December 31, 2015” and inserting “December
31, 2016”; and
(2) in paragraph (2), by striking “fiscal year 2016 and inserting “fiscal year
2017”.

(b) LIMITATION ON USE OF AUTHORITY.—Subsection (c)(1) of such section is amended—
(1) by striking “October 1, 2014 and inserting “October 1, 2015”;
(2) by striking “December 31, 2015” and inserting “December 31, 2016”; and
(3) by striking “fiscal year 2016 and inserting “fiscal year 2017”.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would provide continued authority for the Secretary of Defense to use
operation and maintenance (O&M) funds for construction to meet temporary operational
requirements during a time of declared war, national emergency, or contingency operation
through December 31, 2016, or until an Act authorizing military construction funds for fiscal
year (FY) 2017 is enacted, for projects in the United States Central Command (USCENTCOM)
and parts of the United States Africa Command (USAFRICOM) areas of responsibility (AOR).
The annual cap for this authority is currently $100,000,000; the Secretary of Defense may
authorize obligation of up to an additional $10,000,000 if needed for contract closeout costs.





When directed by the President or the Secretary of Defense, U.S. forces must be able to
operate quickly and effectively from remote and undeveloped or underdeveloped locations in
support of national emergencies and contingency operations.

Extension of this authority would enable DoD to provide basic facilities and
infrastructure to meet urgent military operational requirements months and years ahead of the
regular annual authorization and appropriation process for construction projects. Crucially, this
authority allows DoD to perform construction at locations over which it may be difficult or
unable to expediently receive the operational control and supporting agreements from the host
nation necessary to perform military construction.

It was only through this authority that USAFRICOM was able to maintain a critical
capability to conduct remotely piloted aircraft (RPA) operations from Djibouti in support of
USAFRICOM and USCENTCOM operations. The Department’s ability to respond quickly to
urgent, temporary requirements for a contingency operation depends on contingency construction
authority (CCA). Thus, when the host nation directed that RPA operations at Djibouti’s Ambouli
International Airport stop, the Department was able to use CCA to make repairs quickly to the
road between Camp Lemonnier and Chabelley Airfield and to construct the airfield support
facilities and improvements necessary to support continued RPA operations. This would not
have been possible using traditional military construction authorities and timelines.

The Department recognizes that CCA is a focused authority limited to the criteria
provided in the legislation, and has instituted the necessary oversight to ensure construction
proposals adequately meet the this criteria. At those locations where DoD expects to conduct
activities of an enduring nature (unrelated to a contingency, national emergency, or a declaration
of war), the Department would use its existing authorities, processes, and mechanisms to procure
military construction funds overseas.

This proposal would retain the current requirement to provide notice to Congress prior to
the use of funds appropriated for O&M under the conditions set forth in subsection (a) of section
2808 of the Military Construction Authorization Act for FY 2004. In addition, the Department of
Defense would not be able to proceed with these projects until after a waiting period following
the delivery of the written notice to Congress.

This proposal would continue to allow the Secretary to utilize CCA in Afghanistan, even
though CCA generally is not authorized at installations where the United States is reasonably
expected to have a long-term presence. As a result, from an operational standpoint, if the United
States intends to have a long-term presence at key locations in Afghanistan, the proposal does not
preclude the emergence of critical, urgent operational capability requirements at these locations.
USCENTCOM needs to retain the flexibility that CCA provides across Afghanistan, including
use at long-term presence locations.

Budgetary Implications: This proposal would authorize the Secretary of Defense to use
authorized and appropriated O&M funds for construction to meet temporary operational
requirements when all necessary pre-requisites for this authority are met. It requires no





additional appropriation of funds. It results in no savings. It is merely an extension of a current,
expiring authority. A budget table is inapplicable and has not been provided.

Changes to Existing Law: This proposal would make the following changes to section 2808 of
the Military Construction Authorization Act for Fiscal Year 2004 (division B of Public Law 108-
136; 117 Stat. 1723), as amended:

SEC. 2808. TEMPORARY, LIMITED AUTHORITY TO USE OPERATION AND

MAINTENANCE FUNDS FOR CONSTRUCTION PROJECTS OUTSIDE

THE UNITED STATES.

(a) TEMPORARY AUTHORITY.—The Secretary of Defense may obligate appropriated funds
available for operation and maintenance to carry out, inside the area of responsibility of the
United States Central Command or certain countries in the area of responsibility of the United
States Africa Command, a construction project that the Secretary determines meets each of the
following conditions:

(1) The construction is necessary to meet urgent military operational requirements
of a temporary nature involving the use of the Armed Forces in support of a declaration
of war, the declaration by the President of a national emergency under section 201 of the
National Emergencies Act (50 U.S.C. 1621), or a contingency operation.

(2) The construction is not carried out at a military installation where the United
States is reasonably expected to have a long-term presence, unless the military
installation is located in Afghanistan, for which projects using this authority may be
carried out at installations deemed as supporting a long-term presence.

(3) The United States has no intention of using the construction after the
operational requirements have been satisfied.

(4) The level of construction is the minimum necessary to meet the temporary
operational requirements.

(b) NoTIFICATION OF OBLIGATION OF FUNDS.—Before using appropriated funds available
for operation and maintenance to carry out a construction project outside the United States that
has an estimated cost in excess of the amounts authorized for unspecified minor military
construction projects under section 2805(c) of title 10, United States Code, the Secretary of
Defense shall submit to the congressional committees specified in subsection (f) a notice
regarding the construction project. The project may be carried out only after the end of the 10-
day period beginning on the date the notice is received by the committees or, if earlier, the end of
the 7-day period beginning on the date on which a copy of the notification is provided in an
electronic medium pursuant to section 480 of title 10, United States Code. The notice shall
include the following:

(1) Certification that the conditions specified in subsection (a) are satisfied with
regard to the construction project.

(2) A description of the purpose for which appropriated funds available for
operation and maintenance are being obligated.

(3) All relevant documentation detailing the construction project.

(4) An estimate of the total amount obligated for the construction.

(c) ANNUAL LIMITATION ON USE OF AUTHORITY.—(1) The total cost of the construction
projects carried out under the authority of this section using, in whole or in part, appropriated
funds available for operation and maintenance shall not exceed $100,000,000 between October





1, 2014 2015, and the earlier of December 31, 2045 2016, or the date of the enactment of an Act
authorizing funds for military activities of the Department of Defense for fiscal year 2046 2017.

(2) Notwithstanding paragraph (1), the Secretary of Defense may authorize the obligation
under this section of not more than an additional $10,000,000 of appropriated funds available for
operation and maintenance for a fiscal year if the Secretary determines that the additional funds
are needed for costs associated with contract closeouts.

(d) QUARTERLY REPORT.—(1) Not later than 45 days after the end of each fiscal-year
quarter during which appropriated funds available for operation and maintenance are obligated or
expended to carry out construction projects outside the United States, the Secretary of Defense
shall submit to the congressional committees specified in subsection (f) a report on the
worldwide obligation and expenditure during that quarter of appropriated funds for such
construction projects.

(2) The ability to use this section as authority during a fiscal year to obligate appropriated
funds available for operation and maintenance to carry out construction projects outside the
United States shall commence for that fiscal year only after the date on which the Secretary of
Defense submits to the congressional committees specified in subsection (f) all of the quarterly
reports that were required under paragraph (1) for the preceding fiscal year.

(e) RELATION TO OTHER AUTHORITIES.—The temporary authority provided by this
section, and the limited authority provided by section 2805(c) of title 10, United States Code, to
use appropriated funds available for operation and maintenance to carry out a construction
project are the only authorities available to the Secretary of Defense and the Secretaries of the
military departments to use appropriated funds available for operation and maintenance to carry
out construction projects.

(F) CONGRESSIONAL COMMITTEES.—The congressional committees referred to in this
section are the following:

(1) The Committee on Armed Services and the Subcommittee on Defense and the

Subcommittee on Military Construction, Veterans Affairs, and Related Agencies of the

Committee on Appropriations of the Senate.

(2) The Committee on Armed Services and the Subcommittee on Defense and the

Subcommittee on Military Construction, Veterans Affairs, and Related Agencies of the

Committee on Appropriations of the House of Representatives.

(9) EFFECT OF FAILURE TO SUBMIT PROJECT NOTIFICATIONS.—If the advance notice of the
proposed obligation of funds for a construction project required by subsection (b) is not
submitted to the congressional committees specified in subsection (f) by the required date,
appropriated funds available for operation and maintenance may not be obligated or expended
after that date under the authority of this section to carry out construction projects outside the
United States until the date on which the notice is finally submitted.

(h) EXPIRATION OF AUTHORITY.—The authority to obligate funds under this section
expires on the later of—

(1) December 31, 2045 2016, or
(2) the date of the enactment of an Act authorizing funds for military construction

for fiscal year 2046 2017.

(i) CERTAIN COUNTRIES IN THE AREA OF RESPONSIBILITY OF UNITED STATES AFRICA
CoMMAND DEFINED.—In this section, the term “certain countries in the area of responsibility of
the United States Africa Command” means Kenya, Somalia, Ethiopia, Djibouti, Seychelles,
Burundi, and Uganda.
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SEC. 835. TREATMENT OF LOBBYING AND POLITICAL ACTIVITY COSTS AS
ALLOWABLE COSTS UNDER DEPARTMENT OF ENERGY
CONTRACTS.

(@) ALLOWABLE COSTS.—
(1) Section 4801(b) of the Atomic Energy Defense Act (50 U.S.C. 2781(b)) is
amended—
(A) by striking “(1)” and all that follows through “the Secretary” and
inserting “The Secretary”; and
(B) by striking paragraph (2).
(2) Section 305 of the Energy and Water Development Appropriation Act, 1988,
as contained in section 101(d) of Public Law 100-202 (101 Stat. 1329-125), is repealed.

(b) REGULATIONS REVISED.—The Secretary of Energy shall revise existing regulations
consistent with the amendments made by subsection (a) no later than 150 days after the date of
the enactment of this Act. Such regulations shall be consistent with the Federal Acquisition
Regulation 48 C.F.R. 31.205-22.

Section-by-Section Analysis

The Federal Acquisition Regulation (FAR), at 31.205-22, restricts reimbursement for
lobbying and political activity to costs incurred in connection with providing a presentation of
information that is readily obtainable on a topic directly related to the performance of a
contract. The information must be technical and factual. Costs associated with its delivery are
not reimbursable unless incurred for the purpose of offering testimony at a regularly scheduled
congressional hearing pursuant to a written request made by the chairman or ranking minority
member of the committee or subcommittee conducting such hearing.

The Department of Energy (DOE) regulation, at 970.3102-05-22, relaxes the FAR’s
restriction to permit reimbursement for “expert advice” from its contractors that does not
necessarily represent the views of DOE or the Federal Government. It must be technical, factual,
or scientific; but it is not an explicit requirement that it be technical and factual. It also is not

restricted to formal hearings nor formal requests by the committee or subcommittee chairs and
ranking members. Oral or contemporaneous requests from representatives or staffers are



https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=09075df3c9ac848e9126c613904a144c&term_occur=2&term_src=



enough, and the advice may be reimbursed not only for topics related to performance of the
contract, but also for proposed legislation as well.

This expanded scope for allowable lobbying and political activity costs requires DOE to
reimburse its contractors for work that may not be in furtherance of mission requirements at a
time when agencies cannot afford to allow diversion of resources away from priorities.

DOE’s regulation is consistent with DOE-specific legislation. The DOE-specific
legislation is inconsistent with contractor lobbying and political activity reimbursement
restrictions and allowances placed on the rest of government. The legislative proposal would
repeal that DOE-specific legislation and the implementing DOE regulation and would require
that DOE regulations, post-repeal, be consistent with regulation governing contractor lobbying
and political activity reimbursement applied to the rest of government. Section 4801 of the
Atomic Energy Defense Act (50 U.S.C. 2781) is limited in applicability to the national security
programs of the Department of Energy. The proposal does not change this limitation; however,
in the past, implementing regulations for all of DOE have been consistent with section 4801.

Changes to Existing Law: The following shows the changes to existing law made by the
proposal:

ATOMIC ENERGY DEFENSE ACT
SEC. 4801. [50 U.S.C. 2781] COSTS NOT ALLOWED UNDER COVERED
CONTRACTS.
(@) IN GENERAL.—The following costs are not allowable under a covered contract:

(1) Costs of entertainment, including amusement, diversion, and social activities
and any costs directly associated with such costs (such as tickets to shows or sports events,
meals, lodging, rentals, transportation, and gratuities).

(2) Costs incurred to influence (directly or indirectly) legislative action on any
matter pending before Congress or a State legislature.

(3) Costs incurred in defense of any civil or criminal fraud proceeding or similar
proceeding (including filing of any false certification) brought by the United States where
the contractor is found liable or has pleaded nolo contendere to a charge of fraud or
similar proceeding (including filing of false certification).

(4) Payments of fines and penalties resulting from violations of, or failure to
comply with, Federal, State, local, or foreign laws and regulations, except when incurred
as a result of compliance with specific terms and conditions of the contract or specific
written instructions from the contracting officer authorizing in advance such payments in
accordance with applicable regulations of the Secretary of Energy.

(5) Costs of membership in any social, dining, or country club or organization.

(6) Costs of alcoholic beverages.

(7) Contributions or donations, regardless of the recipient.

(8) Costs of advertising designed to promote the contractor or its products.

(9) Costs of promotional items and memorabilia, including models, gifts, and
souvenirs.





(10) Costs for travel by commercial aircraft or by travel by other than common
carrier that is not necessary for the performance of the contract and the cost of which
exceeds the amount of the standard commercial fare.

(b) REGULATIONS.—{1)-Netlaterthan-150-days-after November-8,-1985-the-The
Secretary of Energy shall prescribe regulations to implement this section. Such regulations may
establish appropriate definitions, exclusions, limitations, and qualifications. Such regulations

" b inf . ice.

(c) DerINITION.—In this section, “covered contract” means a contract for an amount
more than $100,000 entered into by the Secretary of Energy obligating funds appropriated for
national security programs of the Department of Energy.

(d) EFFecTIVE DATE.—Subsection (a) shall apply with respect to costs incurred under a
covered contract on or after 30 days after the regulations required by subsection (b) are issued.

ENERGY AND WATER DEVELOPMENT APPROPRIATION ACT, 1988
(as contained in section 101(d) of Public Law 100-202)
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SEC. 835. MODIFICATION OF PROHIBITION ON CONTRACTING WITH RUSSIAN
SUPPLIERS OF ROCKET ENGINES FOR THE EVOLVED
EXPENDABLE LAUNCH VEHICLE PROGRAM.

(a) MopIFICATION OF WAIVER.—Subsection (b) of section 1608 of the Carl Levin and
Howard P. “Buck” McKeon National Defense Authorization Act for Fiscal Year 2015 (Public
Law 113-291; 128 Stat. xxx; 10 U.S.C. 2271 note) is amended—

(1) by striking “waiver takes effect” and all that follows through “(1) the waiver”
and inserting “waiver takes effect, that the waiver”;
(2) by striking “; and” and inserting a period; and
(3) by striking paragraph (2).
(b) MODIFICATION OF EXCEPTION.—Subsection (c) of such section is amended—
(1) in paragraph (1)—
(A) by striking “that prior to” and inserting “if prior to”; and
(B) by striking “were either fully paid for” and all that follows through the
end of the sentence and inserting “the contractor had fully paid for such rocket
engines or had entered into a contract under which such rocket engines would be
procured.”; and
(2) in paragraph (2), by striking “prior to February 1, 2014” and all that follows
through the end of the sentence and inserting “the offeror has met the terms specified in
subparagraph (B) of paragraph (1) for the exception under that subparagraph.”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text above would amend existing law.]

Section-by-Section Analysis





This proposal would amend section 1608 of the National Defense Authorization Act
(NDAA) for Fiscal Year (FY) 2015 (10 U.S.C. 2271 note) to permit a contractor to use a rocket
engine designed or manufactured in the Russian Federation when performing a contract for
national security space launch activities under the Evolved Expendable Launch Vehicle (EELV)
program if prior to February 1, 2014, the contractor had fully paid for the rocket engine or had
entered into the contract under which the Russian rocket engine would be procured. The proposal
would also permit the Secretary of Defense to waive the prohibition against a contractor using a
Russian rocket engine on a contract for property or services for space launch activities on the
basis of the national security interests of the United States and without the need to also certify
that the space launch services and capabilities covered by the contract could not be obtained at a
fair and reasonable price without the use of rocket engines designed or manufactured in the
Russian Federation.

Currently, section 1608 provides exceptions to the prohibition on use of Russian rocket
engines for the current 36-core contract with United Launch Alliance (ULA) and for Russian
rocket engines the Secretary certifies, upon advice from the General Counsel of the Department
of Defense (DoD), that were prior to February 1, 2014, either fully paid for or covered by a
legally binding commitment to fully pay for such rocket engines. While this exception was
intended to permit the use of the Russian-made RD-180 engines either already delivered to or on
order by ULA to bridge the gap until a new engine and vehicle were ready, only a small number
of engines (approximately five) actually satisfy the statutory requirements for an exception. As a
result, section 1608 severely limits the Department’s ability to contract for space launch
activities that employ the Atlas V, which uses the RD-180 rocket engine and is ULA’s most
price competitive, certified launch vehicle for medium/intermediate class missions for the EELV
program. Without relief from this language, coupled with ULA’s recent decision to retire the
non-price competitive Delta IV medium-class launch vehicle, DoD will be in jeopardy of not
meeting the requirements in section 2273 of title 10, United States Code of assured access to
space. Section 2273 requires, to the maximum extent practicable, to have two families of space
launch vehicles for each DoD satellite. This essentially creates a multi-year gap without two
price-competitive launch providers servicing medium to intermediate class missions. This
proposal will also ensure that the Department can continue to contract for space launch activities
that employ the more cost effective Atlas V rocket until additional price competitive launch
vehicles are available.

Additionally, the proposal would eliminate the requirement that in order to waive the
prohibition on the use of Russian rocket engines with respect to a contract for the procurement of
property or services for space launch activities, the Secretary of Defense must determine and
certify that the space launch services and capabilities covered by the contract could not be
obtained at a fair and reasonable price without the use of rocket engines designed or
manufactured in the Russian Federation. This adjustment would more closely tie a Secretary of
Defense waiver to the assured access to space requirements of 10 U.S.C. 2273 and National
Security Space Policy.

Budgetary Implications: The funding affected by this proposal is in the FY16 President's
Budget (PB) request line identified in the table below. The FY16 PB request is based on having
the Atlas V, which uses the Russian RD-180 engine, available for the competitive launch service





opportunities in EELV Phase 1A and Phase 2. Thus, the FY16 PB supports this legislative
proposal if enacted. If the proposal is not enacted, additional funding will be required due to the
effect on lost competition and lost capability in the EELV medium/intermediate range.

RESOURCE REQUIREMENTS (SMILLIONS)

FY FY FY FY FY Appropriation | Budget | Dash-1 | Program
2016 | 2017 | 2018 2019 2020 From Activity | Line Element
Item
800.2 | 842.6 |842.6 | 1,295.0 | 1,318.3 Space 05 P-8 0305953F
Procurement,
Air Force
Total | 800.2 | 842.6 | 842.6 | 1,295.0 | 1318.3 -- - - --

Changes to Existing Law: This proposal would make the following changes to section 1608 of
the National Defense Authorization Act for Fiscal Year 2015 (Public Law 113-291):

SEC. 1608. PROHIBITION ON CONTRACTING WITH RUSSIAN SUPPLIERS OF
ROCKET ENGINES FOR THE EVOLVED EXPENDABLE LAUNCH
VEHICLE PROGRAM.

(a) IN GENERAL.—EXcept as provided by subsections (b) and (c), beginning on the date of the
enactment of this Act, the Secretary of Defense may not award or renew a contract for the
procurement of property or services for space launch activities under the evolved expendable
launch vehicle program if such contract carries out such space launch activities using rocket
engines designed or manufactured in the Russian Federation.

(b) WaIVER.—The Secretary may waive the prohibition under subsection (a) with respect to
a contract for the procurement of property or services for space launch activities if the Secretary
determines, and certifies to the congressional defense committees not later than 30 days before
the waiver takes effect, that—
-the waiver is necessary for the natlonal securlty interests of the United States;-and

(c) EXCEPTION.—
(1) IN GENERAL.—The prohibition in subsection (a) shall not apply to either—
(A) the placement of orders or the exercise of options under the contract
numbered FA8811-13-C-0003 and awarded on December 18, 2013; or
(B) subject to paragraph (2), a contract awarded for the procurement of
property or services for space launch activities that includes the use of rocket
engines designed or manufactured in the Russian Federation that-if prior to

Februaryl 2014 wereetthepfutward—fepbﬁheeentmetepeeeevered-bya

the contractor had fully paid for such rocket engines or had entered into a contract
under which such rocket engines would be procured.

(2) CERTIFICATION.—The Secretary may not award or renew a contract for the






procurement of property or services for space launch activities described in paragraph
(1)(B) unless the Secretary, upon the advice of the General Counsel of the Department of
Defense, certifies to the congressional defense committees that the offeror has provided
to the Secretary sufficient documentation to conclusively demonstrate that prierte

engines-the offeror has met the terms specified in subparagraph (B) of paragraph (1) for
the exception under that subparagraph.
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SEC. 1218. EASTERN EUROPEAN TRAINING INITIATIVE.

(a) AuTHORITY.—The Secretary of Defense, with the concurrence of the Secretary of
State, may carry out a program, to be known as the Eastern European Training Initiative, to
provide training, and pay the incremental expenses incurred by a country as the direct result of
participation in such training, for the national military forces of—

(1) a country that is a signatory to the Partnership for Peace Framework
Documents, but is not a member of the North Atlantic Treaty Organization (NATO); or

(2) a country that became a member of NATO after January 1, 1999.

(b) TypPES OF TRAINING.—The training provided to the national military forces of a
country under subsection (a) shall be limited to multilateral or regional training to—

(1) maintain and increase interoperability and readiness;

(2) increase the capacity to respond to external threats; or

(3) increase the capacity to respond to calls for collective action within NATO.
(c) REQUIRED ELEMENTS.—Training provided to the national military forces of a country

under subsection (a) shall include elements that promote—

(1) observance of and respect for human rights and fundamental freedoms; and

(2) respect for legitimate civilian authority within that country.

(d) LIMITATION ON FUNDS.—

(1) ANNUAL FUNDING LIMITATION.—The Secretary of Defense may use up to
$28,000,000 of funds available for operation and maintenance for any fiscal year to
provide training and pay incremental expenses under subsection (a) in that fiscal year.

(2) AVAILABILITY OF FUNDS FOR ACTIVITIES ACROSS FISCAL YEARS.—AmMounts

made available in a fiscal year to carry out the authority in subsection (a) may be used for
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training under that authority that begins in the fiscal year for which such amounts are
made available and ends in the next fiscal year.
(e) CONGRESSIONAL NOTIFICATION.—

(1) NoTiFicaTION.—Not less than 15 days before providing training to the
national military forces of a country under subsection (a), the Secretary of Defense shall
submit to the congressional committees specified in paragraph (2) a notice of the
following:

(A) The country with which the training will be conducted.
(B) The type of training to be provided.

(2) SPECIFIED CONGRESSIONAL COMMITTEES.—The congressional committees
specified in this paragraph are the following:

(A) The Committee on Armed Services, the Committee on Foreign

Affairs, and the Committee on Appropriations of the House of Representatives.

(B) The Committee on Armed Services, the Committee on Foreign

Relations, and the Committee on Appropriations of the Senate.

() ADDITIONAL AUTHORITY.—The authority provided in subsection (a) is in addition to

any other authority provided by law authorizing the provision of training for the national military

forces of a foreign country, including section 2282 of title 10, United States Code.

(9) DEFINITION.—In this section, the term “incremental expenses” means the reasonable

and proper cost of the goods and services that are consumed by a country as a direct result of that
country’s participation in training under the authority of this section, including rations, fuel,
training ammunition, and transportation. Such term does not include pay, allowances, and other

normal costs of such country’s personnel.
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(h) TERMINATION OF AUTHORITY.—The authority under this section shall terminate on
September 30, 2020. Any activity under this section initiated before that date may be completed,
but only using funds available for fiscal years 2016 through 2020.

Section-by-Section Analysis

This proposal, in a free-standing provision, would establish the “Eastern European
Training Initiative,” a pilot program generally aimed at strengthening the training and readiness
of the military forces of certain North Atlantic Treaty Organization (NATO) and Partnership for
Peace countries by maintaining and increasing their abilities to (1) be interoperable; (2) respond
to external threats; and (3) respond to calls for collective defense within the Alliance. The
Initiative would focus on Eastern European Allies and partners, and would build on skills and
interoperability developed in coalition operations over the past two decades, including those in
Afghanistan and Iraq.

The Eastern European Training Initiative is one of the authorities the Department of
Defense needs to respond effectively to the troubling activities in Ukraine and adjoining
countries.

The proposal would authorize the Secretary of Defense, with the concurrence of the
Secretary of State, to use funds available for operation and maintenance to provide training and
pay incremental expenses for the national military forces of a country that (1) is a signatory to
the Partnership for Peace Framework Documents (PfP country), but not a member of NATO; or
(2) became a member of NATO after January 1, 1999. These include the countries most affected
by the turmoil in Eastern Europe attributable to the Russian Federation. “Incremental expenses”
would be defined in subsection (g) of the provision, based on the definition in section 2010(e) of
title 10, United States Code (relating to participation of developing countries in combined
exercises). To emphasize the need for group action in this critical area of the world, the training
authorized would be limited to multilateral or regional training, and could include training for a
country’s special operations forces. The Secretary’s authority would terminate at the close of
fiscal year (FY) 2020, and would be in addition to any other authority provided by law
authorizing the provision of training for a foreign country's national military forces.

The Eastern European Training Initiative would limit annual obligations to $28 million,
but would require no additional funding. To reach this amount, the Department intends to use
funds associated with the mission requirements of the United States European Command
(EUCOM), including the “Warsaw Initiative Fund” (WIF), and other Operation and
Maintenance, Army funds available to EUCOM under the heading “Combatant Commands
Direct Program Support,” including funds for the “NATO Response Force,” as well as portions
of the funds available under “Building Partner Capacity,” Traditional Commander Activities, and
the Partnership Development Program—an annual total of approximately $28 million per year.
In effect, the proposal would allow the Department of Defense to spend these existing funds
more efficiently.





This proposal would, among other things, enable the United States to conduct training
activities that would increase the operational readiness and capabilities of foreign military forces,
including training activities to increase the ability of these countries to respond to external threats
and maintain and increase interoperability. The training could also increase the ability of the
Eastern European NATO members to respond to calls for collective action within NATO, such
as Article 5 of the Washington Treaty (relating to armed attacks on NATO members), NATO
operations and assurance measures, and the NATO Response Force. Further, the training could
restore or build a country’s competency in full-spectrum, joint major combat operations after
more than a decade of conducting counterinsurgency and stability operations in Afghanistan.

Here are two examples of how this initiative could be used:
EXAMPLE 1. TRAINING IN THE CONTEXT OF A JOINT EXERCISE

Exercise “Combined Resolve” is an annual, U.S.-led, multi-national exercise at the
Hohenfels and Grafenwoehr Training Areas in Germany. In spring 2014, more than
4,000 military members from 15 NATO and European partner nations focused on
maintaining and enhancing interoperability. Generally, forces are integrated. Among
other things, the exercise supports NATO Response Force interoperability and readiness,
a key element of the NATO Readiness Action Plan approved at the Wales Summit.

U.S. forces receive training from “observer/controllers” who work at the training area.
For certain developing countries, the United States has authority under 10 U.S.C. 2010 to
use operation and maintenance funds—including money from the “Warsaw Initiative
Fund”—to pay the costs of transportation and sustainment (e.g., rations and fuel) in
connection with the exercise. Section 2010, however, does not include the authority to
provide training from the professional observer/controllers.

Because the foreign forces are not training to deploy to Afghanistan or training for
internal counterterrorism, section 2282 of title 10, United States Code, relating to
building the capacity of foreign security forces, would not be available to authorize
training.

Under this proposal, the United States would spend the same amount of money from the
same source—operation and maintenance—and would also be permitted to have the
observer/controllers provide training to the foreign forces, thus increasing the
interoperability and effectiveness of the NATO Response Force.

EXAMPLE 2. ENHANCING SEMINARS TO INCLUDE ACTUAL TRAINING

EUCOM has conducted military-to-military activities with the Republic of Moldova.
Generally, these activities are limited to bilateral familiarization/interoperability, often
using Warsaw Initiative Funds.

Using the same funds, this proposal would permit us to jointly train the Moldovan and
Georgian military on range operations (so they can better train their own forces), disposal
of and medical responses to unexploded ordnance, vehicle maintenance operations, and
defensive anti-armor operations. Because we would not be training them to deploy to

4





Afghanistan or training them for internal counterterrorism10 U.S.C. 2282, referenced

above, would not be available to authorize training.

Budgetary Implications: There would be no additional costs for this proposal. It would utilize
funds already proposed for EUCOM under the Warsaw Initiative Fund and from certain
programs available to EUCOM under the heading “Combatant Commands Direct Program

Support” (Operation and Maintenance, Army, subactivity group 138).

RESOURCE REQUIREMENTS (SMILLIONS)

FY FY FY FY FY | Appropriation | Budget Dfisr?él Program
2016 | 2017 | 2018 | 2019 | 2020 From Activity ltem Element
Warsaw Operation and
Initiative 5 7 7 7 7 Maintenance, 04 AGTD
Fund Defense-Wide
Building Operation and
Partner 1 1 1 1 1 Maintenance, 01 138
Capacity Army
NATO Operation and
Response 11 11 11 11 11 Maintenance, 01 138
Force Army
Traditional Operation and
Commander 5 3 3 3 3 Maintenance, 01 138
Activities Army
Partnership Operation and
Development 6 6 6 6 6 Maintenance, 01 138
Program Army
Total 28 28 28 28 44

Changes to Existing Law: This proposal would not change the text of any current law.
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SEC. 1047. EXEMPTION OF INFORMATION ON MILITARY TACTICS,
TECHNIQUES, AND PROCEDURES FROM RELEASE UNDER
FREEDOM OF INFORMATION ACT.

(a) ExempTION.—Chapter 3 of title 10, United States Code, is amended by adding at the
end the following new section:

“8 130g. Nondisclosure of information: military tactics, techniques, and procedures

“(a) AUTHORITY FOR NONDISCLOSURE.—The Secretary of Defense may withhold from
public disclosure otherwise required by law information on military tactics, techniques, and
procedures in accordance with this section.

“(b) STANDARD FOR EXEMPTION FROM DISCLOSURE.—For the purposes of this section,
information on a military tactic, technique, or procedure may be withheld from public disclosure
only if the Secretary makes each of the following determinations with respect to the information:

“(1) That the public disclosure of the information could reasonably be expected to
risk impairment of the effective operation of the armed forces.
“(2) That either of the following condition is met:

“(A) The military tactic, technique, or procedure has not been publicly
disclosed.

“(B) The use of the military tactic, technique, or procedure in connection
with a specific military operation, either planned or executed, or its effectiveness,
has not been publicly disclosed.

“(c) CiTATION TO FOIA PARAGRAPH.—This section is a statute that specifically exempts
certain matters from disclosure under section 552 of title 5 within the meaning of paragraph (3)

of subsection (b) of that section.”.





1 (b) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is

2 amended by adding at the end the following new item:

“130g. Nondisclosure of information: military tactics, techniques, and procedures.”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would allow the Department of Defense (DoD) to withhold information on
military tactics, techniques, and procedures from release to the public under section 552 of title
5, United States Code (known as the Freedom of Information Act (FOIA)), even in the case of
information that is not classified. The effectiveness of any United States military operation is

dependent upon the enemy not having knowledge of how U.S. military forces will be used.

Commanders need to have all advantages at their disposal to be successful on the battlefield; if

the enemy has knowledge of the tactics, techniques, or procedures that will be used, a crucial

advantage is lost and success of the operation and the lives of U.S. military forces are seriously
jeopardized.

The decision of the Supreme Court in Milner v. Department of the Navy, 131 S. Ct. 1259
(2011), significantly narrowed the long-standing administrative understanding of the scope of
Exemption 2 of the Freedom of Information Act (5 U.S.C. 552(b)(2)). Before that decision, DoD
was able to withhold information on military tactics, techniques, and procedures from release

under FOIA pursuant to Exemption 2, even when the information was not classified. This

proposal would reinstate that protection to ensure effective operation of U.S. military forces and
to save lives.

Budgetary Implications: None. Review of requests will remain a cost to the various FOIA
programs throughout DoD whether a release is made or not. Any potential cost avoidance is

minimal.
RESOURCE REQUIREMENTS ($MILLIONS)
FY | FY | FY | FY | FY | Appropriations | Budget le‘isrr]‘él Program
2016 | 2017 | 2018 | 2019 | 2020 From Activity [tem Element
DOD.FO.IA 0.0 0.0 0.0 00 | 0.0 Various Various | Various | Various
Organizations
Total 0.0 0.0 0.0 0.0 | 0.0 -- -- -- --

Changes to Existing Law: The proposal would make the following changes to existing law:

TITLE 10, UNITED STATES CODE

EE I I I

CHAPTER 3—General Power and Functions






R i i e S

130. Authority to withhold from public disclosure certain technical data.

[130a. Repealed.]

130b. Personnel in overseas, sensitive, or routinely deployable units: nondisclosure of personally identifying
information.

130c. Nondisclosure of information: certain sensitive information of foreign governments and international
organizations.

130d. Treatment under Freedom of Information Act of certain confidential information shared with State and local
personnel.

130e. Treatment under Freedom of Information Act of critical infrastructure security information.

130f. Congressional notification regarding sensitive military operations.

130g. Nondisclosure of information: military tactics, technigues, and procedures.

EE I I I

§ 130g. Nondisclosure of information: military tactics, techniques, and procedures

(2) AUTHORITY FOR NONDISCLOSURE.—The Secretary of Defense may withhold from
public disclosure otherwise required by law information on military tactics, techniques, and
procedures in accordance with this section.

(b) STANDARD FOR EXEMPTION FROM DISCLOSURE.—For the purposes of this section,
information on a military tactic, technigue, or procedure may be withheld from public disclosure
only if the Secretary makes each of the following determinations with respect to the information:

(1) That the public disclosure of the information could reasonably be expected to
risk impairment of the effective operation of the armed forces.

(2) That either of the following conditions is met:

(A) The military tactic, technigue, or procedure has not been publicly
disclosed.

(B) The use of the military tactic, technigue, or procedure in connection
with a specific military operation, either planned or executed, or its effectiveness,
has not been publicly disclosed.

(c) CiTATION TO FOIA PARAGRAPH.—This section is a statute that specifically exempts
certain matters from disclosure under section 552 of title 5 within the meaning of paragraph (3)
of subsection (b) of that section.

EE I I I
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SEC. 2805. PRODUCTION AND USE OF NATURAL GAS AT FORT KNOX,
KENTUCKY.
(@) IN GENERAL.—Chapter 449 of title 10, United States Code, is amended by adding at
the end the following new section:
“8 4781. Natural gas: production, treatment, management, and use at Fort Knox, Kentucky

“(a) AUTHORITY.—The Secretary of the Army may provide, by contract or otherwise, for
the production, treatment, management, and use of natural gas located under Fort Knox,
Kentucky, without regard to section 3 of the Mineral Leasing Act for Acquired Lands (30 U.S.C.
352).

“(b) LiIMITATION ON USes.—Any natural gas produced under the authority of subsection
(a) may only be used to support activities and operations at Fort Knox and may not be sold for
use elsewhere.

“(c) OWNERSHIP OF FACILITIES.—The Secretary of the Army may take ownership of any
gas production and treatment equipment and facilities and associated infrastructure from a
contractor in accordance with the terms of a contract or other agreement entered into pursuant to
subsection (a).

“(d) No APPLICATION ELSEWHERE.—The authority provided by this section applies only
with respect to Fort Knox, Kentucky, and nothing in this section shall be construed as
authorizing the production, treatment, management, or use of natural gas resources underlying
any Department of Defense installation other than Fort Knox.

“(e) AppLICABILITY.—The authority of the Secretary of the Army under this section is

effective as of August 2, 2007.”.





1

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is

amended by adding at the end the following new item:

“4781. Natural gas: production, treatment, management, and use at Fort Knox, Kentucky.”.
Section-by-Section Analysis

This proposal would specifically authorize production, treatment, management, and use
by the Secretary of the Army of natural gas underlying certain lands within Fort Knox,
Kentucky. This proposal only applies to Fort Knox and does not extend to natural gas
development at any other military installation. The development of natural gas resources
underlying Federal lands is generally the responsibility of the Department of the Interior. This
proposal provides an exception for previously existing natural gas development at Fort Knox.

Subsection (a) of the proposal would add a new section to chapter 449 of title 10, United
States Code, relating to Real Property under the jurisdiction of the Secretary of the Army.

Subsection (a) of the new title 10 section would provide general authority and exempt the
contracts or agreements from section 3 of the Mineral Leasing Act for Acquired Lands (30
U.S.C. 352).

Subsection (b) of the new title 10 section would provide certain restrictions concerning
the use of the natural gas produced under subsection (a).

Subsection (c) of the new title 10 section would provide authority to the Secretary of the
Army to take ownership of certain equipment, facilities, and infrastructure from a contractor in
accordance with the terms of a contract or other agreement entered into under the authority
provided by subsection (a).

Subsection (d) of the new title 10 section would state that the authority provided by the
new section applies only with respect to Fort Know, Kentucky, and that nothing in the new
section shall be construed as authorizing the production, treatment, management, or use of
natural gas resources underlying any Department of Defense installation other than Ft. Knox.

Subsection (e) of the new title 10 section would provide that the authority under the new
section is retroactive to 2007, clarifying the status of previous agreements entered into at Fort
Knox since that time.

Budgetary Implications: This proposal would have no budgetary effects as it is legitimizing the
authority for existing contracts. If this proposal is approved, these contracts will continue with
no adjustments. The current contract will result in an estimated $1.3-3.775 million in savings
over the next five years (the growth in anticipated savings results from the utility company
approaching Ft. Knox since this proposal was initially submitted pricing natural gas at a
significantly increased cost to deliver the same commaodity currently supplied at a lower rate).
However, if this proposal is not adopted, the Army will be forced to terminate the current
functioning contract resulting in significant associated cancellation costs, in addition to higher





costs for replacement natural gas.

RESOURCE REQUIREMENTS

Appropriation | Budget Dash-1 Program
FY16 | FY17 | FY18 | FY19 | FY20 -5 Line

From Activity Item Element
Army 0 0 0 0 0
Total 0 0 0 0 0

Changes to Existing Law: This proposal would add a new section to chapter 449 of title 10,
United States Code, as shown above.
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SEC. 1219. EXTENSION, EXPANSION, AND REVISION OF AUTHORITY FOR

ASSISTANCE TO THE GOVERNMENT OF JORDAN FOR BORDER

SECURITY OPERATIONS.

(a) AuTHORITY.—Subsection (a)(1) of section 1207 of the National Defense
Authorization Act for Fiscal Year 2014 (Public Law 113-66; 22 U.S.C. 2151 note) is amended—

(1) by striking “maintaining” and inserting “enhancing”; and

(2) by striking “increase security and sustain increased security along the border
between Jordan and Syria” and inserting “sustain security along the border of Jordan with
Syria and Iraq”.

(b) FuNDs.—Subsection (b) of such section is amended by striking “2014” and inserting
“2016 and 2017”.
(c) LimiTATIONS.—Subsection (c) of such section is amended—

(1) by striking “LimiTATIONS.—” and all that follows through “The total” and
inserting “LIMITATION ON AMOUNT.— From funds made available to the Department of
Defense, the total”; and

(2) by inserting “in any fiscal year” before “may not exceed $150,000,000”; and

(3) by striking paragraph (2).

(e) EXPIRATION OF AUTHORITY.—Subsection (f) of such section is amended by striking
“December 31, 2015 and inserting “December 31, 2017”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format
how the legislative text would amend existing law.]





Section-by-Section Analysis

This proposal would authorize $150 million in assistance to the Government of Jordan (GoJ) in
any fiscal year through fiscal year 2017 for the purposes of supporting and enhancing efforts of the
Jordanian Armed Forces (JAF) to support and sustain security along Jordan’s borders with Syria and
Irag. By increasing Department of Defense authority to provide assistance and support to the GoJ from
$150 million over a two-year period to $150 million in any fiscal year through fiscal year 2017, this
proposal would both enable the GoJ, a key U.S. partner, to enhance its force presence and capabilities
along its borders and support Jordan’s enduring commitment to fighting terrorism in the region and
containing spillover from the conflicts in Syria and Iraqg.

The actions of the Islamic State in Iraq and the Levant (ISIL) and other terrorist groups present
a serious threat to Jordan, a key U.S. partner, as well as the broader Middle East. As such, it is in the
United States’ national security interest to respond to this increased threat to Jordan by providing the
necessary assistance.

Enabling the JAF to establish a more permanent presence along the border also assists the GoJ
in extending its control over its vast desert land in the east, which has come under threat from ISIL
extremists that have infiltrated Irag and threatened the Jordanian border. This proposal helps prevent
and deter conflict along volatile borders it shares with Syria and Iragi while also investing in
strengthening our critical defense relationship with the JAF.

This proposal would enhance the JAF’s ability to defend Jordan and help maintain broader
regional security by providing aircraft and vehicles, weapons and ammunition, communications
equipment, tactical equipment, and increased military training and cooperation.

The current Department of Defense authority to provide assistance and support to the GoJ
authorizes $150 million through FY 2015 and will expire in FY 2016. Therefore, and in light of the
increased threat posed by ISIL and other terrorist groups, an extension and expansion of this authority
for fiscal years 2016 and 2017 is being requested. The GoJ has long been an essential partner in the
fight against terrorism, and it is critical that assistance to the GoJ’s efforts is sustained in the future.

Budgetary Implications: This proposal would be funded within the Department’s appropriations
requested in the Administration’s FY 2016 President’s Budget. The funding requirement is reflected
in the following table.

RESOURCE REQUIREMENTS (SMILLIONS)

FY FY FY FY FY Appropriation Budget Dfisr?él Program
2016 | 2017 | 2018 | 2019 | 2020 From Activity [tem Element
OCO - Operation
$150 | $150 &Maintenance, BAO4 4GTD | 1002199T
Defense-Wide

Changes to Existing Law: This proposal would make the following changes to section 1207 of the
National Defense Authorization Act for Fiscal Year 2014:





SEC. 1207. ASSISTANCE TO THE GOVERNMENT OF JORDAN FOR BORDER

SECURITY OPERATIONS.

(a) AUTHORITY TO PROVIDE ASSISTANCE.—

(1) IN GENERAL.—The Secretary of Defense may, with the concurrence of the Secretary
of State, provide assistance on a reimbursement basis to the Government of Jordan for purposes
of supporting andmaintaining enhancing efforts of the armed forces of Jordan toinerease
security-and sustaininrcreased security along the borderbetween of Jordanand with Syria and
Irag.

(2) FREQUENCY.—Assistance under this subsection may be provided on a quarterly
basis.

(3) CERTIFICATION.—ASsIstance may be provided under this subsection only if the
Secretary of Defense certifies to the specified congressional committees that the Government of
Jordan is supporting efforts of the armed forces of Jordan to sustain security along the its
border between-Jordan-and with Syria and Iraq.

(b) FUNDS AVAILABLE FOR ASSISTANCE.—AmMmounts authorized to be appropriated for fiscal
years 2044 2016 and 2017 by title XV and available for reimbursement of certain coalition nations for
support provided to United States military operations pursuant to section 1233 of the National Defense
Authorization Act for Fiscal Year 2008 (Public Law 110-181) as specified in the funding table in
section 4302 may be used to provide assistance under the authority in subsection (a).

(C) LIMITATIONS —

5 LIMITATION ON AAMOUNT.— The total amount of assistance provided under the
authority in subsection (a) in any fiscal year may not exceed $150,000,000.

(2) PROHIBITION ON CONTRACTUAL OBLIGATIONS.—The Secretary of Defense may not
enter into any contractual obligation to provide assistance under the authority in subsection (a).
(d) NoTice BEFORE EXERCISE.—Not later than 15 days before providing assistance under the

autherity-ir subsection (a), the Secretary of Defense shall submit to the specified congressional
committees a report setting forth a full description of the assistance to be provided, including the
amount of assistance to be provided, and the timeline for the provision of such assistance.

(e) SPECIFIED CONGRESSIONAL COMMITTEES.—In this section, the term *“specified
congressional committees” means—

(1) the congressional defense committees; and

(2) the Committee on Foreign Relations of the Senate and the Committee on Foreign
Affairs of the House of Representatives.

(F) EXPIRATION OF AUTHORITY.—No assistance may be provided under the authority in
subsection (a) after December 31, 2015 2017.
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SEC. 1217. LIQUIDATION OF UNPAID CREDITS ACCRUED AS A RESULT OF
TRANSACTIONS UNDER A CROSS-SERVICING AGREEMENT.
(@) LIQUIDATION OF UNPAID CREDITS.—Section 2345 of title 10, United States Code, is
amended by adding at the end the following new subsection:

“(c)(1) Any credits of the United States accrued as a result of the provision of logistic
support, supplies, and services under the authority of this subchapter that remain unliquidated
more than 18 months after the date of delivery of the logistic support, supplies, or services may,
at the option of the Secretary of Defense in coordination with the Secretary of State, be
liquidated by offsetting the credits against any amount owed by the Department of Defense,
pursuant to a transaction or transactions concluded under the authority of this subchapter, to the
government or international organization to which the logistic support, supplies, or services were
provided by the United States.

“(2) The amount of any credits offset pursuant to paragraph (1) shall be credited as
specified in section 2346 of this title as if it were a receipt of the United States.”.

(b) EFFeCTIVE DATE.—Subsection (c) of section 2345 of title 10, United States Code, as
added by subsection (a), shall apply with respect to credits accrued by the United States which
(1) were accrued prior to, and remain unpaid as of, the date of the enactment of this Act, or (2)
are accrued after the date of the enactment of this Act.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text would amend existing law.]
Section-by-Section Analysis

This proposal would amend section 2345 of title 10, United States Code, to provide the

Secretary of Defense the discretionary authority to liquidate unpaid debts owed to the United

States by a foreign government or international organization as a result of the Department of
Defense providing logistic support, supplies, and services to that foreign government or





international organization. Liquidation would occur by offsetting the debt against any amounts
owed by the Department of Defense to that foreign government or international organization for
logistic support, supplies, or services obtained by the Department pursuant to a transaction or
transactions concluded under the authority of subchapter | of Chapter 138, of title 10, United
States Code.

At present, no statutory authority exists which specifically addresses situations in which a
foreign government or international organization fails to pay a debt owed to the United States
pursuant to an agreement concluded under the authority of subchapter | of chapter 138, title 10,
United States Code.

This proposal would provide a means by which the United States may recover the
overdue amounts owed, and credit the value of any debt offset in the same manner as specified
for other receipts received from a foreign government or international organization pursuant to
an agreement concluded under the authority of subchapter I of chapter 138, title 10, United
States Code. This authority would apply to debts that remain unpaid more than 18 months after
the Department of Defense has delivered the logistic support, supplies, and services to the
foreign government or international organization. The discretionary nature of this authority
would permit the Secretary of Defense to consider factors such as the amount involved, relations
with the foreign government or international organization concerned, the prognosis for payment
of the debt without resort to involuntary means, and similar factors before using this authority.
This proposal would apply to overdue debts accrued before and after enactment of the proposal.

Budgetary Implications: If enacted this proposal would not increase the budgetary
requirements of the Department of Defense.

RESOURCE REQUIREMENTS (SMILLIONS)

Dash-1

FY FY FY FY FY | Appropriation | Budget Line Program
2016 | 2017 | 2018 | 2019 | 2020 To Activity ltem Element
Operation and
Army +0 +0 +0 +0 +0 Maintenance,
Army
Operation and
Navy +0 +0 +0 +0 +0 Maintenance,
Navy

Operation and

I\(/I:erl nse +0 +0 +0 +0 | +0 | Maintenance,
P Marine Corps
Coast Operation and
Guard +0 +0 +0 +0 +0 Maintenance,
Coast Guard






Operation and
+0 +0 +0 +0 +0 Maintenance,
Air Force

Air
Force

Transportation
Working Capital
Funds —
97X4930

DOD +0 +0 +0 +0 +0 02 21A

NUMBER OF PERSONNEL AFFECTED

. Personnel Type
FY | FY | FY | FY | FY | Appropriation | «cei’d Enlist’g‘g or
2016 | 2017 | 2018 | 2019 | 2020 To Civilian)
Army 0 0 0 0 0 N/A N/A
Navy 0 0 0 0 0 N/A N/A
Marine | 0 0 0 0 N/A N/A
Corps
Air Force 0 0 0 0 0 N/A N/A
Total 0 0 0 0 0

Changes to Existing Law: This proposal would make the following changes in provisions of
existing law:

TITLE 10, UNITED STATES CODE
§ 2345. Liquidation of accrued credits and liabilities

(a) Credits and liabilities of the United States accrued as a result of acquisitions and
transfers of logistic support, supplies, and services under the authority of this subchapter shall be
liquidated not less often than once every 12 months by direct payment to the entity supplying
such support, supplies, or services by the entity receiving such support, supplies, or services.

(b) Payment-in-kind or exchange entitlements accrued as a result of acquisitions and
transfers of logistic support, supplies, and services under authority of this subchapter shall be
satisfied within 12 months after the date of delivery of the logistic support, supplies, or services.

(c)(1) Any credits of the United States accrued as a result of the provision of logistic
support, supplies, and services under the authority of this subchapter that remain unliguidated
more than 18 months after the date of delivery of the logistic support, supplies, or services may,
at the option of the Secretary of Defense in coordination with the Secretary of State, be






liquidated by offsetting the credits against any amounts owed by the Department of Defense,
pursuant to a transaction or transactions concluded under the authority of this subchapter, to the
government or international organization to which the logistic support, supplies, or services were
provided by the United States.

(2) The amount of any credits offset pursuant to paragraph (1) shall be credited as
specified in section 2346 of this title as if it were a receipt of the United States.
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SEC. 1046. REVISION OF FREEDOM OF INFORMATION ACT TO REINSTATE
EXEMPTIONS UNDER THAT ACT AS IN EFFECT BEFORE THE
SUPREME COURT DECISION IN MILNER V. DEPARTMENT OF THE
NAVY.

Paragraph (2) of section 552(b) of title 5, United States Code is amended—

(1) by inserting “(A)” before “related”;

(2) by inserting “or” after “an agency;”; and

(3) by adding at the end the following new subparagraph:

“(B) predominantly internal to an agency, but only to the extent that disclosure
could reasonably be expected to risk impairment of the effective operation of an agency
or circumvention of statute or regulation;”.

Section-by-Section Analysis

In response to the decision of the Supreme Court in Milner v. Department of the Navy,
131 S. Ct. 1259 (2011), which significantly narrowed the scope of Exemption 2 of the Freedom
of Information Act, the Administration seeks to reinstate the protection that had long been
afforded under that exemption to material whose disclosure could risk causing harm and which
had long been protected under that exemption.

Section 552 of title 5, United States Code, popularly known as the “Freedom of
Information Act” (FOIA), requires Federal agencies to make agency records available to the
public, subject to several exemptions. The second exemption protects material related solely to
the “internal personnel rules and practices of an agency.” Prior to Milner, Exemption 2 (5
U.S.C. 552(b)(2)) had been interpreted by the Court of Appeals for the District of Columbia
Circuit in Crooker v. ATF, 670 F.2d 1051 (1981) as encompassing two categories of information:
(1) information referred to as “Low 2”, which protected predominantly internal matters that were
trivial in nature and (2) information referred to as “High 2”, which protected more substantial
internal matters when there was a risk that disclosure would cause circumvention of the law.

The rationale for "Low 2" was simply to relieve agencies of the burden of assembling and
maintaining for public inspection trivial information that held no genuine public interest, such as:
the use of parking facilities, regulations on lunch hours, policy on sick leave, etc. “High 2,” by
contrast protected against risk or circumvention of the law or impairment of effective agency
operation.





The decision of the Supreme Court in the Milner case narrowed the interpretation of
Exemption 2 in several ways. First, the Court held that the critical word in the exemption was
"personnel” and that the reach of the exemption was therefore limited to "personnel” rules and
practices. 131 S. Ct. at 1264. As a result, the Court found the exemption covered only those
records related to the rules and practices dealing with employee relations or human resources.
Id. at 1265._The Supreme Court specifically rejected adoption of the Crooker court's "High 2"
formulation, finding that it "suffers from a patent flaw: It is disconnected from Exemption 2's
text." Id. at 1267. In doing so, however, the Court recognized "the strength™ of the
Government's position in the case before it, which was based on application of High 2, and
acknowledged that its decision "upsets three decades of agency practice relying on Crooker, and
therefore may force considerable adjustments.” Id. at 1271. The Court pointed out that if other
exemptions "do not cover records whose release would threaten the Nation's vital interests, the
Government may of course seek relief from Congress.” It declared: "All we hold today is that
Congress has not enacted the FOIA exemption the Government desires.” 1d.

The effect of the decision in Milner is that it exposes for public release certain critical
information previously interpreted as being exempt from disclosure under the “High 2”
exemption. Matters of critical information that previously have been identified as covered by
“High 2” include:

e Vulnerabilities and capabilities of agency infrastructure and equipment
o0 Inventory of weapons and vehicles.
Vulnerability assessments.
Real Estate acquisition.
Floor plans.
Computer system passwords for government Information Technology systems.
Credit card numbers and account numbers for government accounts.
Public healthcare assets and vulnerabilities, including stockpiles of medical drugs,
devices, and other supplies maintained to respond to a bioterror attack or other
public health emergency.
e Procedures and guidance for sensitive agency operations and practices
o0 Unclassified special operations techniques and tactics.
0 Unclassified military rules of engagement.
o Guidelines for protecting government officials and security of senior officials’
travel.
0 Agency audit guidelines.
0 Security classification guides.
0 Procedures and testing materials used in military education and promotion
systems and in evaluating the credentials of federal job applicants.
e Critical Infrastructure Information
o Safety and vulnerability information concerning dams, including inundation
maps, risk analyses, operating manuals and power plants.
o Safety and vulnerability information concerning water control structures, public
drinking water intakes, dikes, levees, and tide gates.
o Information Technology and communications infrastructure and design
information.

O O0O0OO00O0





0 Manuals on building design to withstand different levels of explosives; building
and other facility detailed design and construction plans.
e Scientific or technological research
0 Project summaries that reveal “gaps” in performance, limitations, application,
and/or understanding of bioassays.
o0 Details of development, test and evaluation, and/or availability of threat detection
devices, methods, and techniques.
o Information characterizing potential emerging and pandemic threats before they
appear.
0 Assets available to strengthen laboratory diagnostic capabilities in preparation for
incidents of biological/chemical terrorism.
0 Federally-funded research findings submitted to the National Science Advisory
Board for Biosecurity for national security review.
e Homeland and National Security Threat Information
0 Vulnerability assessments.
0 General and specific threat information.
o0 Intelligence gaps.
o0 Guidelines for identifying threat actors.

In its decision, the Court suggested that agencies could use Exemption 1 (which protects
classified information), Exemption 3 (which protects information afforded confidentiality by
other statutes), or Exemption 7 (which protects certain information compiled for law
enforcement purposes) as possible alternatives to High 2.

As to the possibility of using Exemption 1, the Administration is opposed to the over-
classification of materials and, in any case, would not want to classify material only to prevent
disclosure through a FOIA request. Additionally, the harm that would result from the release of
information previously protected by “High 2” does not always meet the level of damage as
required for classification by Section 1.2 of Executive Order 13526. While some of the
information previously exempted under “High 2 might be subject to the disclosure restrictions
of other laws and thus qualify for protection under Exemption 3, or be compiled for law
enforcement purposes and fall within Exemption 7, there are other types of “High 2”
information that are not specifically addressed under another FOIA exemption.

Therefore, the Administration believes that, following the Supreme Court's decision,
there is a critical gap in the exemptions in the current FOIA statute. This proposal is designed to
close that critical gap. The Administration proposes amending Exemption 2 directly to reinstate
the protection long afforded by FOIA jurisprudence to material that fell within what was known
as "High 2." We believe this is preferable to utilizing a piecemeal approach of seeking separate
statutory protection for discrete categories of information and having them operate as Exemption
3 statutes. The Administration recommends amendments to paragraph (2) of section 552(b) of
title 5, United States Code (the statutory authority for Exemption 2) to codify “High 2" into the
exemption and thereby reinstate coverage for critical information to ensure that such information
is not released if it could reasonably be expected to risk impairment of the effective operation of
an agency or circumvention of an agency statute or regulation.





This amendment is intended to reinstate the protection long afforded under the exemption
for information previously interpreted to be covered by “High 2”. The language used is modeled
after the Crooker court's formulation of the standard and incorporates the body of jurisprudence
that applied it. It is intended to reset the law as it existed before the Supreme Court's ruling in
Milner.

Budget Implications: Exemptions for the release of certain information under FOIA would
generate minimal savings to the Administration due to the avoidance of the preparation of select
materials for release.

RESOURCE REQUIREMENTS ($MILLIONS)

FY | FY | FY | FY | FY | Appropriations | Budget Dlilisr?(;l Program
16 | 17 [ 18 | 19 | 20 From Activity ltem Element
DOD.FO.IA 0000|001 0.0 |0.0 Various Various | Various | Various
Organizations
Total 0.0/0.01]0.0]| 0.0 |0.0 -- -- -- --

Changes to Existing Law: The proposal would make the following changes to existing law:

TITLE 5 UNITED STATES CODE

E R I I

CHAPTER 5—ADMINISTRATIVE PROCEDURE

EE I I I

§ 552. Public information; agency rules, opinions, orders, records, and proceedings

(a) Each agency shall make available to the public information as follows:

EE I I I

(b) This section does not apply to matters that are—

(1)(A) specifically authorized under criteria established by an Executive order to
be kept secret in the interest of national defense or foreign policy and (B) are in fact
properly classified pursuant to such Executive order;

(2)(A) related solely to the internal personnel rules and practices of an agency; or

(B) predominantly internal to an agency, but only to the extent that
disclosure could reasonably be expected to risk impairment of the effective
operation of an agency or circumvention of statute or regulation;

(3) specifically exempted from disclosure by statute (other than section 552b of
this title), if that statute—
(A)(i) requires that the matters be withheld from the public in such a
manner as to leave no discretion on the issue, or






(i) establishes particular criteria for withholding or refers to particular
types of matters to be withheld; and

(B) if enacted after the date of enactment of the OPEN FOIA Act of 2009
[Oct. 28, 2009], specifically cites to this paragraph.

(4) trade secrets and commercial or financial information obtained from a person
and privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters which would not be
available by law to a party other than an agency in litigation with the agency;

(6) personnel and medical files and similar files the disclosure of which would
constitute a clearly unwarranted invasion of personal privacy;

(7) records or information compiled for law enforcement purposes, but only to the
extent that the production of such law enforcement records or information (A) could
reasonably be expected to interfere with enforcement proceedings, (B) would deprive a
person of a right to a fair trial or an impartial adjudication, (C) could reasonably be
expected to constitute an unwarranted invasion of personal privacy, (D) could reasonably
be expected to disclose the identity of a confidential source, including a State, local, or
foreign agency or authority or any private institution which furnished information on a
confidential basis, and, in the case of a record or information compiled by criminal law
enforcement authority in the course of a criminal investigation or by an agency
conducting a lawful national security intelligence investigation, information furnished by
a confidential source, (E) would disclose techniques and procedures for law enforcement
investigations or prosecutions, or would disclose guidelines for law enforcement
investigations or prosecutions if such disclosure could reasonably be expected to risk
circumvention of the law, or (F) could reasonably be expected to endanger the life or
physical safety of any individual;

(8) contained in or related to examination, operating, or condition reports
prepared by, on behalf of, or for the use of an agency responsible for the regulation or
supervision of financial institutions; or

(9) geological and geophysical information and data, including maps, concerning
wells.

Any reasonably segregable portion of a record shall be provided to any person requesting such
record after deletion of the portions which are exempt under this subsection. The amount of
information deleted, and the exemption under which the deletion is made, shall be indicated on
the released portion of the record, unless including that indication would harm an interest
protected by the exemption in this subsection under which the deletion is made. If technically
feasible, the amount of the information deleted, and the exemption under which the deletion is
made, shall be indicated at the place in the record where such deletion is made.
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SEC. 905. MODIFICATION OF REQUIREMENTS TO MAINTAIN NAVY AIRBORNE
SIGNALS INTELLIGENCE, SURVEILLANCE, AND
RECONNAISSANCE CAPABILITIES.

(a) REQUIREMENT TO MAINTAIN CAPABILITIES.—Subsection (b) of section 112 of the lke
Skelton National Defense Authorization Act for Fiscal Year 2011 (Public Law 111-383; 112
Stat. 4152) is amended—

(1) by striking paragraph (1);
(2) by redesignating paragraph (2) as paragraph (1) and in that paragraph—
(A) by striking “in order to provide capabilities ”and inserting “in
sufficient quantities to provide capabilities and capacity”; and
(B) by inserting before the period at the end the following: “while fielding
a mix of new platforms and sensors”; and
(3) by redesignating paragraphs (3) and (4) as paragraphs (2) and (3),
respectively.
(b) REPEAL OF RESTRICTION ON TRANSFER OF SABER FOCUS PROGRAM ISR
CAPABILITIES.—Such section is further amended by striking subsection (c).
Section-by-Section Analysis

Status of the EP-3E and Special Project Aircraft fleets and Navy’s transition plan have
been certified by the Under Secretary for Defense for Intelligence (USD(1)) and the Vice
Chairman of the Joint Chiefs of Staff (VCJCS) in accordance with section 112 of the Ike Skelton
National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2011 each of the past three
years (FY 2012, FY 2013, and FY 2014). In the President’s Budget for 2016 (PB-16) however,
Navy’s plan will not be in compliance as a result of decreased deployed intelligence,
surveillance, and reconnaissance (ISR) capacity for the combatant commanders. This proposal
would modify the statutory restriction on Navy’s ability to retire EP-3E and Special Projects

Aircraft as part of its Maritime intelligence, surveillance, reconnaissance, and targeting (ISR&T)
Transition Plan.





The Navy is in the process of acquiring and fielding a mix of manned and unmanned,
land and sea-based ISR&T platforms to recapitalize the highest priority capabilities of the legacy
EP-3E Airborne Reconnaissance Integrated Electronic System Il and Special Projects Aircraft
platforms to address current and future requirements of the combatant commanders.

The Secretary of the Navy is documenting requirements across the Navy’s mix of
manned and unmanned, land and sea-based intelligence, surveillance, reconnaissance, and
targeting platforms that recapitalize legacy EP-3E Airborne Reconnaissance Integrated
Electronic System Il and Special Projects Aircraft multi-intelligence capabilities.

The Navy chose to utilize manpower from EP-3E and Special Projects Aircraft squadrons
to field new ISR&T platforms such as MQ-4C Triton. The transition from legacy to future
platforms creates a temporary decrease in capacity available to the Joint Staff for allocation to
the combatant commanders under the Global Force Management Allocation Plan (GFMAP),
meriting continuous evaluation by the USD(I) and the Joint Chiefs of Staff to ensure Navy’s
transition plan supports the Department’s broader ISR architecture.

The Department estimates that an additional $480 million would be needed to fully meet
the capability and capacity directed by the unmodified FY 2011 NDAA. Of this figure, $232.5
million would be needed to address the capability risks and $247 million would be needed to
restore EP-3E and Special Projects Aircraft manpower to FY 2014 levels

Subsection (c) of section 112, regarding Saber Focus, is no longer applicable. The Senate
Armed Services Committee recommended striking this subsection in its version of the FY 2014
NDAA (S. 1197), though the provision to strike the subsection was not adopted.

Budgetary Implications: The table below details the resources currently budgeted for Navy’s
ISR&T Transition plan. There are no budget changes associated with this legislative proposal
since the Navy will begin to implement the ISR&T Transition Plan in FY 2015.

RESOURCE SAVINGS ($MILLIONS)

FY FY FY FY FY | Appropriation | Budget le\is:el Program
2016 | 2017 | 2018 | 2019 | 2020 From Activity Item Element
Air
Force ] ] ] ] ]
Army - - - - -
Marine
Corps ) ) ) ) )
0305220N
Navy | $1,391 | $1,264 | $1,064 | $1,033 | $1,052 various various | various | 0305207N
0305241N
Total | $1,391 | $1,264 | $1,064 | $1,033 | $1,052 - - - -






Changes to Existing Law: This proposal would make the following changes to section 112 of
the Ike Skelton National Defense Authorization Act for Fiscal Year 2011 (Public Law 111-383;
124 Stat. 4152):

SEC. 112. REQUIREMENT TO MAINTAIN NAVY AIRBORNE SIGNALS
INTELLIGENCE, SURVEILLANCE, AND RECONNAISSANCE
CAPABILITIES.

(@) FINDINGS.—Congress finds the following:

(1) The Navy terminated the EP—X program to acquire a new land-based airborne
signals intelligence capability because of escalating costs and funds budgeted for the
program were re-allocated to other priorities.

(2) The Navy took this action without planning and budgeting for alternative
means to meet operational requirements for tactical-level and theater-level signals
intelligence capabilities to support the combatant commands and national intelligence
consumers.

(3) The principal Navy airborne signals intelligence capability today is the EP-3E
Airborne Reconnaissance Integrated Electronic System Il (ARIES I1)—the aircraft and
associated electronic equipment of this system are aging and will require replacement or
substantial ongoing upgrades to continue to meet requirements.

(4) The Special Projects Aircraft (SPA) platform of the Navy is the second critical
element in the airborne signals intelligence capability of the Navy and provides the Navy
its most advanced, comprehensive multi-intelligence and quick-reaction capability
available.

(b) REQUIREMENT TO MAINTAIN CAPABILITIES.—

ON R OF Pl A
O V N

I . il Proi i oraft olatform,

2)(1) MAINTENANCE OF PLATFORMS.—The Secretary of the Navy shall continue
to maintain, sustain, and upgrade the EP-3E Airborne Reconnaissance Integrated
Electronic System Il and Special Projects Aircraft platforms in-erderto-provide
capabilities-in sufficient quantities to provide capabilities and capacity necessary to

operate effectively against rapidly evolving threats and to meet combatant commander
operational intelligence, surveillance, and reconnaissance requirements while fielding a
mix of new platforms and sensors.
+3)(2) CERTIFICATION.—Not later than February 1, 2011, and annually thereafter,
the Under Secretary of Defense for Intelligence and the Vice Chairman of the Joint
Chiefs of Staff shall jointly certify to Congress the following:
(A) The Secretary of the Navy is maintaining and sustaining the EP-3E
Airborne Reconnaissance Integrated Electronic System Il and Special Projects
Aircraft platform in a manner that meets the intelligence, surveillance, and
reconnaissance requirements of the commanders of the combatant commands.
(B) Any plan for the retirement or replacement of the EP-3E Airborne
Reconnaissance Integrated Electronic System Il or Special Projects Aircraft
platform will provide, in the aggregate, an equivalent or superior capability and
capacity to the platform concerned.






4)(3) TERMINATION.—The requirements of this subsection with respect to the
EP-3E Airborne Reconnaissance Integrated Electronic System Il or the Special Projects
Aircraft platform shall expire on the commencement of the fielding by the Navy of a
platform or mix of platforms and sensors that are, in the aggregate, equivalent or superior
to the EP-3E Airborne Reconnaissance Integrated Electronic System 11 (spiral 3) or the
Special Projects Aircraft (P909) platform.







SEC. 1105. ONE-YEAR EXTENSION OF AUTHORITY TO WAIVE ANNUAL
LIMITATION ON PREMIUM PAY AND AGGREGATE LIMITATION
ON PAY FOR FEDERAL CIVILIAN EMPLOYEES WORKING
OVERSEAS.

Effective January 1, 2016, section 1101(a) of the Duncan Hunter National Defense
Authorization Act for Fiscal Year 2009 (Public Law 110-417; 122 Stat. 4615), as most recently
amended by section 1101 of the National Defense Authorization Act for Fiscal Year 2015
(Public Law 113-291; 128 Stat. zzz), is further amended by striking “through 2015 and inserting
“through 2016”.

[Please note: The “Changes to Existing Law” section at the end sets out in red-line format
how the legislative text above would amend existing law.]

Section-by-Section Analysis

This proposal has been a recurring provision for the last several years and is an extension
for one additional year of the authority under section 1101 of the Duncan Hunter National
Defense Authorization Act (NDAA) for Fiscal Year (FY) 2009, as amended by section 1106 of
the FY 2010 NDAA, section 1103 of the FY 2011 NDAA, section 1104 of the FY 2012 NDAA,
section 1101 of the FY 2013 NDAA, section 1101 of the FY 2014 NDAA, and section 1101 of
the FY 2015 NDAA, that is currently in effect through calendar year 2015. The authority under
that section is similar to that previously provided in the NDAAs for FY 2006, 2007, 2008 and
2009.

The amendment made by this proposal would continue to provide the head of a Federal
executive agency with the authority to waive the limitations on the amount of premium pay that
may be paid to a Federal civilian employee while the employee performs work in an overseas
location that is in the area of responsibility (AOR) of the Commander of the United States
Central Command (USCENTCOM) or an overseas location formerly in the area of responsibility
of the Commander, USCENTCOM AOR but has been moved to the AOR of the Commander,
United States Africa Command, and is in direct support of, or directly related to, a military
operation or an operation in response to a national emergency as declared by the President.

Under the law generally applicable to premium pay for Federal civilian employees
(section 5547 of title 5, United States Code (U.S.C.)), premium pay may be paid to an employee
only to the extent that the payment does not cause the aggregate of basic pay and premium pay
for any pay period to exceed the greater of the maximum rate of basic pay payable for General





Schedule-15 (GS-15), as adjusted for locality, or the rate payable for Level V of the Executive
Schedule. As an exception to this limitation, an employee who performs work in connection
with an emergency that involves a direct threat to life or property, or work that is critical to the
mission of an agency, may be paid premium pay to the extent that the aggregate of basic pay and
premium pay would not, in any calendar year, exceed the greater of the maximum rate of basic
pay payable for GS-15 (as adjusted for locality), or the rate payable for Level V of the Executive
Schedule, in effect at the end of such calendar year.

Extending the authority under section 1101(a) of the FY 2009 NDAA would allow a
Federal agency head, during calendar year 2016, to waive the limitations in section 5547 and pay
premium pay to a Federal civilian employee performing work in an overseas location, as
described above, to the extent that the payment does not cause the aggregate of basic pay and
premium pay to exceed the annual rate of salary payable to the Vice President under section 104
of title 3, U.S.C., in a calendar year.

Budgetary Implications: The Department of Defense estimates this proposal would cost $2.3
million for FY 2016. This proposal would be funded from the Component and Defense Activity
operation and maintenance fund accounts.

This annual provision goes with the base budget since the baseline civilian funding and
personnel go with that budget. However, the limitation relief is for those people who are
deployed with regard to the Overseas Contingency Operations (OCO) in Iraq and Afghanistan.
Therefore, there are no funding offsets for this proposal because it has no effect on the baseline
budget. The funding is requested in the military departments’ Operation and Maintenance OCO
budgets by cost breakdown structure category. The number of personnel affected in FY 2014
was 2,400. The number of affected personnel Defense-wide in FY 2016 is estimated to be the
same.

RESOURCE REQUIREMENTS ($MILLIONS)

FY | FY | FY | FY | FY | Appropriation | Budget Dfis:(;l
2016 | 2017 | 2018 | 2019 | 2020 From Activity ltem
Army $06 | $0 | $0 | $0 | $0 | Operationand BA1l OCO-
Maintenance, Civ Pay

Army OCO
Navy $05| $0 | $0 | %0 $0 | Operation and BA1 OCO-
Maintenance, Civ Pay

Navy OCO
USMC $0.3 | $0 | $0 | $0 | $0 | Operationand BA1l OCO-
Maintenance, Civ Pay

Marine Corps

OCO

AirForce | $05 | $0 | $0 | $0 | $0 | Operationand BA1l OCO-
Maintenance, Civ Pay

Air Force OCO
Defense | $0.4 | $0 | $0 | $0 $0 | Operation and BA3 OCO-
Wide Maintenance, Civ Pay






Defense-Wide
OCO

Total $2.3 | $0 $0 $0 $0 - -

Cost Methodology: The cost of this proposal will be determined by the number of employees
affected, the basic pay of each employee (which varies by grade, step, and location), and the
number of hours of overtime worked by each employee. Based on available payroll data for
eligible employees in 2014 the additional cost for overtime in excess of the annual premium pay
limitation was approximately $2.3 million. The actual numbers of employees, their salaries, and
the length of time additional overtime might be required are based on mission needs three years
from now, but the above scenario illustrates the potential impact.

Changes to Existing Law: This proposal would amend section 1101(a) of the Duncan Hunter
National Defense Authorization Act for Fiscal Year 2009 (Public Law 110-417; 122 Stat. 4615),
as amended, as follows:

SEC. 1101. AUTHORITY TO WAIVE ANNUAL LIMITATION ON PREMIUM PAY
AND AGGREGATE LIMITATION ON PAY FOR FEDERALCIVILIAN
EMPLOYEES WORKING OVERSEAS.

(a) WAIVER AUTHORITY.—During calendar years 2009 through-2015through 2016, and
notwithstanding section 5547 of title 5, United States Code, the head of an Executive agency
may waive the premium pay limitations established in that section up to the annual rate of salary
payable to the Vice President under section 104 of title 3, United States Code, for an employee
who performs work while in an overseas location that is in the area of responsibility of the
Commander of the United States Central Command, or an overseas location that was formerly in
the area of responsibility of the Commander of the United States Central Command but has been
moved to the area of responsibility of the Commander of the United States Africa Command, in
direct support of, or directly related to—

(1) a military operation, including a contingency operation; or
(2) an operation in response to a national emergency declared by the President.

* * * * *
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SEC. 532. IN-STATE TUITION RATES FOR SENIOR RESERVE OFFICERS’

TRAINING CORPS CADETS AND MIDSHIPMEN.

(a) REQUIREMENT TO CHARGE IN-STATE TUITION RATES TO SENIOR RESERVE OFFICERS’
TRAINING CORPS SCHOLARSHIP MEMBERS—Section 2102(b) of title 10, United States Code, is
amended—

(1) by striking “and” at the end of paragraph (2);

(2) by striking the period at the end of paragraph (3) and inserting “; and”, and

(3) by adding at the end the following new paragraph:

“(4) in the case of an institution that charges different rates of tuition based upon
whether or not a student is a resident of the State in which the institution is located, the
institution charges a member of the program who is a cadet or midshipman appointed
under section 2107 of this title tuition at a rate that is no greater than the resident tuition
rate offered by the institution.”.

(b) EFFeECTIVE DATE. —The amendments made by this section shall take effect on August
1, 2018.

Section-by-Section Analysis

This proposal would amend title 10, United States Code, section 2102(b), to prohibit the
Department of Defense from establishing or maintaining an ROTC unit at any institution that
does not charge resident (in-state) tuition rates for all Senior Reserve Officers’ Training Corps
(SROTC) eligible members as defined in section 2107 of title 10. Legislation requiring resident
tuition rates for SROTC members would allow for better management of SROTC, allowing the
military Services to meet officer accession needs with lower SROTC tuition costs.
Approximately 66 percent of fiscal year 2014 Naval Reserve Officers’ Training Corps
scholarship midshipmen received scholarships at public institutions, 46 percent of whom
received Non-Resident (out-of-state) tuition rates. By requiring SROTC members to be provided
Resident tuition rates, significant savings would be achieved across all Service SROTC

programs.

As some states will require state authorizing legislation to provide a public institution
tuition waiver for non-resident SROTC scholarship recipients, this proposal recommends





delaying the date when these statutory changes go into effect. This will provide states sufficient
time to enact the required authorizing legislation and allow them to maintain SROTC programs
until the state legislation is enacted.

Budgetary Implications: SROTC programs shall continue to operate within fiscal controls.
The Secretaries of the military departments may impose new internal guidance, regulating
scholarship loading at public and private institutions to take advantage of available cost savings.
The proposal assumes an approximately 6.0 percent tuition inflation rate, that implementation
does not occur before fiscal year 2016, and that the new legislation would affect all ROTC year
groups simultaneously, without the school requiring the Service to pay out-of-state tuition for
ROTC year groups enrolled prior to enactment. Anticipated savings would not be realized until
fiscal year 2017, since the National Defense Authorization Act for Fiscal Year 2016, would not
be enacted until after commencement of Academic Year 2015-2016.

RESOURCE REQUIREMENTS ($M)

FY FY FY FY FY Appropriation | Budget 1D Eslge Program
2016 2017 2018 2019 2020 From Activity ltem Element
Air Ope_ration and
--------- ($2.1) ($2.2) | ($2.4) | ($2.5) Maintenance, 03 31D | 0804723F
Force Air Force
Army does not
Army inte?\/d to use.
. Marine Corps
Manne included in
P Navy--
Operation and
Navy | --------- ($21.8) ($23.1) | ($24.4) | ($25.9) | Maintenance, 03 3A3J | 0804723N
Navy
Total | --------- -- -- -- --
NUMBER OF PERSONNEL AFFECTED **
FY FY FY FY FY
2016 2017 2018 2019 2020
Air Force | --------- 545 545 545 545
Army
Marine | e 270 | 270 | 270 | 270
Corps
Navy | =-------- 960 960 960 960
Total | ---------






** Number of personnel affected reflects the number of ROTC members that would shift from
out-of-state tuition rates to in-state (resident) tuition rates.

Changes to Existing Law: This proposal would make the following changes to section 2102 of
title 10, United States Code:

§ 2102. Establishment

(a) For the purpose of preparing selected students for commissioned service in the Army,
Navy, Air Force, or Marine Corps, the Secretary of each military department, under regulations
prescribed by the President, may establish and maintain a Senior Reserve Officers' Training
Corps program, organized into one or more units, at any accredited civilian educational
institution authorized to grant baccalaureate degrees, and at any school essentially military that
does not confer baccalaureate degrees, upon the request of the authorities at that institution.

(b) No unit may be established or maintained at an institution unless—

(1) the senior commissioned officer of the armed force concerned who is assigned
to the program at that institution is given the academic rank of professor;

(2) the institution fulfills the terms of its agreement with the Secretary of the
military department concerned; anéd

(3) the institution adopts, as a part of its curriculum, a four-year course of military
instruction or a two-year course of advanced training of military instruction, or both,
which the Secretary of the military department concerned prescribes and conducts:; and

(4) in the case of an institution that charges different rates of tuition based
upon whether or not a student is a resident of the State in which the institution is
located, the institution charges a member of the program who is a cadet or
midshipman appointed under section 2107 of this title tuition at a rate that is no
greater than the resident tuition rate offered by the institution.

(c) At those institutions where a unit of the program is established membership of
students in the program shall be elective or compulsory as provided by State law or the
authorities of the institution concerned.

(d) The President shall cause to be established and maintained in each State at least one
unit of the program if—

(1) a unit is requested by an educational institution in the State;

(2) such request is approved by the Governor of the State in which the institution
requesting the unit is located; and

(3) the Secretary of the military department concerned determines that there will
be not less than 40 students enrolled in such unit and that the provisions of this section
are otherwise satisfied.
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SEC. 837. REVISIONS TO THE STRATEGIC AND CRITICAL MATERIALS

STOCKPILING ACT.

(a) MATERIALS CONSTITUTING THE NATIONAL DEFENSE STOCKPILE.—Section 4 of the
Strategic and Critical Materials Stock Piling Act (50 U.S.C. 98c) is amended—

(1) in subsection (b), by striking “required for” and inserting “suitable for

transfer to or disposal through”; and

(2) in subsection (c)—

(A) by striking “(1)” and all the follows through “(2)”; and
(B) by striking “this subsection” and inserting “subsection (b)”.
(b) QUALIFICATION OF DOMESTIC SOURCES.—Section 15(a) of such Act (50 U.S.C. 98h-
6(a)) is amended—

(1) by striking “and” at the end of paragraph (1);

(2) by striking the period at the end of paragraph (2) and inserting a semicolon;

and

(3) by adding at the end the following new paragraphs:

“(3) by qualifying existing domestic facilities and domestically produced strategic
and critical materials to meet the requirments of defense and essential civilian industries in
times of national emergencies when existing domestic sources of supply are either
insufficient or vulnerable to single points of failure; and

“(4) by contracting with domestic facilities to recycle strategic and critical

materials, thereby increasing domestic supplies when those materials would otherwise be
insufficient to support defense and essential civilian industries in times of national

emergencies.”.





Section-by-Section Analysis

This proposal would amend the Strategic and Critical Materials Stock Piling Act (Act) to
provide greater flexibility in the management of National Defense Stockpile (Stockpile). If
enacted, the proposed changes to section 4 of the Act would provide the same authority for the
Stockpile Manager to review, acquire, and manage disposal of excess strategic and critical
materials for other Federal agencies as exists for materials managed by the Department of
Energy. The changes would enable the Stockpile Manager to transfer required materials into
inventory at little or no cost. They also would give the Stockpile Manager authority to recover
and sell strategic and critical materials that are not in short supply and place the proceeds in the
Stockpile Transaction Fund to purchase needed strategic and critical materials.

The proposed amendment to section 15 of the Act would enable the Stockpile Manager to
fund qualification of domestically-produced materials and domestic recycling processes.
Qualification refers to the inspection, testing, and certification of the facilities used for
production, and the materials produced, to insure required specifications are met, such as
standards of concentration, purity, or composition.

Budgetary Implications: Activities resulting from these changes in authority, such as material
qualification, will be accomplished within the currently approved budget. Use of material
qualification, as an alternative to stockpiling, to mitigate supply chain risk may improve the
financial position of the National Defense Stockpile Transaction Fund. Stockpiling requires
significant resources for material acquisition costs, as well as ancillary costs for storage and
material handling. Material qualification may offer cost avoidance resulting from reduced
funding requirements for material acquisitions. The decision to qualify a domestic source will be
based on a business case analysis that shows the qualification is less expensive than stockpiling.

TRANSACTION FUND RESOURCE REQUIREMENTS ($MILLIONS)

kY kY kY kY FY Total Appropriation From
2016 | 2017 | 2018 | 2019 | 2020
PB16 National Defense
Operating | 72.33 | 70.81 | 60.28 | 57.17 | 53.16 313.75 Stockpile Transaction
Budget Fund

Changes to Existing Law: The proposal would make the following changes in provisons of
existing law:

TITLE 50, UNITED STATES CODE
THE STRATEGIC AND CRITICAL MATERIALS STOCK PILING ACT
50 U.S.C. §98 et seq.
(As amended through Public Law 113-66, the National Defense
Authorization Act for Fiscal Year 2014)

SHORT TITLE





SECTION 1. [50 U.S.C. 898] This Act may be cited as the “Strategic and Critical Materials
Stock Piling Act”.

FINDINGS AND PURPOSE

SEC. 2. [50 U.S.C. 898a] (a) The Congress finds that the natural resources of the United States
in certain strategic and critical materials are deficient or insufficiently developed to supply the
military, industrial, and essential civilian needs of the United States for national defense.

(b) It is the purpose of this Act to provide for the acquisition and retention of stocks of certain
strategic and critical materials and to encourage the conservation and development of sources of
such materials within the United States and thereby to decrease and to preclude, when possible, a
dangerous and costly dependence by the United States upon foreign sources or a single point of
failure for supplies of such materials in times of national emergency.

(c) The purpose of the National Defense Stockpile is to serve the interest of national defense
only. The National Defense Stockpile is not to be used for economic or budgetary purposes.

MATERIALS TO BE ACQUIRED: PRESIDENTIAL AUTHORITY AND GUIDELINES

SEc. 3. [50 U.S.C. §98b] (a) Subject to subsection (c) of this section, the President shall
determine from time to time (1) which materials are strategic and critical materials for the
purposes of this Act, and (2) the quality and quantity of each such material to be acquired for the
purposes of this Act and the form in which each such material shall be acquired and stored. Such
materials when acquired, together with the other materials described in section 4 of this Act,
shall constitute and be collectively known as the National Defense Stockpile (hereinafter in this
Act referred to as the “stockpile™).

(b) The President shall make the determinations required to be made under subsection (a) on
the basis of the principles stated in section 2(c).

(c)(2) The quantity of any material to be stockpiled under this Act, as in effect on September
30, 1987, may be changed only as provided in this subsection or as otherwise provided by law
enacted after December 4, 1987.

(2) The President shall notify Congress in writing of any change proposed to be made in the
quantity of any material to be stockpiled. The President may make the change after the end of the
45-day period beginning on the date of the notification. The President shall include a full
explanation and justification for the proposed change with the notification.

MATERIALS CONSTITUTING THE NATIONAL DEFENSE STOCKPILE
SEC. 4. [50 U.S.C. 898c] (a) The stockpile consists of the following materials:

(1) Materials acquired under this Act and contained in the national stockpile on July 29,
1979.

(2) Materials acquired under this Act after July 29, 1979.

(3) Materials in the supplemental stockpile established by section 1704(b) of the
Agricultural Trade Development and Assistance Act of 1954 (as in effect from September
21, 1959, through December 31, 1966) on July 29, 1979.

(4) Materials acquired by the United States under the provisions of section 303 of the
Defense Production Act of 1950 (50 U.S.C. App. §2093) and transferred to the stockpile by
the President pursuant to subsection (f) of such section.





(5) Materials transferred to the United States under section 663 of the Foreign Assistance
Act of 1961 (22 U.S.C. §2423) that have been determined to be strategic and critical
materials for the purposes of this Act and that are allocated by the President under
subsection (b) of such section for stockpiling in the stockpile.

(6) Materials acquired by the Commaodity Credit Corporation and transferred to the
stockpile under section 4(h) of the Commaodity Credit Corporation Charter Act (15 U.S.C.
§714b(h)).

(7) Materials acquired by the Commaodity Credit Corporation under paragraph (2) of
section 103(a) of the Act entitled “An Act to provide for greater stability in agriculture; to
augment the marketing and disposal of agricultural products; and for other purposes,”
approved August 28, 1954 (7 U.S.C. §1743(a)), and transferred to the stockpile under the
third sentence of such section.

(8) Materials transferred to the stockpile by the President under paragraph (4) of section
103(a) of such Act of August 28, 1954.

(9) Materials transferred to the stockpile under subsection (b).

(10) Materials transferred to the stockpile under subsection (c).

(b) Notwithstanding any other provision of law, any material that (1) is under the control of
any department or agency of the United States, (2) is determined by the head of such department
or agency to be excess to its needs and responsibilities, and (3) is required-for suitable for
transfer or disposal through the stockpile shall be transferred to the stockpile. Any such transfer

shall be made without reimbursement to such department or agency, but all costs required to

—2)- The Secretary of Defense shall determine whether materials are suitable for transfer to the
stockpile under this-subsection subsection (b), are suitable for disposal through the stockpile, and
are uncontaminated.

AUTHORITY FOR STOCKPILE OPERATIONS

Sec. 5. [50 U.S.C. 898d] (a)(1) Except for acquisitions made under the authority of paragraph
(3) or (4) of section 6(a) of this Act, no funds may be obligated or appropriated for acquisition of
any material under this Act unless funds for such acquisition have been authorized by law. Funds
appropriated for such acquisition (and for transportation and other incidental expenses related to
such acquisition) shall remain available until expended, unless otherwise provided in
appropriation Acts.

(2) If for any fiscal year the President proposes certain stockpile transactions in the annual
materials plan submitted to Congress for that year under section 11(b) of this Act and after that
plan is submitted the President proposes (or Congress requires) a significant change in any such
transaction, or a significant transaction not included in such plan, no amount may be obligated or
expended for such transaction during such year until the President has submitted a full statement
of the proposed transaction to the appropriate committees of Congress and a period of 45 days





has passed from the date of the receipt of such statement by such committees.

(b) Except for disposals made under the authority of paragraph (3), (4) or (5) of section 6(a) or
under section 7(a) of this Act, no disposal may be made from the stockpile unless such disposal,
including the quantity of the material to be disposed of, has been specifically authorized by law.

(c) There is authorized to be appropriated such sums as may be necessary to provide for the
transportation, processing, refining, storage, security, maintenance, rotation, and disposal of
materials contained in or acquired for the stockpile. Funds appropriated for such purposes shall
remain available to carry out the purposes for which appropriated for a period of two fiscal years,
if so provided in appropriation Acts.

STOCKPILE MANAGEMENT
SEC. 6. [50 U.S.C. 898¢e] (a) The President shall —

(1) acquire the materials determined under section 3(a) to be strategic and critical materials;

(2) provide for the proper storage, security, and maintenance of materials in the stockpile;

(3) provide for the upgrading, refining or processing of any material in the stockpile
(notwithstanding any intermediate stockpile quantity established for such material) when
necessary to convert such material into a form more suitable for storage, subsequent
disposition, and immediate use in a national emergency;

(4) provide for the rotation of any material in the stockpile when necessary to prevent
deterioration or technological obsolescence of such material by replacement of such material
with an equivalent quantity of substantially the same material or better material;

(5) provide for the appropriate recovery of any strategic and critical materials under section
3(a) that may be avaialble from excess materials made avaialble for recovery purposes by
other Federal agencies;

(6) subject to the notification required by subsection (d)(2), provide for the timely disposal
of materials in the stockpile that (A) are excess to stockpile requirements, and (B) may cause
a loss to the Government if allowed to deteriorate; and

(7) subject to the provisions of section 5(b), dispose of materials in the stockpile the
disposal of which is specifically authorized by law.

(b) Except as provided in subsections (c) and (d), acquisition of strategic and critical
materials under this Act shall be made in accordance with established Federal procurement
practices, and, except as provided in subsections (c) and (d) and in section 7(a), disposal of
strategic and critical materials from the stockpile shall be made in accordance with the next
sentence. To the maximum extent feasible—

(1) competitive procedures shall be used in the acquisition and disposal of such materials;
and

(2) efforts shall be made in the acquisition and disposal of such materials to avoid undue
disruption of the usual markets of producers, processors, and consumers of such materials
and to protect the United States against avoidable loss.

(c)(2) The President shall encourage the use of barter in the acquisition under subsection
(@)(2) of strategic and critical materials for, and the disposal under subsection (a)(5) or (a)(6) of
materials from, the stockpile when acquisition or disposal by barter is authorized by law and is
practical and in the best interest of the United States.





(2) Materials in the stockpile (the disposition of which is authorized by paragraph (3) to
finance the upgrading, refining, or processing of a material in the stockpile, or is otherwise
authorized by law) shall be available for transfer at fair market value as payment for expenses
(including transportation and other incidental expenses) of acquisition of materials, or of
upgrading, refining, processing, or rotating materials, under this Act.

(3) Notwithstanding section 3(c) of this Act or any other provision of law, whenever the
President provides under subsection (a)(3) for the upgrading, refining, or processing of a material
in the stockpile to convert that material into a form more suitable for storage, subsequent
disposition, and immediate use in a national emergency, the President may barter a portion of the
same material (or any other material in the stockpile that is authorized for disposal) to finance
that upgrading, refining, or processing.

(4) To the extent otherwise authorized by law, property owned by the United States may be
bartered for materials needed for the stockpile.

(d)(1) The President may waive the applicability of any provision of the first sentence of
subsection (b) to any acquisition of material for, or disposal of material from, the stockpile.
Whenever the President waives any such provision with respect to any such acquisition or
disposal, or whenever the President determines that the application of paragraph (1) or (2) of
such subsection to a particular acquisition or disposal is not feasible, the President shall notify
the Committee on Armed Services of the Senate and the Committee on Armed Services of the
House of Representatives in writing of the proposed acquisition or disposal at least 45 days
before any obligation of the United States is incurred in connection with such acquisition or
disposal and shall include in such notification the reasons for not complying with any provision
of such subsection.

(2) Materials in the stockpile may be disposed of under subsection (a)(5) only if such
congressional committees are notified in writing of the proposed disposal at least 45 days before
any obligation of the United States is incurred in connection with such disposal.

(3) The President may acquire leasehold interests in property, for periods not in excess of
twenty years, for storage, security, and maintenance of materials in the stockpile.

SPECIAL DISPOSAL AUTHORITY OF THE PRESIDENT

SEc. 7. [50 U.S.C. §98f] (a) Materials in the stockpile may be released for use, sale, or other
disposition —

(1) on the order of the President, at any time the President determines the release of such
materials is required for purposes of the national defense;

(2) in time of war declared by the Congress or during a national emergency, on the order
of any officer or employee of the United States designated by the President to have
authority to issue disposal orders under this subsection, if such officer or employee
determines that the release of such materials is required for purposes of the national
defense; and

(3) on the order of the Under Secretary of Defense for Acquisition, Technology, and
Logistics if the President has designated the Under Secretary to have authority to issue
release orders under this subsection and, in the case of any such order, if the Under
Secretary determines that the release of such materials is required for use, manufacture, or
production for purposes of national defense.





(b) Any order issued under subsection (a) shall be promptly reported by the President, or by
the officer or employee issuing such order, in writing, to the Committee on Armed Services of
the Senate and the Committee on Armed Services of the House of Representatives.

MATERIALS DEVELOPMENT AND RESEARCH

SEc. 8. [50 U.S.C. 898g] (a)(1) The President shall make scientific, technologic, and
economic investigations concerning the development, mining, preparation, treatment, and
utilization of ores and other mineral substances that (A) are found in the United States, or in its
territories or possessions, (B) are essential to the national defense, industrial, and essential
civilian needs of the United States, and (C) are found in known domestic sources in inadequate
quantities or grades.

(2) Such investigations shall be carried out in order to —

(A) determine and develop new domestic sources of supply of such ores and mineral
substances;

(B) devise new methods for the treatment and utilization of lower grade reserves of such
ores and mineral substances; and

(C) develop substitutes for such essential ores and mineral products.

(3) Investigations under paragraph (1) may be carried out on public lands and, with the
consent of the owner, on privately owned lands for the purpose of exploring and determining the
extent and quality of deposits of such minerals, the most suitable methods of mining and
beneficiating such minerals, and the cost at which the minerals or metals may be produced.

(b) The President shall make scientific, technologic, and economic investigations of the
feasibility of developing domestic sources of supplies of any agricultural material or for using
agricultural commodities for the manufacture of any material determined pursuant to section 3(a)
of this Act to be a strategic and critical material or substitutes therefore.

(c) The President shall make scientific, technologic, and economic investigations concerning
the feasibility of —

(1) developing domestic sources of supply of materials (other than materials referred to in
subsections (a) and (b)) determined pursuant to section 3(a) to be strategic and critical
materials; and

(2) developing or using alternative methods for the refining or processing of a material in
the stockpile so as to convert such material into a form more suitable for use during an
emergency or for storage.

(d) The President shall encourage the conservation of domestic sources of any material
determined pursuant to section 3(a) to be a strategic and critical material by making grants or
awarding contracts for research regarding the development of:

(1) substitutes for such material; or
(2) more efficient methods of production or use of such material.

NATIONAL DEFENSE STOCKPILE TRANSACTION FUND

SEC. 9. [50 U.S.C. 898h] (a) There is established in the Treasury of the United States a
separate fund to be known as the National Defense Stockpile Transaction Fund (hereinafter in





this section referred to as the “fund”).

(b)(1) All moneys received from the sale of materials in the stockpile under paragraphs (5) and
(6) of section 6(a) shall be covered into the fund.

(2) Subject to section 5(a)(1), moneys covered into the fund under paragraph (1) are hereby
made available (subject to such limitations as may be provided in appropriations Acts) for the
following purposes:

(A) The acquisition, maintenance, and disposal of strategic and critical materials under
section 6(a).

(B) Transportation, storage, and other incidental expenses related to such acquisition,
maintenance, and disposal.

(C) Development of current specifications of stockpile materials and the upgrading of
existing stockpile materials to meet current specifications (including transportation, when
economical, related to such upgrading).

(D) Encouraging the appropriate conservation of strategic and critical materials.

(E) Testing and quality studies of stockpile materials.

(F) Studying future material and mobilization requirements for the stockpile.

(G) Activities authorized under section 15 of this Act.

(H) Contracting under competitive procedures for materials development and research
to—

(i) improve the quality and availability of materials stockpiled from time to time
in the stockpile; and
(i) develop new materials for the stockpile.

() Improvement or rehabilitation of facilities, structures, and infrastructure needed to
maintain the integrity of stockpile materials.

(J) Disposal of hazardous materials that are stored in the stockpile and authorized for
disposal by law.

(K) Performance of environmental remediation, restoration, waste management, or
compliance activities at locations of the stockpile that are required under a Federal law or
are undertaken by the government under an administrative decision or negotiated agreement.

(L) Pay of employees of the National Defense Stockpile Program.

(M) Other expenses of the National Defense Stockpile program.

(3) Moneys in the fund shall remain avialable until expended.

(c) All moneys received from the sale of materials being rotated under the provisions of
section 6(a)(4) or disposed of under section 7(a) shall be covered into the fund and shall be
available only for the acquisition of replacement materials.

(d) If, during a fiscal year, the National Defense Stockpile Manager barters materials in the
stockpile for the purpose of acquiring, upgrading, refining, or processing other materials (or for
services directly related to that purpose), the contract value of the materials so bartered shall —

(1) be applied toward the total value of materials that are authorized to be disposed of
from the stockpile during that fiscal year;

(2) be treated as an acquisition for purposes of satisfying any requirement imposed on the
National Defense Stockpile Manager to enter into obligations during that fiscal year under
subsection (b)(2) of this section; and





(3) not increase or decrease the balance in the fund.
ADVISORY COMMITTEES

Sec. 10. [50 U.S.C. §898h-1] (a) The President may appoint advisory committees composed of
individuals with expertise relating to materials in the stockpile or with expertise in stockpile
management to advise the President with respect to the acquisition, transportation, processing,
refining, storage, security, maintenance, rotation, and disposal of such materials under this Act.

(b) Each member of an advisory committee established under subsection (a) of this section
while serving on the business of the advisory committee away from such member's home or
regular place of business shall be allowed travel expenses, including per diem in lieu of
subsistence, as authorized by section 5703 of title 5 for persons intermittently employed in the
Government service.

(c)(2) The President shall appoint a Market Impact Committee composed of representatives
from the Department of Agriculture, the Department of Commerce, the Department of Defense,
the Department of Energy, the Department of the Interior, the Department of State, the
Department of the Treasury, and the Federal Emergency Management Agency, and such other
persons as the President considers appropriate. The representatives from the Department of
Commerce and the Department of State shall be Cochairmen of the Committee.

(2) The Committee shall advise the National Defense Stockpile Manager on the projected
domestic and foreign economic effects of all acquisitions and disposals of materials from the
stockpile that are proposed to be included in the annual materials plan submitted to Congress
under section 11(b), or in any revision of such plan, and shall submit to the manager the
Committee's recommendations regarding those acquisitions and disposals.

(3) The annual materials plan or the revision of such plan, as the case may be, shall contain—
(A) the views of the Committee on the projected domestic and foreign economic effects of
all acquisitions and disposals of materials from the stockpile;
(B) the recommendations submitted by the Committee under paragraph (2); and
(C) for each acquisition or disposal provided for in the plan or revision that is inconsistent
with a recommendation of the Committee, a justification for the acquisition or disposal.

(4) In developing recommendations for the National Defense Stockpile Manager under
paragraph (2), the Committee shall consult from time to time with representatives of producers,
processors, and consumers of the types of materials stored in the stockpile.

REPORTS TO CONGRESS





SEc. 11. [50 U.S.C. §98h-2] (a) Not later than January 15 of each year, the President shall
submit to the Congress an annual written report detailing operations under this Act. Each such
report shall include—

(1) information with respect to foreign and domestic purchases of materials during the
preceding fiscal year;

(2) information with respect to the acquisition and disposal of materials under this Act by
barter, as provided for in section 6(c) of this Act, during such fiscal year;

(3) information with respect to the activities by the Stockpile Manager to encourage the
conservation, substitution, and development of strategic and critical materials within the United
States;

(4) information with respect to the research and development activities conducted under
sections 2 and 8;

(5) a statement and explanation of the financial status of the National Defense Stockpile
Transaction Fund and the anticipated appropriations to be made to the fund, and obligations to
be made from the fund, during the current fiscal year; and

(6) such other pertinent information on the administration of this Act as will enable the
Congress to evaluate the effectiveness of the program provided for under this Act and to
determine the need for additional legislation.

(b)(1) Not later than February 15 of each year, the President shall submit to the appropriate
committees of the Congress a report containing an annual materials plan for the operation of the
stockpile during the next fiscal year and the succeeding four fiscal years.

(2) Each such report shall include details of all planned expenditures from the National
Defense Stockpile Transaction Fund during such period (including expenditures to be made from
appropriations from the general fund of the Treasury) and of anticipated receipts from proposed
disposals of stockpile materials during such period. Each such report shall also contain details
regarding the materials development and research projects to be conducted under section
9(b)(2)(G) during the fiscal years covered by the report. With respect to each development and
research project, the report shall specify the amount planned to be expended from the fund, the
material intended to be developed, the potential military or defense industrial applications for
that material, and the development and research methodologies to be used.

(3) Any proposed expenditure or disposal detailed in the annual materials plan for any such
fiscal year, and any expenditure or disposal proposed in connection with any transaction
submitted for such fiscal year to the appropriate committees of Congress pursuant to section
5(a)(2), that is not obligated or executed in that fiscal year may not be obligated or executed until
such proposed expenditure or disposal is resubmitted in a subsequent annual materials plan or is
resubmitted to the appropriate committees of Congress in accordance with section 5(a)(2), as
appropriate.

DEFINITIONS
SeC. 12. [50 U.S.C. §98h-3] For the purposes of this Act:

(1) The term “strategic and critical materials” means materials that (A) would be needed
to supply the military, industrial, and essential civilian needs of the United States during a
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national emergency, and (B) are not found or produced in the United States in sufficient
quantities to meet such need.

(2) the term “national emergency” means a general declaration of emergency with respect
to the national defense made by the President or by the Congress.

IMPORTATION OF STRATEGIC AND CRITICAL MATERIALS

Sec. 13. [50 U.S.C. §98h-4] The President may not prohibit or regulate the importation into
the United States of any material determined to be strategic and critical pursuant to the
provisions of this subchapter, if such material is the product of any foreign country or area not
listed in general note 3(b) of the Harmonized Tariff Schedule of the United States (19 U.S.C.
1202), for so long as the importation into the United States of material of that kind which is the
product of a country or area listed in such general note is not prohibited by any provision of law.

BIENNIAL REPORT ON STOCKPILE REQUIREMENTS

SEC. 14. [50 U.S.C. 898h-5] (a) Not later than January 15 of every other year, the Secretary of
Defense shall submit to Congress a report on stockpile requirements. Each such report shall
include--

(1) the Secretary's recommendations with respect to stockpile requirements; and
(2) the matters required under subsection (b).

(b) Each report under this section shall set forth the national emergency planning
assumptions used by the Secretary in making the Secretary's recommendations under subsection
(a)(2) with respect to stockpile requirements. The Secretary shall base the national emergency
planning assumptions on a military conflict scenario consistent with the scenario used by the
Secretary in budgeting and defense planning purposes. The assumptions to be set forth include
assumptions relating to each of the following:

(1) The length and intensity of the assumed military conflict.

(2) The military force structure to be mobilized.

(3) The losses anticipated from enemy action.

(4) The military, industrial, and essential civilian requirements to support the national
emergency.

(5) The availability of supplies of strategic and critical materials from foreign sources
during the mobilization period, the military conflict, and the subsequent period of
replenishment, taking into consideration possible shipping losses.

(6) The domestic production of strategic and critical materials during the mobilization
period, the military conflict, and the subsequent period of replenishment, taking into
consideration possible shipping losses.

(7) Civilian austerity measures required during the mobilization period and military
conflict.

(c) The stockpile requirements shall be based on those strategic and critical materials necessary
for the United States to replenish or replace, within three years of the end of the military conflict
scenario required under subsection (b), all munitions, combat support items, and weapons
systems that would be required after such a military conflict.
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(d) The Secretary shall also include in each report under this section an examination of the
effect that alternative mobilization periods under the military conflict scenario required under
subsection (b) of this section, as well as a range of other military conflict scenarios addressing
potentially more serious threats to national security, would have on the Secretary's
recommendations under subsection (a)(1) with respect to stockpile requirements.

(e) The President shall submit with each report under this section a statement of the plans of
the President for meeting the recommendations of the Secretary set forth in the report.

DEVELOPMENT OF DOMESTIC SOURCES

SEec. 15. [50 U.S.C. §98h-6] Subject to subsection (c) and to the extent the President
determines such action is required for the national defense, the President shall encourage the
development and appropriate conservation of domestic sources for materials determined pursuant
to section 3(a) to be strategic and critical materials—

(1) by purchasing, or making a commitment to purchase, strategic and critical materials
of domestic origin when such materials are needed for the stockpile; and

(2) by contracting with domestic facilities, or making a commitment to contract with
domestic facilities, for the processing or refining of strategic and critical materials in the
stockpile when processing or refining is necessary to convert such materials into a form more
suitable for storage and subsequent disposition:;

(3) by qualifying existing domestic facilities and domestically produced strategic and
critical materials to meet the requirments of defense and essential civilian industries in times of
national emergencies when existing domestic sources of supply are either insufficient or
vulnerable to single points of failure; and

(4) by contracting with domestic facilities to recycle strategic and critical materials,
thereby increasing domestic supplies when those materials would otherwise be insufficient to
support defense and essential civilian industries in times of national emergencies.

(b) A contract or commitment made under subsection (a) may not exceed five years from the
date of the contract or commitment. Such purchases and commitments to purchase may be made
for such quantities and on such terms and conditions, including advance payments, as the
President considers to be necessary.

(c)(1) Descriptions of proposed transactions under subsection (a) shall be included in the
appropriate annual materials plan submitted to Congress under section 11(b). Changes to any
such transaction, or the addition of a transaction not included in such plan, shall be made in the
manner provided by section 5(a)(2).

(2) The authority of the President to enter into obligations under this section is effective for any
fiscal year only to the extent that funds in the National Defense Stockpile Transaction Fund are
adequate to meet such obligations. Payments required to be as a result of obligations incurred
under this section shall be made from amounts in the fund.

(d) The authority of the President under subsection (a) includes the authority to pay—

(1) the expenses of transporting materials; and
(2) other incidental expenses related to carrying out such subsection.
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(e) The President shall include in the reports required under section 11ae information with
respect to activities conducted under this section.

NATIONAL DEFENSE STOCKPILE MANAGER

SEC. 16. [50 U.S.C. §898h-7] (a) The President shall designate a single Federal office to have
responsibility for performing the functions of the President under this Act, other than under
sections 7(a)(1) and 13. The office designated shall be one to which appointment is made by the
President, by and with the advice and consent of the Senate.

(b) The individual holding the office designated by the President under subsection (a) shall
be known for purposes of functions under this Act as the “National Defense Stockpile Manager.

(c) The President may delegate functions of the President under this Act (other than under
sections 7(a)(1) and 13) only to the National Defense Stockpile Manager. Any such delegation
made by the President shall remain in effect until specifically revoked by law or Executive order.
The President may not delegate functions of the President under sections 7(a)(1) and 13.

United States Code Citations

Section 2—50 U.S.C. §898a Section 10—50 U.S.C. 898h-1
Section 3—50 U.S.C. §98b Section 11—50 U.S.C. 8§98h-2
Section 4—50 U.S.C. §898c Section 12—50 U.S.C. 898h-3
Section 5—50 U.S.C. §98d Section 13—50 U.S.C. §98h-4
Section 6—50 U.S.C. §98e Section 14—50 U.S.C. 898h-5
Section 7—50 U.S.C. §98f Section 15—50 U.S.C. §98h-6
Section 8—50 U.S.C. §98¢g Section 16—50 U.S.C. §98h-7

Section 9—50 U.S.C. 898h
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SEC. 838. AUTHORITY TO DISPOSE OF CERTAIN MATERIALS FROM AND TO
ACQUIRE ADDITIONAL MATERIALS FOR THE NATIONAL
DEFENSE STOCKPILE.

(a) DisPOSAL AUTHORITY. —Pursuant to section 5(b) of the Strategic and Critical
Materials Stock Piling Act (50 U.S.C. 98d(b)), the National Defense Stockpile Manager may
dispose of the following materials contained in the National Defense Stockpile in the following
quantities:

(1) 27 short tons of beryllium.

(2) 131,000 short tons of chromium, ferroalloy.

(3) 2,973 short tons of chromium metal.

(4) 8,380 troy ounces of platinum.

(5) 275,741 pounds of contained tungsten metal powder.

(6) 12,433,796 pounds of contained tungsten ores and concentrates.

(b) ACQUISITION AUTHORITY.—

(1) AuTHoRITY.—Using funds available in the National Defense Stockpile

Transaction Fund, the National Defense Stockpile Manager may acquire the following

materials determined to be strategic and critical materials required to meet the defense,

industrial, and essential civilian needs of the United States:
(A) High modulus and intermediate modulus high strength carbon fibers.
(B) Tantalum.
(C) Germanium metal.
(D) Tungsten rhenium metal.

(E) Boron carbide powder.





(2) AMOUNT OF AUTHORITY.—The National Defense Stockpile Manager may use
up to $58,000,000 in the National Defense Stockpile Transaction Fund for acquisition of
the materials specified paragraph (1).

(3) FISCAL YEAR LIMITATION.—The authority under paragraph (1) is available for
purchases during fiscal year 2016 through fiscal year 2021.

Section-by-Section Analysis

This proposal would authorize certain disposals of materials from, and acquisition of
materials for, the National Defense Stockpile (Stockpile) under the Strategic and Critical
Materials Stock Piling Act (Act).

DISPOSAL

Subsection (a) of this proposal would authorize the National Defense Stockpile Manager
to dispose of materials that have been determined, based upon the analysis required by the Act to
be excess to requirements and no longer needed for the Stockpile. The materials listed in the
proposal were among those that had been previously authorized for disposal under the Strom
Thurmond National Defense Authorization Act for Fiscal Year for Fiscal Year 1999 and the
National Defense Authorization Act for Fiscal Year 2000. All revenue goals required by these
authorizations will be met by the end of Fiscal Year (FY) 2015 without needing to dispose the
complete stockpiles of the listed materials, which have been determined now to be excess to
Department of Defense needs.

ACQUISITION

Subsection (b) of this proposal would provide authority under section 5(a)(1) of the Act
(50 U.S.C. 98d(a)(1)) to acquire strategic and critical materials for the Stockpile.

The five materials for which acquisition authority is requested have been identified as
necessary to meet the military, industrial, and essential civilian needs of the United States
through a rigorous analytical requirements determination processes and are identified in both the
2013 Biennial Report to the Congress on Stockpile Requirements (Report) and the 2015 Reports.
The Report is prepared pursuant to the Act, which applies a rigorous analytical process to
identify strategic and critical materials required to sustain the United States during various
military conflict scenarios developed by the Under Secretary of Defense for Policy. A
discussion of the materials follows.

High Modulus and Intermediate Modulus High Strength Carbon Fibers. High modulus and
high strength carbon fibers are used in various critical defense and National Security Space
(NSS) applications such as rocket motors, missiles, pressure vessels, manned and unmanned
military aircraft, helicopters blades, commercial launch vehicles, wing structures and
satellites. These systems are critical for global Intelligence, Surveillance and
Reconnaissance and sustained engagement capabilities. The lone producer of both NSS and
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Department of Defense (DoD) qualified high-modulus fibers M46J, M55J, M60J, as well as
the high-strength, intermediate-modulus fibers T800H and T1000G is Toray Industries, Inc.,
located in Ehime, Japan. It operates at capacity with material lead times for all fibers of
approximately 12 months, which substantially limits supply chain agility and responsiveness
to United States (U.S.) military and space operational requirements. U.S. defense industry
consumers are completely dependent on this single, foreign source of supply; consequently,
any supply disruption, either from a natural disaster, conflict, increased demand or policy
shift would put many DoD and NSS platforms at risk.

Tantalum. Tantalum is used in various critical defense systems including super-alloys for
high-temperature sections of jet engines, shaped charges, explosively formed penetrators,
missile systems, ignition systems, night-vision goggles and global positioning systems.
Defense demand for tantalum equally is split between aircraft engines/parts and electronic
components. There is no domestic mining of tantalum despite the U.S. being the world’s
largest consumer, accounting for a third of global demand. The needs of the large domestic
downstream processing industry are met by imports of tantalum, mainly from Australia,
Canada and Mozambique. The U.S. is 100 percent import-reliant for primary tantalum. The
FY 2013 Report noted tantalum demand may exceed supply during a national emergency
scenario.

Germanium Metal. High-purity germanium is a critical component in the manufacture of
lenses for infrared devices and solar cells. These systems are critical for national defense
surveillance, reconnaissance and nighttime engagement capabilities. There is only one
domestic producer of high-purity germanium; however, production capacity is limited and
unable accommodate a surge in demand in the event of a national emergency. The current
Stockpile inventory of germanium is 13,362 kilograms. The 2013 Report and subsequent
analysis indicate a possible shortage 6,346 kilograms, which is the amount requested by this
proposal.

Tungsten - 3% Rhenium Ingots. Tungsten — 3% rhenium ingots are used to produce
Tungsten - 3% rhenium (W-3%Re) wire. W-3%Re wire is used for high-temperature
filaments in high-power, high-frequency vacuum electronics components, including
microwave tubes used in radar, communications, and electronic warfare systems. Defense
systems requiring W-3%Re wire include the AN/SPY-1D radar that serves as the central
component of the Aegis Weapons System deployed on Burke-class guided missile
destroyers. The lone producer of W-3%Re wire for DoD applications ceased production in
February 2013 and has indicated that they may cease production by 2017 of the W-3%Re
ingots, from which the 3%Re wire is produced. Current W-3%Re microwave tube production
is reliant on a dwindling stock of W-3%Re wire likely to be exhausted in early 2015. DoD is
planning to implement a two-prong solution to this supply chain issue. The first is to
establish domestic production of W-3%Re wire at a new vendor using Defense Production
Act Title I11 Program (DPA) authorities. The second is to establish a Stockpile of W-3%Re
ingots to mitigate the impact of ingot production cessation does occur. The stockpile of ingot
will allow production of the wire, which in turn will allow the U.S. to continue microwave
tube production in the event of a national emergency. The DPA has been authorized; and
award for domestic production of wire is expected to occur within the coming months. W-
3%Re supply issues and DoD’s risk mitigation plan will be addressed in the 2015 Report.






Boron carbide. Boron carbide (B4C) is used in armor, nuclear and industrial applications,
including body armor. Boron carbide supply chain concerns are focused primarily on body
armor, since need for body armor increases significantly during wartime surge and
sustainment requirements. B4C-based body armor utilizes solid B4C ceramic plates, which
are made in the U.S. from a refined B4C powder. Refined B4C powder is produced from
crude B4C powder. Currently, DoD supply chains rely primarily on foreign sources for
refined B4C powder. DoD supply chains currently are 100 percent foreign-reliant for the
crude B4C powder. Potentially, he only B4C crude production plant located in a NATO
country may cease production for economic reasons. A shutdown would cause reliance on
production of crude in Ukraine, India, and China. Adding inventories of B4C crude and
refined ceramic grade B4C will address possible shortfalls. The 2015 Report predicts a B4C
shortfall, and that a stockpile of approximately 88.5 MT of refined, ceramic grade B4C

should be sufficient for a one-year national emergency requirement.

Budgetary Implications: The National Defense Stockpile Transaction Fund (Fund) had an
unobligated balance of $202 million at the end of FYY 2014. Operating costs of the Stockpile are
projected to average approximately $46.5 million for fiscal years 2016 - 2020. In addition to
$46.5 million of annual operating costs, $41 million of new acquisitions were previously
approved in the National Defense Authorization Act for FY 2014 and are currently being
executed. $58 million will be required in order to execute the new acquisitions being proposed.
Current resources of the Fund are insufficient to support the proposed acquisitions. The
proposed authorization to dispose of excess materials would generate sufficient revenue to
finance these acquisitions, provided that the revenues generated from these disposals are retained
in the Fund rather than transferred to fund programs unrelated to the National Defense Stockpile.
This proposal, if enacted, will allow for the acquisition of strategic and critical materials and for
the Stockpile to remain financially positioned to continue the mission intended by the Act.

Proposed Acquisitions ($Millions)

Material FY 2016 | FY 2017 | FY 2018 | FY 2019 | FY 2020 Total Appropriation
Carbon Fibers $470 | $470 | $000 | $000 | $000 | go.4p | Nauonal Defense Stockpile
Tantalum $5.25 | $525 | $525 | $525 | $5.25 | $26.25 Natio}‘gﬂg:g;giegggkp"e
Germanium Metal | $285 | $285 | $285 | $285 | $285 | $1425 | Nauopal Defense Stockpile
;ﬂggf&fﬂ M3:t/2| $208 | $208 | $0.00 | $000 | $0.00 | $4.16 Natio{]gngae;eigiefl}ggkp"e
Boron Carbide $0.00 $1.30 $1.30 $1.30 $0.00 $3.90 Natlo?gnggfigzelfl}r?gkp"e
TOTAL 51488 | $1618 | $040 | $0.40 | $810 | ss7.06 | NANONA Defense Stockpile
Proposed Disposal Revenues ($Millions)
Material FY 2016 | FY 2017 | FY 2018 | FY 2019 | FY 2020 | Total Appropriation
1. Beryllium $000 | $000 | $000 | $0.00 | $200 | sao0 |MNatonel Defense Stockpile
2.Chromium, Ferro | $28.14 | $28.14 | $2562 | $28.14 | $28.14 | $138.18 | National Defense Stockpile

Transaction Fund






National Defense Stockpile

3. Chromium Metal $1.20 $1.20 $1.20 $1.20 $1.20 $6.00 Transaction Fund
. National Defense Stockpile
4. Platinum $0.00 $0.00 $0.00 $0.00 $13.50 $13.50 Transaction Fund
5. Tungsten Metal National Defense Stockpile
Powder $0.00 $0.00 $0.00 $0.00 $2.78 $2.78 Transaction Fund
6. Tungsten Ores National Defense Stockpile
and Concentrates $37.24 $31.04 $23.28 $23.28 $43.26 | $158.10 Transaction Fund
National Defense Stockpile
TOTAL $66.58 $60.38 $50.10 $52.62 $90.88 [ $320.56 Transaction Eund
Net of Acquisition National Defense Stockpile
and Disposal $51.70 $44.20 $40.70 $43.22 $82.78 | $262.60 Transaction Fund
. National Defense Stockpile
Operations Costs $49.55 $48.66 $44.71 $44.27 | $45.06 | $232.25 Transaction Fund
Total Impact to $2.15 ($4.46) ($4.01) ($1.05) $37.72 $30.35 National Defense Stockpile

Transaction Fund

Transaction Fund

Changes to Existing Law: This proposal would not change the text of any existing statute.






