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SEC. 807. EXTENSION TO ALL CONTRACTOR EMPLOYEES OF APPLICABILITY

OF THE SENIOR EXECUTIVE BENCHMARK COMPENSATION

AMOUNT FOR PURPOSES OF ALLOWABLE COST LIMITATIONS

UNDER GOVERNMENT CONTRACTS.
(a) ALLowABLE COSTS UNDER DEFENSE CONTRACTS.—

(1) CERTAIN COMPENSATION NOT ALLOWABLE.—Subsection (e)(1)(P) of section
2324 of title 10, United States Code, is amended by striking “senior executives” and
inserting “employees”.

(2) CONFORMING AMENDMENT.—Subsection (I) of such section is amended by
striking paragraph (5).
(b) ALLOWABLE CoSTS UNDER NON-DEFENSE CONTRACTS.—

(1) CERTAIN COMPENSATION NOT ALLOWABLE.—Subsection (a)(16) of section
4304 of title 41, United States Code, is amended by striking “senior executives” and
inserting “employees”.

(2) CONFORMING AMENDMENT.—Section 4301 of such title is amended by
striking paragraph (4).
(c) EFFecTIVE DATE.—The amendments made by this section—

(1) shall be implemented in the Federal Acquisition Regulation within 180 days
after the date of the enactment of this Act; and

(2) shall apply with respect to costs of compensation incurred after January 1,
2012, under covered contracts entered into before, on, or after the date of the enactment

of this Act.

Section-by-Section Analysis





This proposal would amend provisions of law relating to allowable costs under
Government contracts — section 2324 of title 10, United States Code, and section 4304 of title
41, United States Code — to expand the existing executive compensation cap so that it would
apply to all employees of a contractor instead of just the “five most highly compensated”
management employees of each contractor’s segment or home office, as under current law.
Changes are required to both title 41, United States Code (Public Contracts), and title 10, United
States Code (Armed Forces), the former for non-defense contracts and the latter for defense
contracts. The Department of Defense (DoD) is not recommending any changes in the way that
the compensation cap is calculated in accordance with section 1127 of title 41, United States
Code.

Under current law, the allowable costs of compensation of senior executives of
contractors is limited to the benchmark compensation amount set by the Administrator of the
Office of Federal Procurement Policy under section 1127 of title 41 United States Code. In
accordance with that section, the Administrator of the Office of Federal Procurement Policy shall
review commercially available surveys of executive compensation and, on the basis of the results
of the review, determine a benchmark compensation amount to apply for each fiscal year. The
benchmark compensation amount (commonly referred to as the “compensation cap”) applicable
for a fiscal year is the median amount of the compensation provided for the five most highly
compensated employees in management positions at each home office and each segment of the
contractor (i.e., senior executives) of all benchmark corporations for the most recent year for
which data is available. The term "benchmark corporation” means a publicly-owned United
States corporation that has annual sales in excess of $50,000,000 for the fiscal year.

Collectively, these sections limit the allowable cost of compensation of the five most highly
compensated employees in management positions at each home office and each segment of the
contractor to the benchmark compensation amount.

In the mid-nineties, there was increasing concern in Congress regarding seemingly
excessive individual compensation charged to DoD contracts. As a result, for fiscal year (FY)
1995 and FY 1996, Congress limited the allowability of individual compensation of all
employees on covered DoD contracts. For 1997 through 2009, Congress revised the application
of the compensation ceiling so that it applied only to certain contractor personnel generally
identified as the top five most highly compensated individuals in senior management positions at
each home office and each segment of a contractor. The Department of Defense believes that the
current law, which limits the compensation of only the five most highly compensated employees
in management positions, places the Government at an unacceptable risk of reimbursing
contractors for excessive compensation costs.

The intent of the compensation cap is to reduce the risk of excessive individual
compensation charged to Government contracts. Audits by the Defense Contract Audit Agency
have shown that there are lower level executives not subject to the cap and non-executive
employees who receive compensation in excess of the benchmark compensation amount. In
addition, if a contractor is not organized into multiple segments, only the top five executives are
covered by the benchmark compensation amount, whereas similarly sized contractors with
multiple segments will have additional employees subject to the cap. Limiting the application of





the compensation cap to only the top five executives places the Government at risk of
reimbursing contractors for excessive compensation. Therefore, as a matter of public policy,
DoD recommends extending the limits on all contractor employee compensation.

Budget Implications: This proposal has no budgetary impact. It only proposes to expand the
applicability of the executive benchmark compensation amount allowable cost limitation to all
contractor employees.

Changes to Existing Law: This proposal would amend section 2324 of title 10, United States
Code, and sections 4301 and 4304 of title 41, United States Code, as follows (inserted text is
represented by bold underline; eliminated text is struck-through):

Title 10, United States Code
§2324. Allowable costs under defense contracts

( a) *k*k

E I e e

(e) SPeciFic CosTs NOoT ALLOWABLE.—(1) The following costs are not allowable
under a covered contract:
(A) *k*k

i e

(P) Costs of compensation of senier-exeecutives employees of contractors for a
fiscal year, regardless of the contract funding source, to the extent that such
compensation exceeds the benchmark compensation amount determined applicable for
the fiscal year by the Administrator for Federal Procurement Policy under section 1127 of
title 41.

EE S b
(I) DEFINITIONS.—In this section:

( 1) *k*x

S S e

(6) The term “fiscal year” means a fiscal year established by a contractor for
accounting purposes.





Title 41, United States Code

§ 4301. Definitions
In this chapter:
(1) *k%k

E I e e

e H H 77

em-pl@yees—m—Fn&n&gen:}en-t—pew it .

E I I S S

8§ 4304. Specific costs not allowable
(a) SpeciFic Costs.— The following costs are not allowable under a covered contract:
(1) *k*k

R i e e S

(16) Costs of compensation of senier-exeecutives employees of contractors for a
fiscal year, regardless of the contract funding source, to the extent that such
compensation exceeds the benchmark compensation amount determined applicable for
the fiscal year by the Administrator under section 1127 of this title.

E R I S S S
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SEC. 1008. RATEMAKING PROCEDURES FOR CIVIL RESERVE AIR FLEET
CONTRACTS.

(a) IN GENERAL.—Chapter 931 of title 10, United States Code, is amended by inserting
after section 9511 the following new section:

“8 9511a. Civil Reserve Air Fleet contracts: payment rate

“(a) AUTHORITY.—The Secretary of Defense shall determine a fair and reasonable rate of
payment for airlift services provided to the Department of Defense by air carriers who are
participants in the Civil Reserve Air Fleet program. Such rate of payment shall be determined in
accordance with—

(1) the methodology and ratemaking procedures in effect on the date of the
enactment of this section; and
*(2) such other procedures as the Secretary may prescribe by regulation.

“(b) REGULATIONS.—The Secretary of Defense shall prescribe regulations for purposes
of subsection (a). Such regulations shall include a process for modifying the ratemaking
methodology referred to in paragraph (1) of that subsection. The Secretary may exclude from the
applicability of those regulations any airlift services contract made through the use of
competitive procedures.

“(c) COMMITMENT OF AIRCRAFT AS A BUSINESS FACTOR.—The Secretary may, in
determining the quantity of business to be received under an airlift services contract for which
the rate of payment is determined in accordance with subsection (a), use as a factor the relative
amount of airlift capability committed by each air carrier to the Civil Reserve Air Fleet.

“(d) INAPPLICABLE PROVISIONS OF LAW.—An airlift services contract for which the rate

of payment is determined in accordance with subsection (a) shall not be subject to the provisions





of section 2306a of this title or to the provisions of subsections (a) and (b) of section 1502 of title
41.”.
(b) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is

amended by inserting after the item relating to section 9511 the following new item:
“9511a. Civil Reserve Air Fleet contracts: payment rate.”.

(c) INITIAL REGULATIONS.—Regulations shall be prescribed under section 9511a(b) of

title 10, United States Code, as added by subsection (a), not later than 180 days after the date of

the enactment of this Act.

Section-by-Section Analysis

The proposal would clarify that the contract currently described in paragraph (6) of
section 9511 of title 10, United States Code, is not a standard contract under the Federal
Acquisition Regulations. Unlike competitively awarded contracts, the value of an aircraft
committed to the Civil Reserve Air Fleet for use during wartime cannot be realistically
computed. The amount of business entitlement received by each of the air carriers awarded
contracts pursuant to this section and section 41106 of title 49, United States Code, is based on
the amount of wartime capability represented by the aircraft they offer to the program. That type
of entitlement-based contract was in place many years prior to the expiration of the authority of
the Civil Aeronautics Board. Effective July 19, 1979, the Civil Aeronautics Board, by Economic
Regulation 1134, terminated its exercise authority over the prices of military charter service.
After that termination, the Department of the Air Force assumed the role of rate setter and began
establishing annual negotiated uniform rates for Department of Defense airlift service contracts.
Nothing in the Airline Deregulation Act of 1978 (Pub. Law 95-504) or the Civil Aeronautics
Board Sunset Act of 1984 (Pub. Law 98-443) is inconsistent with the continued use of the
current rate making authority by the Department.

The Department of the Air Force (through its component airlift command) and air
carriers executed a Memorandum of Understanding (MOU) that continued the basis for this
method of ratemaking. In January 2007, this responsibility transferred from the Department of
the Air Force to the Department of Defense. The Department of Defense has continued to
execute the same ratemaking procedures as an effective means of establishing fair and
reasonable rates while furthering the objectives of the Civil Reserve Air Fleet program. The
need for a fair and reasonable rate, mandated in section 9512(b)(3) of title 10, United States
Code, for transportation to any location on the globe is essential to the operation of the Civil
Reserve Air Fleet program, as none of the major United States air carriers will have Federal
Aviation Administration-approved operating specifications authorizing them to operate in every
possible location required to fulfill the needs of the Department of Defense. Subsection (a)(2) of
the proposal would allow changes to be made to the current MOU framework if necessary to the





operation of the program and development of reasonable rates. Competitive contracts cannot be
used because oftentimes none of the air carriers will have commercial operations in the needed
location and thus have no basis for providing a reasonable offer. The current rates set by the
Department of Defense, after comment by and negotiation with industry, provide fair
compensation by aircraft type to the air carrier at reasonable cost to the taxpayers. This
framework also prevents excessive prices or refusals to provide services during contingencies.
The current contract structure is essential to support interlocking contracts awarded under section
9512 of title 10, United States Code (the CRAF Enhancement Program).

The current contract type has provided effective airlift contracts for more than forty
years. The economic theory of a uniform rate is to create an incentive for all carriers to become
more cost efficient. Carriers increase profits by reducing overall operating cost--inefficient
carriers may make little to no profit while efficient carriers will maximize profits. This
methodology is a form of competitive pricing and has proven to ensure rate consistency over the
past 40 years, while guaranteeing a viable Civil Reserve Air Fleet mobilization base.

In September 2010, the Department of the Air Force requested Department of Defense
concurrence to rescind its Operating Instructions regarding rate making and the Secretary of the
Air Force order authorizing the Uniform Airlift Rates. The Department of Defense, in seeking to
institutionalize its authority, identified potential confusion in the term, “Civil Reserve Air Fleet
contract.” It also noted the lack of clear authority for that contract to be based on a commitment
of aircraft and still comply with all the procurement laws affecting other types of contracts. This
proposal would clarify the ratemaking process that exists today and that has worked exceedingly
well for the Department of Defense.

This action would also clarify that application of Cost Accounting Standards and the
requirement for certified cost and pricing data to Civil Reserve Air Fleet contracts is not required
or appropriate. CRAF carriers now submit cost data in accordance with the Memorandum of
Understanding and the Department of Transportation’s Uniform System of Accounts and
Reports for Large Certified Air Carriers (title 14, Code of Federal Regulations, section 241).
These accounting practices are prescribed by the Department of Transportation pursuant to
sections 329, 41708, and 41709 of title 49, United States Code, and are audited by the Defense
Contract Audit Agency under the current ratemaking methodology. The air carriers are not
required to comply with two sets of accounting standards. The government establishes program-
wide uniform rates based upon this proven methodology.

Budget Implications: The proposal would not increase the overall budget requirements of the
Department of Defense.

RESOURCE TRANSFERS ($THOUSANDS)

Dash-
FY FY FY FY FY Appropriation Budget 1
2012 | 2013 | 2014 | 2015 2016 To Activity | Line
Item






Army 0 0 0 0 0 O&M, Army - 2080
Navy 0 0 0 0 0 O&M Navy -
Marine 0 0 0 0 0|  0&M Navy -
Corps
Air O&M, Air Force
Force 0 0 0 0 0 3400
Total +0 +0 +0 +0 +0
NUMBER OF PERSONNEL AFFECTED
FY | FY | FY | FY | FY | Appropriation (gifﬁi‘;?”é'nﬁztiz
2012 2013 2014 2015 2016 To P :
or Civilian)
Army 0 0 0 0 0 N/A N/A
Navy 0 0 0 0 0 N/A N/A
Marine | 0 0 0 0 N/A N/A
Corps
Air Force 0 0 0 0 0 N/A N/A
Total 0 0 0 0 0

Changes to Existing Law: This section would make add a new section to chapter 931 of title
10, United States Code. The new section is set forth in the legislative text above.
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SEC. 808. CLARIFICATION OF AUTHORITY TO USE THE PENTAGON
RESERVATION MAINTENANCE REVOLVING FUND FOR MINOR
CONSTRUCTION AND ALTERATION ACTIVITIES AT THE
PENTAGON RESERVATION.
Section 2674(e)(4) of title 10, United States Code, is amended—

(1) by striking “The authority” and inserting “(A) Except as provided in
subparagraph (B), the authority”; and

(2) by adding at the end the following new subparagraph:
“(B) The Secretary may use monies from the Fund to support construction or alteration

activities at the Pentagon Reservation within the limits stated in section 2805 of this title.”.

Section-by-Section Analysis

Anticipating completion of the Pentagon Renovation program in Fiscal Year (FY) 2012,
the Congress amended 10 U.S.C. § 2674 in section 2802 of the Ike Skelton National Defense
Authorization Act for Fiscal Year 2011 (Public Law 111-383). The amendment, among other
things, provided that the Secretary of Defense’s authority “to use monies from the [Pentagon
Reservation Maintenance Revolving] Fund to support construction or alteration activities at the
Pentagon Reservation expires on September 30, 2012.” The Department of Defense believes the
amendment creates an unintended problem and highly inefficient redundancy in operations
funds.

10 U.S.C. § 2674(d) authorizes the Secretary of Defense to establish rates and collect
charges from the Pentagon Reservation occupants for, among other things, “maintenance,
construction, repairs and alterations” at the Pentagon Reservation. 10 U.S.C. § 2674(e)(1)
established the Pentagon Reservation Maintenance Revolving Fund (“PRMRF” or “the Fund”)
and authorized the Secretary of Defense to deposit into the Fund the charges collected by the
Secretary for operations, protection, maintenance, construction, alteration and repairs at the
Pentagon Reservation.

Through the charges authorized by section 2674, the Secretary efficiently collects from
the many Pentagon tenant organizations their fair share of costs related to Pentagon operations
and executes these through one fund—the PRMRF. There are approximately 18 different
operations and maintenance (O&M) accounts that pay fair share rent into PRMRF to operate the
Pentagon. Because the PRMRF functions as a unitary O&M fund, the Secretary also has used
the PRMREF to fund minor construction projects within the thresholds authorized under 10 U.S.C.





§ 2805(c).

In addition to O&M and minor construction at the Pentagon Reservation, the Fund was
expressly authorized by Congress as the funding mechanism for the multi-year Renovation of the
Pentagon, a program that will be successfully completed in FY 2012. Beyond the Renovation,
for any major construction projects at the Pentagon Reservation, the DoD seeks specific
authorization using the Military Construction program authorities. Thus, at the Pentagon
Reservation, DoD utilizes the PRMRF for O&M and minor construction, and MILCON for
major construction exceeding the O&M thresholds prescribed in 10 U.S.C. § 2805(c).

The FY11 amendment to 10 U.S.C. § 2674(e) creates the unusual result of removing the
normal “O&M” authorities for “minor construction” projects provided by 10 U.S.C. § 2805 from
the very O&M fund created to efficiently manage the Pentagon Reservation. Thus, the
amendment will require the creation of another O&M appropriation for minor construction or
alteration projects at the Pentagon Reservation, such as moving doors and walls, installing
security measures, IT closets, or creating displays, etc. The Fund is an effective business model
for the operation of this multi-purpose, multi-tenant facility. It is a construct which generates
efficiencies by consolidating funds for facility operations into a single fund. Removing the
ability of the Fund to support minor construction and alteration would diminish this very
effective and prudent tool for operating the Pentagon Reservation.

In addition, Pentagon occupancy will not remain static in the future—mission and
organizational changes within DoD may require periodic reconfigurations of space within
Pentagon Reservation facilities. Changes in technology and periodic sustainment efforts also are
likely to affect the scope of individual reconfiguration projects. Also, restrictions on the Fund
eliminate the Secretary’s ability to quickly and efficiently address new or emerging threats to the
Pentagon and its occupants. Removing the ability of the Fund to support minor construction and
alteration would diminish DoD’s ability to effectively and efficiently accomplish these mission
requirements at the Pentagon Reservation.

Budget Implications: This proposal is not asking for additional resources. It is reestablishing
the authority to use the PRMRF to conduct minor construction and alteration activities at the
Pentagon Reservation.

RESOURCE REQUIREMENTS ($MILLIONS

FY FY FY FY FY | Appropriation | Budget | Dash-1
2012 | 2013 | 2014 | 2015 | 2016 From Activity | Line Item

PRMRF | $654.1 | $576.1 | $585.3 | $614.7 | $608.2 4950D

Changes to Existing Law: This proposal would amend section 2674(e) of title 10, United
States Code, which was enacted in section 2802 of the Ike Skelton National Defense
Authorization Act for Fiscal Year 2011 (Public Law 111-383; 124 Stat. 4137).

TITLE 10, UNITED STATES CODE






§ 2674. Operation and control of Pentagon Reservation and defense facilities in National
Capital Region

( a) *kx

E i e e

(e)(1) There is established in the Treasury of the United States a revolving fund to be
known as the Pentagon Reservation Maintenance Revolving Fund (hereafter in this section
referred to as the “Fund”). There shall be deposited into the Fund funds collected by the
Secretary for space and services and other items provided an organization or entity using any
facility or land on the Pentagon Reservation pursuant to subsection (d).

(2) Subject to paragraphs (3) and (4), monies deposited into the Fund shall be available,
without fiscal year limitation, for expenditure for real property management, operation,
protection, construction, repair, alteration and related activities for the Pentagon Reservation.

(3) If the cost of a construction or alteration activity proposed to be financed in whole or
in part using monies from the Fund will exceed the limitation specified in section 2805 of this
title for a comparable unspecified minor military construction project, the activity shall be
subject to authorization as provided by section 2802 of this title before monies from the Fund are
obligated for the activity.

(4)(A) Except as provided in subparagraph (B), the authority-Fhe-authority of the
Secretary to use monies from the Fund to support construction or alteration activities at the
Pentagon Reservation expires on September 30, 2012.

(B) The Secretary may use monies from the Fund to support construction or alteration
activities at the Pentagon Reservation within the limits stated in section 2805 of this title.

(f) *kx

* k *k Kk k%






10

11

12

SEC. 323. EXPANSION OF USE OF UNIFORM FUNDING AUTHORITY TO
PERMANENT CHANGE OF STATION AND TEMPORARY DUTY
LODGING PROGRAMS OPERATED THROUGH NONAPPROPRIATED
FUND INSTRUMENTALITIES.

Section 2491 of title 10, United States Code, is amended—

(1) in subsection (a), by inserting “and permanent change of station and
temporary duty lodging programs” after "morale, welfare, and recreation programs" both
places it appears;

(2) in subsection (b), by inserting “or a permanent change of station and
temporary duty lodging program” after “morale, welfare, and recreation program”; and

(3) in subsection (c)(1), by inserting “and permanent change of station and

temporary duty lodging programs” after “morale, welfare, and recreation programs”.

Section-by-Section Analysis

This proposal would expand use of uniform funding authority authorized for morale,
welfare and recreation programs operated through nonappropriated fund instrumentalities to
include permanent change of station and temporary duty lodging programs.

Under section 2491 of title 10, United States Code, only funds appropriated and available
for certain programs may be treated as nonappropriated funds and expended in accordance with
the laws applicable to the expenditure of nonappropriated funds. Per the law, Department of
Defense regulations limit the practice to military morale, welfare and recreation (MWR)
programs, exchange programs, and specified supplemental mission programs (for the latter,
specifically “Stars and Stripes” and Service Academy mixed fund athletic or recreational
extracurricular programs).

Because we are unable to use uniform funding practices for all supplemental mission
activities, such as lodging, we cannot fully utilize cooperative management, complementary
operations, and/or joint facilities among the programs supported by nonappropriated fund
instrumentalities. Operations would be streamlined if the permanent change of station and
temporary duty lodging programs, which are supported by independent MWR and supplemental
mission nonappropriated fund instrumentalities, could utilize the practice to merge procurements,
to include facility expenses except for construction, and workforce.





Budget Implications: This proposal would not change funding levels. Budget and accounting
procedures are currently in place.

Changes to Existing Law: This section would make the following changes to 10 U.S.C. 2491
§ 2491. Uniform funding and management of morale, welfare, and recreation programs

(a) AUTHORITY FOR UNIFORM FUNDING AND MANAGEMENT.—Under regulations
prescribed by the Secretary of Defense, funds appropriated to the Department of Defense and
available for morale, welfare, and recreation programs and permanent change of station and
temporary duty lodging programs may be treated as nonappropriated funds and expended in
accordance with laws applicable to the expenditures of nonappropriated funds. When made
available for morale, welfare, and recreation programs and permanent change of station and
temporary duty lodging programs, under such regulations, appropriated funds shall be considered
to be nonappropriated funds for all purposes and shall remain available until expended.

(b) CoNDITIONS ON AVAILABILITY.—Funds appropriated to the Department of Defense
may be made available to support a morale, welfare, or recreation program or a permanent
change of station and temporary duty lodging program only if the program is authorized to
receive appropriated fund support and only in the amounts the program is authorized to receive.

(c) CONVERSION OF EMPLOYMENT POsSITIONS.—(1) The Secretary of Defense may
identify positions of employees in morale, welfare, and recreation programs and permanent
change of station and temporary duty lodging programs within the Department of Defense who
are paid with appropriated funds whose status may be converted from the status of an employee
paid with appropriated funds to the status of an employee of a nonappropriated fund
instrumentality.

(2) The status of an employee in a position identified by the Secretary under paragraph
(1) may, with the consent of the employee, be converted to the status of an employee of a
nonappropriated fund instrumentality. An employee who does not consent to the conversion may
not be removed from the position because of the failure to provide such consent.

(3) The conversion of an employee from the status of an employee paid by appropriated
funds to the status of an employee of a nonappropriated fund instrumentality shall be without a
break in service for the concerned employee. The conversion shall not entitle an employee to
severance pay, back pay or separation pay under subchapter IX of chapter 55 of title 5, or be
considered an involuntary separation or other adverse personnel action entitling an employee to
any right or benefit under such title or any other provision of law or regulation.




http://www4.law.cornell.edu/uscode/html/uscode05/usc_sup_01_5_10_III_20_D_30_55_40_IX.html

http://www4.law.cornell.edu/uscode/html/uscode05/usc_sup_01_5_10_III_20_D_30_55.html

http://www4.law.cornell.edu/uscode/html/uscode05/usc_sup_01_5.html



		§ 2491. Uniform funding and management of morale, welfare, and recreation programs
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SEC. 1007. ESTABLISHMENT OF THE JOINT URGENT OPERATIONAL NEEDS
FUND TO RAPIDLY MEET URGENT OPERATIONAL NEEDS.

(a) ESTABLISHMENT OF FUND.—

(1) NEw TRANSFER ACCOUNT.—Chapter 131 of title 10, United States Code, is
amended by inserting after section 2216 the following new section:
“§ 2216a. Rapidly meeting urgent needs: Joint Urgent Operational Needs Fund

“(a) ESTABLISHMENT.—There is established in the Treasury an account to be known as
the “Joint Urgent Operational Needs Fund’.

“(b) Use oF FuNDs.—Funds in the Joint Urgent Operational Needs Fund shall be
available to the Secretary of Defense for the purpose of providing equipment, supplies, services,
training, and facilities to facilitate the resolution of urgent operational needs as determined by the
Secretary.

“(c) TRANSFER AUTHORITY.—

“(1) TRANSFERS AUTHORIZED.—AmMounts in the Joint Urgent Operational Needs

Fund may be transferred by the Secretary of Defense from the Joint Urgent Operational

Needs Fund to any of the following accounts and funds of the Department of Defense to

accomplish the purpose stated in subsection (b):

“(A) Operation and maintenance accounts.
“(B) Procurement accounts.
“(C) Research, development, test, and evaluation accounts.
“(2) ADDITIONAL AUTHORITY.—The transfer authority provided by paragraph (1)

is in addition to any other transfer authority available to the Department of Defense.
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*(3) TRANSFERS BACK TO THE FUND.—Upon determination by the Secretary of
Defense that all or part of the funds transferred from the Joint Urgent Operational Needs
Fund under paragraph (1) are not necessary for the purpose for which transferred, such
funds may be transferred back to the Joint Urgent Operational Needs Fund.

“(4) EFFECT ON AUTHORIZATION AMOUNTS.—A transfer of an amount to an
account under the authority in paragraph (1) shall be deemed to increase the amount
authorized for such account by an amount equal to the amount transferred.”.

(2) CLERICAL AMENDMENT.—The table of sections at the beginning of such
chapter is amended by inserting after the item relating to section 2216 the following new
item:

“2216a. Rapidly meeting urgent needs: Joint Urgent Operational Needs Fund.”.

(b) CoMMENCEMENT OF FUND.—No funds may be appropriated for the Joint Urgent
Operational Needs Fund established under section 2216a of title 10, United States Code, as
added by subsection (a), for a fiscal year before fiscal year 2012.

(c) FIscAL YEAR 2012 AUTHORIZATION.—Funds are hereby authorized to be appropriated
for fiscal year 2012 for the Joint Urgent Operational Needs Fund established under section 2216a

of title 10, United States Code, as added by subsection (a), in the amount of $200,000,000.

Section-by-Section Analysis

This proposal would add a new section to title 10, United States Code, to provide for the
establishment of a Joint Urgent Operational Needs Fund (JUONF) transfer account within the
Defense-wide procurement account, to be used to resolve immediate warfighter needs of the
combatant commanders within the year of execution. The JUONF would enable the Secretary of
Defense to ensure that funding availability does not delay critical solutions to the dynamic global
threats that confront the combatant commands.

The JUONF would provide resources for urgent and compelling requirements that will
prevent mission failure and casualties for the combatant commanders.





This proposal would authorize the transfer of funds to a wide range of accounts to enable
the most expeditious resourcing of the acquisition of capabilities in response to a validated
urgent need.

The transfer authority provided through the JUONF is expected to be in addition to any
other transfer authority available to the Department.

Upon determination that all or parts of the funds transferred from the Joint Urgent
Operational Needs Fund are not needed for the purpose provided, such funds would be
transferred back to the Joint Urgent Operational Needs Fund.

The amount transferred is an increase in the amount authorized for such account by an
amount equal to the amount transferred.

This acquisition authority is not for the purpose of providing any funding assistance to a
foreign entity.

Budget Implications: Subject to appropriation, and depending on its usage in support of joint
urgent operational needs of the combatant commanders, this proposal would cost $200 million in
fiscal year (FY) 2012, and a total of an additional $400 million across the Base Budget for FY
2013-FY 2016.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY | Appropriation | Budget for?él
2012 2013 2014 2015 2016 From Activity ltem
JUONF .
Base 100.0 | 100.0 | 1000 | 1000 | 1000 | Defense Wide 01 01
Procurement
Budget
JUONF Defense Wide
0OCoO 100.0 Procurement 01 01
Total +200.0 | +100.0 | +100.0 | +100.0 | +100.0

Changes to Existing Law: This proposal would add a new section 2216a to title 10, United
States Code. The text of the new section appears in the legislative proposal above.
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SEC. 810. ENHANCED AUTHORITY FOR USE OF OPERATION AND
MAINTENANCE FUNDS FOR UNSPECIFIED MINOR MILITARY
CONSTRUCTION PROJECTS IN SUPPORT OF OPERATION
ENDURING FREEDOM.

(a) INCREASED CosT THRESHOLD.—Notwithstanding the cost limitations of section 2805
of title 10, United States Code, the Secretary concerned may use funds available for overseas
contingency operations for operation and maintenance to carry out unspecified minor military
construction projects in direct support of Operation Enduring Freedom costing not more than
$3,000,000.

(b) SECRETARY CONCERNED.—For purposes of this section, the term “Secretary
concerned” has the meaning applicable to such term under section 2805 of title 10, United States
Code.

(c) APPROVAL AND CONGRESSIONAL NOTIFICATION.—The Secretary concerned shall meet
the reporting requirements pursuant to subsection (b) of section 2805 of title 10, United States
Code.

(d) EXPIRATION OF AUTHORITY.—The authority provided in subsection (a) shall expire on

September 30, 2012.

Section-by-Section Analysis

This proposal would raise the spending limit on the use of operation and maintenance
(O&M) funds for unspecified minor military construction (MILCON) from $750,000 to
$3,000,000 when applied to a project in direct support of Operation Enduring Freedom (OEF).
Projects constructed under this authority would be those necessary to meet military operational
requirements involving the use of the Armed Forces in support a contingency operation.
Increasing the threshold provides an immediate authority at the Combined Joint Task Force
(CJTF) level to execute projects that the commander needs without affecting longer-term project
development or violating any mandates applicable to use of Contingency Construction Authority
(CCA). Under current law, when the cost for a project exceeds $750,000, commanders must





pursue military construction authority and funding, often requiring congressional action, which
can extend the project completion time. This is causing work-arounds in theater, often requiring
solutions or reduction in capabilities that do not fully meet operational requirements. The
existing threshold of $750,000 was established in 2004, without the knowledge we have gained
after years of involvement in Operation Iragi Freedom (OIF and in OEF. Since 2004 the cost of
construction has increased for the reasons outlined below.

Rising construction costs:

Rising construction costs affect every project considered for OEF. The Army component of
Central Command (ARCENT) experienced annual OEF/OIF construction cost growth ranging
from 20-40 percent per year, pushing many minor yet essential projects beyond either O&M
construction thresholds or unspecified minor military construction thresholds. The following
examples demonstrate this cost growth (all amounts in thousands of dollars):

Project Location FY 2004 FY 2008-10
Landfill Iraq $ 420 $ 880
DFAC Dwyer $ 500 $2,000
Medical Facility Dwyer $ 800 $2,000
Dining Facility Wolverine $ 880 $2,200
MedLog Warehouse Bagram $ 700 $3,350
Brigade HQ Building Kandahar $ 750 $3,500

The Fiscal Year 2004 costs for similar facilities were derived from previously approved
Operation and Maintenance, Army (OMA), projects built in the USCENTCOM Area of
Responsibility (AOR). Although the last two example projects exceed the $3,000,000 authority
requested, they serve to illustrate the overall cost growth trends.

Rising cost factors include:

1) Increases in cost of construction materials (concrete costs $500 per cubic yard (CY) in
Afghanistan vs $100 per CY stateside);

2) Lack of a skilled local labor force requires outsourcing more technicians;

3) Contractors in country who cannot support the scale of construction requires going outside of
the country or using larger contractors which can drive costs up due to minimal competition; and

4) Costs to ship and transport materials due to limitations in air, sea, and land access.

Impact: A $3,000,000 O&M threshold for O&M-funded unspecified minor military
construction would provide the commander in the counterinsurgency fight the flexibility to
reposition forces in response to the enemy situation without delay. The threshold would permit
rapid construction of enabling facilities to include force protection, medical, and temporary
logistic support (e.g., fuel and ammunition storage).





Budget Implications: This proposal would authorize the Secretary of Defense to use funds
already appropriated for operation and maintenance for construction to meet temporary

operational requirements.

Changes to Existing Law: This proposal would make no changes to the text of existing law.






SEC. 809. INCREASE IN DOLLAR THRESHOLD FOR CERTAIN AUTHORITIES
RELATING TO UNSPECIFIED MINOR CONSTRUCTION PROJECTS.
Section 2805(a)(2) of title 10, United States Code, is amended by striking “$3,000,000”
in the second sentence and inserting “$4,000,000”.
Section-by-Section Analysis

This proposal would increase the dollar threshold for unspecified military construction
(UMC) projects intended solely to correct a deficiency that is life-threatening, health-threatening,
or safety-threatening (LHS). UMC projects are military construction projects below a specified
dollar threshold that the Department may undertake without specific project authorization from
Congress.

In the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181,
enacted January 28, 2008), Congress adjusted the basic UMC threshold from $1.5 to $2.0 million
in apparent recognition of construction market escalation since the previous adjustment in 1991.
The following table reflects all of the UMC dollar thresholds, the year each was last amended,
and the subsequent change in construction market cost as represented by the Engineering News-
Record Building Cost Index (BCI), as of July 2010 and GDP inflator.

Current Statute | Yearlast | Proposed Adjusted | Adjusted

(10US.C.2805) | Amended |  Limit | 'of2010 | for 2010

- (BCl) | (% GDP)

MILCON 2,000,000 2008 2,000,000 | 2,154,926 | 2,042,026
MILCON (LHS) 3,000,000 1996 4,000,000 | 4,485,384 | 4,001,558

Without an associated amendment to the threshold for UMC, cost escalation significantly
degrades the Department’s ability to correct life/health/safety-threatening deficiencies.

Budget Implications: An increase to the remaining UMC thresholds does not generate cost
implications, but rather recognizes the implications of construction market costs on DoD
construction. Increasing the remaining UMC thresholds would allow the Secretary to more
effectively respond to urgent mission requirements and critical life/health/safety deficiencies
with properly sized and scoped facilities, using available appropriations.

Changes to Existing Law: This proposal would make the following change to section 2805(a)
of title 10, United States Code:

§ 2805. Unspecified minor construction
(@) AUTHORITY TO CARRY OUT UNSPECIFIED MINOR MILITARY CONSTRUCTION
PROJECTS.—(1) Within an amount equal to 125 percent of the amount authorized by law for such






purpose, the Secretary concerned may carry out unspecified minor military construction projects
not otherwise authorized by law.

(2) An unspecified minor military construction project is a military construction project
that has an approved cost equal to or less than $2,000,000. However, if the military construction
project is intended solely to correct a deficiency that is life-threatening, health-threatening, or
safety-threatening, an unspecified minor military construction project may have an approved cost
equal to or less than $3;000,000 $4,000,000.

* % k% * % % *





